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DmftiOT  or  Kbw  Yobk,  m. 

Bi  tr  BnoMBBBB^  That  on  the  twentj-firat  daj  of  Jane,  in  the  thirtf- 
eighth  year  of  the  Independence  of  the  United  States  of  America,  Lewis 
MobHh  of  the  said  district,  hath  depodted  in  this  office  the  title  of  a 
book,  the  right  whereof  he  claims  as  proprietor,  in  the  words  and  figures 
following,  to  wit: 

**  New  York  Term  Reports  of  Gases  argued  and  determined  in  the  Su- 

Sreme  Ooort  of  that  State.     Second  edition,  with  corrections  and  additions. 
\y  George  Gaines,  GounsAlor  at  Law.    Yolome  IIL" 

In  ooinroBMiTT  to  the  Act  of  the  Gongress  of  the  United  States,  entitled, 
<*  An  Act  for  the  encouragement  of  learning;  by  securing  the  copies  of  maps, 
oharts,  and  books,  to  the  authors  and  proprietors  of  such  copies,  during  the 
time  therein  mentioned.**  And  also  to  an  Act,  entitled,  **  An  Act,  supple- 
mentary to  an  Act;  entitled  an  Act  for  the  encouragement  of  learning,  by  se- 
curing the  copies  of  maps;  charts,  and  Ik  ^  to  the  authors  and  proprietors 
of  such  copies;  during  the  times  therein  mentioned,  and  extending  the  bene- 
fits thereof  to  the  arts  of  designing,  engraving,  and  etching  historical  and 
other  prints.** 

Thkron  Budd^ 
Oterh  of  tfia  DisHet  of  Nm  Tork. 


Bntered,  aooording  to  the  Act  of  Gongress,  In  the  year  eighteen  bundziad 
and  flfy-firar,  by  Bajho,  Qovld  k  Go.,  In  the  Glerk'a  Office  of  the  Distnoi 
Ooort  of  the  Southern  District  of  New  York. 
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Steinbach  against  Ogden. 

Under  a  coant  averriDg  a  lom  bj  the  barratry  of  the  master,  it  Is  not  in- 
combent  on  the  assured  to  prove  that  the  master  was  not  the  owner.  It 
most)  if  relied  on  as  a  defence,  be  shown  by  the  underwriter;  a  fraudnleot 
sale  and  purchase  by  the  master  of  a  vessel,  will  not  constitute  such  an 
ownership  as  to  afford  a  defence  to  a  claim  for  a  loss  by  his  barratry.  A 
person  contracting  and  dealing  with  a  master  who  had  purchased  in  his 
owner's  vessel,  in  his  capacity  of  master,  may  recover,  under  a  count  for 
bamtiy,  a  loss  occasioned  by*  the  fraudulent  conduct  of  such  master. 

Tms  was  an  action  upon  a  policy  of  insurance  on  the 
cargo  of  the  sloop  Britton,  M'CulIoch,  master,  on  a  voyage 
from  Trinidad  to  New  York,  averring  the  loss  to  be  from 
the  barratry  of  the  master.  The  subscription,  interest, 
proof  of  loss  and  abandonment  being  admitted,  a  verdict 
was  entered  for  the  plaintiff,  subject  to  the  opinio^  of  the 
oourt  on  the  following  case : 

The  vessel,  owned  by  some  merchants  in  the  United 
States,  sailed  from  Norfolk,  in  Virginia,  on  a  voyage  to 
Carracoa,  under  the  command  of  M'Culloch  ;  who,  instead 
of  proceeding  to  his  port  of  destination,  ran  away  with  her, 
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and  went  to  the  island  of  Si.  Bartholomew,  where  he  pro- 
cured a  fraudulent  survey,  under  which  he  sold  vessel  and 
cargo  at  public  auction,  becoming  himself  the  purchaser  of 
the  sloop,  but  without  taking  a  bill  of  sale  from  the  vendue- 
master,  who  merely  gave  an  account  of  the  sale,  stating  him 
to  be  the  purchaser.  From  St.  Bartholomew's  he  went  to 
TiiiKtud,  and  there  having,  in  the  character  of  captain, 
contracted  with  the  plaintiffs  agent  to  take  in  a  full  freight, 
signed,  as  master,  regular  bills  of  lading  for  244  hogsheads 
of  sugar,  and  189  quintals  of  braziletto,  deliverable  to  the 

plaintiff  in  New  York.  After  this  he  sailed  from 
[*2]     Curracoa  to  the  Havanna,  where  he  embezzled  *the 

whole  cargo,  but  wrote  from  thence,  ordering  insu- 
rance on  the  vessel,  in  his  own  name,  as  owner. 

Cdlden,  for  the  plaintiff.  It  will  be  contended,  on  the 
other  side,  that  M'CuUoch  was  owner  as  well  as  master,  and, 
therefore,  could  not  commit  barratry.  We,  on  the  other 
hand,  insist  that,  in  judgment  of  law,  he  was  master  only  ; 
his  fraudulent  acts  barratrous,  and  the  defendant,  conse- 
quently, liable.  The  plaintiff  dealt  with  him  as  master;  he 
acted  in  that  capacity,  both  in  making  the  agreement,  and 
signing  the  bills  of  lading.  This,  to  a  shipper,  is  sufficient 
to  show  he  was  so,  and  throw  the  omis  of  proving  the  con- 
trary on  the  defendant.  Boss  v.  Hunter,  4  D.  &  E.  83* 
Against  this  may  be  urged  the  fact  of  the  purchase  at  St. 
Bartholomew's.  By  this,  it  may  be  argued,  he  ceased  to 
be  captain,  and  became  owner.  The  deduction,  however, 
cannot  be  supported.  He  had  only  a  fiduciary  possession, 
and  it  is  a  settled  principle,  that  a  trustee  cannot,  even  by 
a  hcma  fide  sale,  acquire  a  title  against  his  cestui  que  trust. 
Berry  v.  Smith,  Vern.  60,  84.  Afiyrtiori  when  the  sale  is 
fraudulent  That  the  vessel  Was  originally  delivered  to 
M*Cullo(5h  with  the  assent  of  the  owners,  will  not  alter  the 
position.  A  tortious  conversion  cannot  be  rendered  less 
80,  because  the  property  converted  was  voluntarily  put  into 
the  hands  of  the  wrong-doer  by  the  proprietor.    If  a  horsa 
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faired  for  a  day,  be  ridden  away  with,  aniTno  furandi,  it  is, 
notwithstanding  the  manual  tradition  of  the  owner,  a  felony. 
The  purchase,  then,  by  M*Culloch  was  for  the  benefit,  and 
on  account  of  his  employers.  Under  the  circumstances  de- 
failed  in  the  case,  a  sale  by  him  would  not  have  passed  any 
title,  even  to  a  third  person.  The  reason  is  obvious;  it  is 
out  of  the  general  scope  of  a  master's  authority,  and  extreme 
necessity  alone  will  warrant  such  a  measure.  Ektna  v. 
East  India  Ccmpany,  1  P.  Wms.  895  ;  Abbott,  2,  4.  With- 
out such  necessity,  he  cannot  even  create  a  lien  upon  the 
ship ;  and  that  it  actually  exists,  it  is  the  duty  of  the  person, 
in  whose  favor  the  charge  is  imposed,  to  inquire.  Moll.  b. 
2,  c.  1,  8.  10.  BridgmarCs  Case,  Hob.  12;  2  Marsh.  689; 
2  Emer.  484,  441.  But,  allowing  the  vessel  to  have  been 
M'Culloch's,  still,  as  she  was  entirely  freighted  by  the 
plaintiff,  he  was,  pro  hac  vice,  the  owner.  Vallgo  v. 
Wheeler,  Cowp.  147.  It  is  not  necessary  that  there  should 
be  any  written  contract  or  conveyance  of  the  right  in  the 
ship  for  the  voyage,  to  constitute  a  pro  hac  vice  ownership. 
It  is  suflBcient  if  the  whole  use  and  occupation  of  her  is 
disposed  of.  Nutt  v.  Bcxrdien,  8  D.  &  E.  827 ;  Abbott,  82, 148 ; 
Boss  V.  Hunter,  4  D.  &  E.  88,  per  BuUer,  J. 

*  Pendleton  and  garrison,  contra.  The  principal  [*8] 
question  is,  who,  in  insurance,  is  to  be  deemed  the 
owner?  A  general  freighter  of  the  whole  ship  cannot  bo 
considered  so,  when  the  captain  is  neither  appointed  by 
faim,  nor  under  his  direction.  There  must  be  a  control 
over  the  vessel  to  constitute  an  ownership.  The  plaintiff 
had  none  here,  and  with  respect  to  all  the  world,  except, 
perhaps,  the  original  proprietors,  M'Oulloch,  by  the  pur 
chase,  was  the  owner.  His  signing  the  bills  of  lading  is 
no  argument  against  this ;  the  instrument  is  no  more  than 
a  receipt  for  the  goods  shipped,  and  an  engagement  to 
carry  them.  Even  a  master-owner  must  thus  contract  for 
their  conveyance,  as  there  is,  according  to  the  established 
tisage  of  trade,  no  other  mode.     Boss  v.  Hunter  decided 
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only  that  it  was  not  necessary,  in  an  action  on  a  policy 
averring  the  loss  to  be  by  barratry,  to  prove,  negatively, 
that  the  master  was  not  owner.  Nor  is  it  requisite  that  he 
should  be  so,  with  all  the  rights  of  a  legal  title,  to  prevent 
a  poasibilily  of  committing  barratry.  A  color  of  title  is 
enough,  and  M*Gulloch's  was  impeachable  only  by  his  em- 
ployers. As  to  third  persons,  it  was  valid,  for  the  trus- 
tee is  accountable  to  his  cestui  que  trust  alone.  Indeed,  as 
to  land,  the  trustee  is  the  legal  owner.  The  authority  from 
Vernon,  therefore,  does  not  apply.  In  Parish  v.  Crawford^ 
2  Str.  1251,  the  charterer  was  held  not  to  be  the  owner, 
as  the  master  was  not  of  his'  appointment  The  true  crite- 
rion to  determine  the  question  of  ownership  is,  by  inquir- 
ing whether  the  control  of  the  vessel  has  been  parted  with. 

Biggs,  in  reply.  It  might,  perhaps,  be  the  safest  rulo 
with  respect  to  barratry,  to  say  that  the  assent  which 
is  to  render  the  master's  act  not  barratrous,  ought  to  be 
the  assent  of  the  owner  of  the  subject  matter  of  insurance 
For,  no  reason  can  be  assigned  why  the  consent  of  the 
owner  of  the  ship  to  the  conduct  of  the  master,  should 
take  away  from  the  proprietor  of  the  cargo  his  remedy 
against  the  insurer.  If,  however,  the  title  of  M'Culloch  is 
void  against  his  owners  on  account  of , the  fraud,  the  de- 
fendant cannot  set  it  up  against  us. 

Thompson,  J,  delivered  the  opinion  of  the  Court.  There 
IS  nothing  in  the  case  tending  to  show  that  the  agent  of 
Steinbach  had  any  knowledge  of  the  manner  in  which 
M'Culloch  had  conducted  himself,  or  that  he  pretended  to 
be  owner  of  the  vessel.  All  the  circumstances  stated,  lead 
to  the  conclusion,  that  M^Culloch  was  considered  by  him 
as  master  only.  He  appeared  in  the  character  of  master. 
The  bill  of  lading  was  signed  by  him  as  master.     The 

agreement  respecting  the  freight  was  made  with 
[*4]     him  as  master,  *as  the  witness  understood.     Under 

this  statement  I  think  the  agent  must  be  deemed 
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prima  fack  at  least,  as  dealing  with  him  in  the  character 
of  captain,  and  in  no  other  capacity.  In  addition  to  which 
he  is  described  in  the  polic^^  as  master,  so  that  the  under- 
writer contracted  to  indemnify  the  plaintiff  against  the  bar- 
ratry of  this  y^Tj  man.  It  could  not  be  incumbent  on  the 
assured  to  prove  that  the  master  was  not  the  owner  of  the 
vessel.  That  would  be  calling  on  him  to  establish  a  nega* 
tive.  Proof  of  that  fact,  which  is  to  operate  as  a  discharge 
of  the  underwriter,  lies  on  him ;  and  if  the  master  was 
not  the  owner,  it  is  immaterial,  as  it  respects  the  present 
question,  who  was.  It  is  unnecessary,  therefore,  to  ex- 
amine or  determine  whether  the  general  freighter  is  to 
be  considered  owner\pro  hac  vice^  or  not;  for,  it  being  ad- 
mitted that  M'Calloch  went  to  the  Havanna  for  fraudu- 
lent purposes,  the  underwTiter  will  be  liable  for  the  loss  by 
barratry,  unless  the  master  was  also  owner.  I  am  satis- 
fied that  M'Culloch  could  not  be  considered  as  the  owner. 
There  does  not  appear  to  have  been  any  necessity  for  sell- 
ing the  vessel  at  St.  Bartholomew's.  Independent  of  this, 
however,  it  is  expressly  admitted  that  the  sale  and  all  the 
proceedings  were  fraudulent  Such  sale  cannot  be  made 
the  basis  for  establishing  any  rights,  or  exonerating  from 
any  responsibilities.  It  must,  in  judgment  of  law,  be 
deemed  ipsofado  void.  The  onus  of  proving  that  M*Cul- 
"och  was  owner  lay  on  the  defendant,  and  it  cannot  be  tol- 
erated in  a  court  of  justice,  that  a  party  should  be  permit- 
ted to  derive  any  benefit  or  advantage  from  a  transaction 
confessedly  founded  in  fraud.  The  opinion  of  the  court, 
therefore,  is,  that  the  plaintiff  is  entitled  to  recover  as  for 
a  total  loss.(a) 

Judgment  for  the  plaintiff. 

(a)  See  Koidritk  y.  Ddofidi,  2  C«iiiee*8  Rep.  67,  and  the  notet  to  Jiat 
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TooKER  against  Bennett  and  Brower. 

The  release  of  one  of  two  joiut  makers  of  a  promissory  note,  under  th4  ad 
giving  relief  in  cases  of  insolvenpy,  is  no  discharge  of  the  otker. 

Assumpsit  against  the  defendants  as  joint  makers  of  a 
promissory  note,  from  which  Bennett  had  been  exonerated 
under  the  act  for  giving  relief  in  cases  of  insolvency.  The 
defendants  severed  in  their  pleas,  Bennett  pleading  his  dis- 
charge, and  Tooker  giving  notice  that  he  should  insist  on 
that  discharge,  in  bar  of  the  suit  against  himself.  The  only 
question  made,  and  now  submitted  without  argument  was, 
whether  the  discharge  of  the  one  would  operate  as  a  release 
to  both  ? 

[*5J  *LrviNGSTON,  J.,  delivered  the  opinion  of  the  Court. 
We  perceive  no  difficulty  in  this  case.  By  the  pro- 
ceedings under  the  "act  for  giving  relief  in  cases  of  insol- 
vency," Bennett  is  discharged  from  "  all  debts  due  at  the 
time  of  the  assignment  of  his  estate,  or  contracted  for  before 
that  time,  though  payable  afterwards,  and  if  in  prison,  from 
his  imprisonment."  Now  as  a  joint  debt  is  the  debt  of  each, 
as  well  as  of  all  the  partners,  he  is  absolved  from  such  a  de- 
mand as  well  as  from  every  other.  This  is  the  case  in 
England  under  the  bankrupt  laws ;  for,  although  the  stat- 
utes on  this  subject  say  nothing  of  joint  or  separate  debts, 
or  of  joint  or  separate  commissions,  all  debts  due  by  the 
bankrupt,  whether  jointly  or  separately,  are  equally  dis- 
charged by  a  certificate,  and  that  whether  the  commission 
be  separate  or  joint.  8  P.'Wms.  24;  Str.  995,  1157;  1 
Atk.  67.  It  is  reasonable  this  should  be  so,  for  the  as- 
signees  of  an  insolvent  partner  have  a  right  to  possess 
themselves,  not  only  of  his  separate  estate,  but  also  of  his 
proportion  of  the  joint  property,  if  it  be  more  than  suffi- 
cient to  pay  the  demands  against  the  partnership.  As  all 
his  ^z-^' V,  then,  whether  private  or  what  he  may  have  in 
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the  common  stock,  passes  by  his  assignment,  what  reason 
can  be  given  why  he  should  remain  liable  for  a  partnership 
more  than  any  other  demand  ?  Bennett's  discharge,  there- 
fore, is  a  good  bar  to  this  suit  against  him.  But  it  can 
form  no  defence  for  Brower.  The  discharge  of  one  partner 
under  the  insolvent  act  is  no  proof  of  the  insolvency  of  his 
co-partners.  As  neither  Brower's  separate  estate,  nor  hia 
interest  in  the  joint  fund,  passed  by  the  assignment  of  Ben- 
nett, it  would  be  difficult  to  say  why  he  should  be  exone- 
rated, by  the  inability  of  Bennett,  from  paying  a  debt,  for 
which  he  was  before  liable  to  the  extent  of  his  whole  for 
tune ;  or  why  the  present  plaintiff  should  be  deprived,  in 
this  way,  of  the  security  which  the  law  gave  him,  at  the 
time  of  contracting  the  debt,  against  the  person  and  pro- 
perty of  Brower. . 

It  is  not  possible  that,  by  any  reasoning,  such  injustice 
can  be  rendered  even  plausible. 

In  England,  the  certificate  of  one  partner  is  declared  by 
statute  not  to  discharge  or  release  the  other,  who  shall  re- 
main liable,  as  if  it  had  never  been  obtained.(a)  No  stat- 
ute can  be  necessary  to  justify  our  going  the  length  we  now 
do.  The  obvious  good  sense  and  propriety  of  such  a  pro- 
vision will  justify  our  adopting  the  same  rule,  without 
waiting  for  legislative  sanction.(6)  Judgment  must,  there- 
fore, be  entered  for  the  plaintiff  against  Brower,  with 
•  costs,  and  in  *favor  of  Bennett,  who  will,  of  course,  [*6] 
be  entitled  to  have  his  costs  of  the  plaintiff.  This 
will  cause  no  inconsistency  in  the  record ;  a  joint  suit  was 
properly  brought ;  and  it  will  appear  by  the  record  that 

. 

(a)  Wliere  the  defendants  seyer  in  their  pleas,  and  the  plea  of  one  Is  » 
discharge  under  a  bankrupt  or  insolvent  law,  the  proper  course  is  to  enter 
a  wiXk  prosequi  as  to  him,  and  go  on  against  the  other.  Noke  <fc  CkUweU  v. 
Agham,  1  Wils.  89. 

(6)  If  two  defendants  be  taken  on  a  joint  no,  aa.  and  one  be  subsequently 
disrharged  under  an  insolvent  debtors  act,  thai  will  not  enure  to  the  libera* 
tion  of  tlie  other,  though  there  be  not  an.  statute  provision  on  the  matter 
yadtn  T.  Battie  d:  Wardle.  6  East^  147. 
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although  the  promise  was  made  by  both  the  defendants, 
yet  judgment  was  recovered  against  one  only,  by  reason  of 
the  discharge  of  the  other  since  the  making  of  the  notes.  [1] 

Judgment  for  the  plaintiff  against  Brower  only. 


BnAinxr,  ex  denu  Walton  and  others,  against  0.  and  D. 

Ogden. 

Port  Miller  Fklls  are  the  third  (alls  menttoned  in  the  Eayaderoaseraa  patent, 
and  the  map  of  the  commiasionera  of  that  patent,  made  in  1770,  1771, 
not  correct 

Ejectment  for  lands  in  Washington  county.  The  pre- 
mises were  claimed  by  the  plaintiff  under  the  Kayaderos* 
seras  patent,  as  being  a  part  of  No.  10,  in  the  25th  allot- 
ment The  defendant  rested  his  title  on  the  Qeensbury 
patent  The  words  in  the  Kayaderosseras  patent,  so  far 
as  respects  the  controversy,  were,  "  from  the  head  of  the 
E^yaderosseras  thence  eight  miles  more  northerly,  thence 
easterly  or  north-easterly  to  the  third  falls  of  the  Albany 
river,  about  twenty  miles  more  or  less."  On  the  present 
trial  it  was  conceded,  that  the  "  eight  miles  more  northerly 
from  the  head  of  the  Kayaderosseras''  had  been  established 
by  a  former  decision  of  this  court,  to  run  eight  miles  due 

[1]  A  diechar^  extends  to  debts  due  from  the  insolvent  jointly  with 
others.     Wilson  y.  Chmparta,  11  J.  R.  193. 

Compromises  made  by  one  or  more  partners  or  Joint  debtors  shall  not 
diw^ar^  the  other  co-partners  or  joint  debtors ;  (s&  1,  6,  of  chap.  367  of 
Laws  of  1838,  and  amendment  of  sec.  2  bj  chap.  348  of  Laws  of  1846 ;)  but 
a  tec}.nical  release  for  a  creditor  to  one  of  several  joint  debtors  will,  it  seems, 
operate  as  a  discharge*  to  all,  unless  qualified  by  a  reference  to  the  act  of 
1838  aforesaid.     The  Bank  of  P&ughkeepne  v.  Ibbotaon,  6  Hill,  461. 

In  assumpsit,  it  is  necessary  to  show  a  subsisting  liability  on  the  part 
of  all  the  defendants ;  except  in  cases  of  infancy,  death,  or  a  discharge  of 
one  of  them  under  the  bankrupt  or  ituoiverU  law.  Bobertaon  v.  Smith,  18 
J.  R.  469. 
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nortb(a)  from  the  head  of  the  creek.  A  verdict  having 
been  found  for  the  plaintiff,  the  case  now  came  before  the 
!X)urt  on  an  application  for  a  new  trial,  as  being  against  the 
weight  of  evidence.  The  only  question  was,  where  the 
closing  line  of  the  Kajraderosseras  patent  was  to  terminate  ? 
The  plaintiff  insisted  that  Baker^s  Falls  were  the  conclud- 
ing point ;  the  defendant,  that  it  ended  at  those  of  Fort 
Miller.  The  grounds  on  which  each  side  contended,  are 
set  forth  in  the  opinions  of  the  court ;  and,  as  the  discussion 
was  merely  as  to  courses  and  distances,  the  arguments  of 
counsel  would  be  unintelligible  without  maps,  and  are, 
therefore,  as  involving  no  one  principle  of  law,  and  affording 
no  precedent  in  any  other  case,  unnecessary  to  be  detailed. 

0 

TOKPEINS,  J.  The  material  facts  upon  which  the  plain- 
tifis  relied,  to  establish  their  construction  of  the  patent, 
were,  1.  That  the  survey  of  the  Kayaderosseras  patent, 
made  by  the  commissioners  who  subdivided  it  in  1771, 
adopted  Baker's  Falls  as  the  third  falls. 

2.  That  the  survey  of  Cockburn,  the  deputy  surveyor- 
general,  who  surveyed  the  patent,  also  terminated  at  Baker's 
Falls. 

♦8.  That  several  of  the  allotments  in  the  Kayade-     [*7] 
rosseras  patent,  lying  without  the  line  contended  for 
by  the  defendants,  have  been  settled  uninterruptedly  under 
that  patent 

4.  That  Baker's  Falls  are  marked  on  the  aforesaid  sur- 
veys as  the  third  falls ;  and  that  Seth  C.  Baldwin  testified 
that  they  had  been  reputed  the  third  falls  by  people  in  the 
vicinity  of  them  during  his  acquaintance  there,  which  ex 
tended  to  the  last  seventeen  years. 

With  respect  to  the  survey  of  the  commissioners,  I  would 
remark,  that  it  cannot  be  of  much  avail  to  the  plaintifib, 
since  it  was  made  by  persons  selected  by  the  proprietors 

(n)  Tills  principle  decided,  Jackson  v.  Lindsey^  January,  1803,  and  con 
finned,  JacJIuon  v.  EmveSt  poet^  299.    Brandt  t.  Ogden,  1  Johns.  Bep.  166. 
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of  Elajaderosseras  for  the  purpose,  and  whose  disposition 
in  locating  the  patent,  must  obviously  have  been  favorable 
to  the  interest  of  their  eniployers.(a)  This  is  confirmed  by 
the  fact  of  their  having  embraced  in  their  plan  of  ilie  pa- 
tent, much  land  not  included  in  the  survey  of  Cockburn. 
Their  survey,  as  well  as  that  of  Cockburn,  which  the  com- 
missioners believed  to  be  incorrect,  can  therefore  be  of  little 
importance,  any  further  than  they  comport  with  the  rights 
of  the  patentees,  derived  from  the  patent  itself. 

Neither  can  the  settlements  of  other  allotments,  not  em- 
braced by  a  line  running  to  Fort  Miller  Falls,  give  muoh 
aid  to  the  pretensions  of  the  plaintiff,  since  the  lands  in 
question  have  been  settled  under  the  Queensbury  patent, 
which  confessedly  includes  them.  The  direction  of  the 
closing  line  will  vary  from  that  given  in  the  patent,  if  it 
terminate  at  either  of  the  falls ;  neither  will  the  distance  in 
either  case  exactly  conform  to  twenty  miles.  The  words, 
as  to  the  distance,  however,  are  sufficiently  broad  to  extend 
to  either  of  those  falls,  without  violation  to  the  patent. 

To  rebut  the  conclusion  favorable  to  the  plaintiff* 's  title, 
deducible  from  the  preceding  facts,  the  defendants  showed 
that  the  premises  in  question  were  embraced  in  the  patent 
of  Queensbury,  and  were  settled  and  held  under  that  patent. 
They  also  proved,  by  five  witnesses,  that  they  had  been 
acquainted  with  Fort  Miller  Falls  for  about  forty  years  past, 
and  that  those  falls  were  not  only  during  that  period  gene- 
rally known  and  reputed  to  be  the  third  falls,  but  that  they 
were  so  in  point  of  fact. 

It  is  a  little  remarkable  that  not  a  particle  of  testimony 
was  afforded  on  the  part  of  the  plaintiff,  to  disprove  the 
latter  fact,  which  appears  almost  conclusive  on  the  question ; 
neither  is  there  any  contradiction  of  the  reputation  of  forty 
years,  or  the  knowledge  of  the  defendants'  witnesses  in  re- 
gard to  Fort  Miller  Falls,  unless  it  arise  from  the  tea- 
[•8]     timony  of  Baldwin.    Supposing  his  testimony  *to 

(a)  S.  P.  jQck$on  v.  Re«vt8^  post,  29S. 
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have  been  admissible,  he  is  interested  in  the  lands  affected 
by  the  disputed  line,  and  if  he  were  not,  a  reputation  of 
seventeen  years  only,  in  the  vicinity,  too,  of  Baker's' 
Falls,  a  reputation  commencing  since  disputes  have  origi* 
nated  about  the  line,  and  since  it  became  the  interest  of  th« 
Kayaderosseras  patent  proprietors  to  excite  and  establish 
such  an  opinion,  can  have  but  little  weight  when  contrasted 
with  the  testimony  of  the  defendant's  witnesses.  They 
prove  that  Fort  Miller  Falls  have  been  called  and  reputed 
the  third  falls  from  as  early  a  date  as  the  period  of  the  survey 
of  the  Kayaderosseras  patent ;  and  establish  the  further 
undisputed  truth,  that  they  are  in  point  of  fact  the  third 
falls.  The  question  as  to  the  termination  of  the  concluding 
line  of  the  p  atent,  must  be  settled  by  a  construction  of  the 
patent.  The  evidence  on  the  part  of  the  defendant  is  de* 
cisive  to  fix  its  termination  at  Fort  Miller  Falls,  and  not  at 
Baker's  Falls,  as  the  jury  have  determined. 

I  think,  therefore,  the  verdict  for  the  plaintiff  was  against 
the  weight  of  evidence,  and  ought  to  be  set  aside. 

Spencer,  J.  Both  of  the  parties  claiming  by  title  de- 
rived from  the  government,  their  pretensions  offer  a  case 
of  strict  construction ;  their  acts,  unless  as  against  them- 
selves, can  be  no  further  noticed  than  they  shall  be  found 
conformable  to  their  rights.  The  partition  by  the  oommis* 
sioners,  who  were  nominated  by  the  party  interested,  can-^ 
not  prejudice  the  rights  of  others.  They  had  no  right  to 
hear  and  determine,  but  must  be  viewed  as  subservient  to 
the  interests  and  wishes  of  the  proprietors.  These  lineSi 
therefore,  deserve  little  consideration,  unless  conformable 
to  the  right  of  the  case.  In  the  present  instance  we  are  to 
intend  the  defendants  became  the  first  possessors  under  the 
opposing  patent,  and  thus  the  only  inquiry  is,  whether  the 
boundaries  of  the  Kayaderosseras  patent,  which  is  the  seniof 
patent,  includes  the  land  in  controversy. 

If  the  closing  line  of  this  patent  be  run  to  the  falls,  set 
up  by  the  defendant  as  the  third  falls  of  the  Albany  river 
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the  premises  are  excluded.  By  the  case  agreed  on  between 
the  parties,  this  line  is  to  be  run  from  the  termination  of 
the  eighth  mile  run  due  north  ;  it  is  therefore  unnecessary 
to  examine  whether  that  line  was  correctly  run  or  not,  as 
the  court  cannot  but  regard  the  agreement  of  the  parties 
binding  in  that  respect.  There  appear  to  have  been  five 
witnesses  examined  by  the  defendants,  to  establish  the 
Fort  Miller  Falls  to  be  the  third  falls  in  the  Albany  river. 
These  witnesses  testify  that  they  had  known  these 
[*9]  falls  as  the  third  falls  *for  more  than  forty  years  ; 
they  state  the  Stillwater  Falls  to  be  the  first,  Sara- 
toga the  second,  and  the  Fort  Miller  the  third  falls.  The 
only  proof  opposed  to  this  is  the  map  of  the  commissioners 
and  the  testimony  of  Seth  C.  Baldwin,  who  testified  that 
Baker's  Falls,  to  the  northward  of  Fort  Miller,  were  the 
third  falls,  and  that  a  rock  there  was  marked  as  such,  but 
when,  or  by  whom,  does  not  appear.  He  says,  too,  that 
Baker's  Falls,  as  laid  down  on  the  commissioners'  map,  had 
been,  by  reputation,  for  seventeen  years  past,  the  third 
falls ;  that  such  was  the  general  sense  of  the  people  in  that 
vicinity,  and  that  certain  lots,  depending  on  that  con- 
struction, have  been  settled  and  held  under  the  Kayade* 
rosaeras  patent  I  have  said,  and  repeat  it,  that  the  line  run 
by  the  commissioners,  or  the  falls  adopted  by  them  as  the 
third  falls,  cannot  conclude  the  rights  of  persons  claiming 
under  other  patents.  It  is  true  that  the  outlines  of  this 
patent  were  run  by  the  deputy  of  the  surveyor-general, 
but  so  uncertain  were  the  commissioners  as  to  the  correct* 
ness  of  some  of  their  lines,  that  part  of  the  lands  were 
marked,  and  drawn  as  disputed  lands.  The  same  observa- 
tion may  be  made  with  respect  to  the  running  of  lines  by 
the  deputy  serveyor  as  was  made  with  respect  to  the  com 
missioncrs,  that  the  claimants  under  other  patents  could 
not  be  affected  by  such  running  of  lines. 

The  only  question  before  the  jury  was,  which  were  the 
&lls  intended  by  government,  when  the  Elayaderosseras 
patent  was  granted.    To  illustrate  this^  there   are   five 
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witnesses  on  the  part  of  the  defendants,  speaking  from  a 
knowledge  acquired  more  than  forty  years  ago,  and  thus 
going  back  to  a  time  antecedent  to  the  partition.  They 
assign,  too,  the  most  natural  and  obvious  reasons  for  as* 
serting  the  fact,  by  presenting  to  the  jury  an  enumeration 
of  the  other  falls  on  the  river.  Opposed  to  their  testimo* 
nies  is  the  single  evidence  of  Mr.  Baldwin,  who  appears, 
from  the  case,  to  be  interested  in  lands  affected  by  the  run- 
ning of  this  line.  In  addition  to  this,  his  knowledge  of 
the  fact  in  controversy  has  been  acquired  within  seventeen 
years.  The  sense  of  the  neighborhood,  spoken  of  by  Mr. 
Baldwin,  is  entitled  to  no  weight  Opinions  of  this  kind 
may  be  well  or  ill  founded.  The  evidence  itself,  derived 
from  these  opinions,  was  illegal,  and,  therefore,  deserved 
no  consideration  from  the  jury  or  the  court  The  settle- 
ment of  lots  under  the  Kayaderosseras  patent  depending  on 
the  construction  now  set  up  by  the  plaintiff,  will  not  aid 
the  cause ;  for  it  does  not  appear  that  these  settlements  are 
ancient  The  closing  line  of  the  patent  can  derive 
no  support  from  the  terms  "  easterly,"  or  *"  north-  [*10] 
easterly,"  because,  in  running  from  the  termination 
of  the  eight  mile  line,  to  either  of  the  falls,  the  course  is 
some  degrees  south  of  east.  Nor  can  the  distance  of  the 
last  line  reflect  any  light  on  the  dispute ;  because,  on  either 
construction,  it  is  about  twenty  miles.  As  an  auxiliary 
consideration,  entitled  to  considerable  attention,  it  is  to  be 
noticed,  that  the  line  contended  for  by  the  plaintiff  will 
twice  cross  Hudson's  Biver,  and  yet  the  patent  makes  no 
mention  of  an  incident  so  singular.  There  must  have 
been,  in  all  probability,  a  survey  preceding  the  patent,  and 
it  is  incredible  that  the  surveyor  should  not  have  noticed 
twice  passing  the  river,  had  it  happened. 

This  cause  was  pressed  on  the  court  as  involving  the 
quietude  of  that  part  of  the  community.  Whatever,  in 
this  respect,  may  be  the  result,  it  appears  forcibly  to  my 
mind  that  the  present  verdict  is  against  the  decided  weight 
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of  evidence,  and,  in  my  opinion,  it  ought  to  be  set  aside^ 
on  payment  of  costs. 

LrviNQSTON',  J.  This  verdict  is  palpably  against  the 
weight  of  evidence. 

Whether  the  falls  at  Fort  Miller  were  the  third  falls  on 
the  Albany  river  was  the  only  question  in  issue.  To  es 
tablish  the  aflSrmative,  four  witnesses,  wholly  uninterested, 
testified  that  they  had  known  them  as  such  for  more  than 
forty  years.  That  the  falls  at  Stillwater  were  called  the  first, 
those  at  Saratoga  the  second,  and  those  at  Fort  Miller  the 
third.  Another  witness  declared  that  he  had  known  these 
several  falls  since  the  year  1758,  and  that  those  of  Fort 
Miller  were  '*at  that  time,  and  ever  since  had  been,  called 
and  known  as  the  third  falls." 

Opposed  to  this  is  the  testimony  of  a  single  witness,  who, 
after  admtiting  he  had  an  interest  in  setting  up  a  different 
place  as  the  third  falls,  testified,  "  that  Baker's  Falls  were 
marked  as  the  third  falls  on  a  rock ;  that,  as  laid  down  on 
a  certain  map  called  the  commissioners'  map,  they  were  by 
reputation,  as  long  as  he  was  acquainted  with  them,  which 
was  seventeen  years,  the  third  falls,  and  that  such  was  the 
general  sense  of  the  people  living  in  the  vicinity." 

If  there  were  serious  contradictions  between  these  wit- 
nesses, the  jury  ought  to  belive  five,  their  characters  not 
being  impeached,  rather  than  one  who  had  a  strong  interest 
in  swearing  ajs  he  did;  but  if  everything  which  the  last 
witness  declares  be  true,  it  is  very  little  at  variance  with 
what  the  others  had  said.  It  does  not  contradict  one  very 
important  item  in  their  testimony,  which  is,  that  in  point 
of  fact  the  third  falls  are  at  Fort  Miller.  If  it  be 
[*11]  *true,  as  they  swear,  and  it  is  uncontradicted,  that 
there  are  only  two  falls  below  Fort  Miller,  and 
another  at  that  place,  how  can  a  fall,  further  up  the  river, 
be  the  third  falls  ?  They  also  swear  that  they  have  known 
them  as  such  for  more  than  forty  years,  while  the  plaintiflFs* 
witness  speaks  of  a  reputation  in  a  certain  vicinity  of  only 
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seventeen  years,  which,  as  well  as  the  mark  of  the  rock  he 
speaks  of,  may  have  originated  with  the  owners  of  the  land 
in  the  patent  of  Kayaderosseras. 

But  the  partition  of  the  patent  of  Kayaderosseras  is  re- 
lied on,  and  it  is  said  that  the  line  run  by  the  commissioners, 
in  1771,  it  being  the  duty  of  the  surveyor-general  to  attend, 
ought,  together  with  the  acquiescence  of  government,  to 
put  this  question  at  rest  To  this  the  answer  is,  that  this 
partition  is  the  act  of  the  parties;  the  commissioners  were 
appointed  by  them,  and  that  they  had  no  authority  to  de- 
termine definitively.  The  whole  was,  therefore,  an  ex  parte 
act,  from  which  nothing  derogatory  to  the  rights  of  govern- 
ment can  be  inferred.  Whether  the  possessions  up  to  this 
line,  since  1771,  will  bar  the  right  of  the  state,  as  to  land? 
not  then  or  yet  granted  between  Baker's  and  Port  Miller 
Falls,  is  a  question  not  now  before  us,  because  the  premises 
in  question  are  admitted  to  be  contained  within  the  patent 
of  Queensbury,  which  was  issued  in  1762,  and  is,  so  far,  an 
indication  of  the  sense  of  government  unfriendly  to  the 
plaintiffs'  pretensions.  Nor  is  there  much  weight  in  the 
observation  that  this  patent  is  dated  several  years  before 
the  partition  in  1771 ;  for  there  is  nothing  to  show  that  go- 
vernment was  not  as  well  acquainted  with  the  situation  of 
the  third  falls,  which  must  have  been  a  place  of  conside- 
rable notoriety,  at  the  former,  as  at  the  latter  of  these 
periods.  As  little  support  can  be  derived  from  the  cir- 
cumstance of  the  line  run  by  Cockbum,  terminating  at 
Baker's  Falls ;  because  this  very  line  is  admitted  by  the 
plaintiff  himself  to  be  very  incorrect,  and  very  essentially 
80  in  other  parts  of  it 

Still  less  weight  is  there  in  the  argument,  when  applied 
to  these  defendants,  that  certain  allotments,  settled  under 
this  partition,  have  been  too  long  acquiesced  in  to  be  now 
disturbed.  This  partition,  as  to  them,  was  res  inter  alios  acta^ 
and  the  acquiescence  spoken  of  can  only  affect  parties  inte- 
rested, and  who,  therefore,  had  a  right,  but  neglected  to 
interfere.     The  defendants  claim  no  right  to  the  several 


11  CASES  IN  THE  SUPBEMB  COURT. 


Brandt  ▼.  Ogdeo. 

allotments  which,  it  is  alleged,  will  be  affected  by  running  a 
line  from  the  termination  of  the  'eight  mile  line,  to  Fort 

Miller.  And,  so  far  from  any  admission  by  the 
[*12]     proprietors  *under  the  Queensbury  patent,  of  the 

right  of  the  lessors  of  the  plaintiff,  or  those  under 
whom  they  claim,  to  the  spot  in  question,  they  have,  for 
aught  that  appears,  been  in  the  peaceable  posse^on  of  it 
ever  since  the  date  of  the  patent.  I  have  taken  no  notice 
of  a  former  decision  of  this  court,  settling  the  mode  of  run- 
ning the  eight  mile  line  from  the  head  of  the  Kayaderosse- 
ras  creek,  for  it  is  not  attempted  at  present  to  disturb  it 
This  decision,  favorable,  as  it  must  be  acknowledged  to  be, 
to  the  proprietors  under  that  patent,  does  not,  in  my 
opinion,  at  all  touch  the  question  between  these  parties. 

Upon  the  whole,  as  the  lands  for  which  this  suit  is 
brought  are  admitted  to  lie  in  the  patent  of  Queensbury, 
if  the  falls  at  Fort  Miller  be  the  third  falls  intended  in  the 
patent  of  Kayaderosseras,  I  think  the  evidence  to  that 
point  was  so  very  strong  and  conclusive,  that  the  jury 
were  not  warranted  in  finding  as  they  did,  and  that,  there* 
fore,  a  new  trial  must  be  had,  on  payment  of  costs  by  the 
defendants. 

Thompson,  J.  The  course  of  the  eight  miles  north 
being  conceded,  the  question  made  on  the  trial,  and  now 
the  subject  of  litigation,  was  plain,  simple,  and  purely  a 
matter  of  fact,  proper  for  the  determination  of  a  jury. 
At  the  circuit  no  objection  was  made  to  the  competency 
of  Seth  C.  Baldwin,  a  witness  on  the  part  of  the  plaintiff. 
Any  objections,  therefore,  which  may  now  be  urged,  on 
this  ground,  come  too  late.  His  testimony,  I  think,  stands 
fortified  by  numerous  circumstances  that  are  at  variance 
with  the  facts  stated  by  the  defendants'  witnesses.  The 
verdict  cannot  be  said  to  have  been  against  evidence :  for 
there  was  testimony  on  both  sides,  the  one  contradictory 
to  the  other.  Determining  the  credibility  of  witnesses^ 
and  weighing  the  force  of  circumstances,  fall  peculiarly 


NEW  TOEK,  MAY,  1806.  12 

Brandt  t.  Ogden. 

within  the  province  of  a  jury.     But  I  cannot  say  I  think 
the  verdict  is  against  the  weight  of  evidence.     It  appears 
that  the  Kayaderosseras  patent  was  laid  out  and  divided 
among  the  patentees  in  the  year  1770,  by  commissioners 
appointed  under  an  act  of  the  legislature,  directing  the 
surveyor-general  to  run  the  outlines  of  the   patent,  six 
weeks'  notice  having  been  given  of  the  time  and  place  of 
the  commissioners'  meeting,  for  the  purpose,  among  other 
things,  of  affording  persons  claiming  under  adjoining  pa- 
tents, an  opportunity  of  objecting  to  such  outlines.    These 
commissioners,  and  the  deputy  surveyor-general,  the  agent 
of  the  government,  who  were  acting  under  the  sanction  of 
an  oath,  assumed  Baker's  Falls  as  the  third  falls 
^intended  by  the  grant.     It  is  not  reasonable  to     [*18] 
presume  that  this  was.  arbitrarily  done,  without 
having  endeavored  to  ascertain  the  truth.    If  Fort  Miller 
Falls  were  at  that  time  so  well  known  as  the  third  fsiMs,  as 
represented  by  the  defendants'  witnesses,  it  is  unaccount- 
able why  the  line  was  not  run  there ;  or,  at  least,  if  it  was 
matter  of  dispute,  it  was  expressly  made  the  duty  of  the 
commissioners  to  lay  out  the  lands  between  the  two  falb 
as  disputed  lands.     This,  however,  was  not  done;  but  they 
run  to,  and  mark  Baker's  Falls  as  the  third   falls.     Cock- 
burn,  the  deputy  surveyor-general,  although  varying  from 
the  commissioners  in  other  respects,  and  laying  down  part 
of  the  land  included  in  the  commissioners'  map  as  disputed 
land,  yet  assumes  Baker's  Falls  as  the  third  falls ;  and,  for 
anything  that  appears,  the  present  is  the  first  time  this 
fact  has  been  questioned.     All  this,  in  my  judgment,  is 
contradictory  to,  and  irreconcilable  with,  the  public  noto- 
riety spoken  of  by  the  defendants'  witnesses,  that  Fort 
Miller  Falls  were  the  third  falls.    It  is  undoubtedly  a 
sound  and  correct  principle,  that,  in  the  location  of  grants, 
known  and  established  monuments  shall  control  courses 
and  distances ;  but  where  doubts  may  exist  as  to  the  monu- 
ments, courses  and  distances,  if  not  to  govern,  ought,  at 
least,  to  be  entitled  to  considerable  weight  in  ascertaining 
Vol.  III.  2 
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the,  intention  of  parties.     The  course  and  distance  given 
in  the  patent,  from  the  place  admitted  to  be  the  termina 
tion  of  the   eight  mile  line,  is  easterly,  or  north-easterly, 
twenty  miles  more  or  less,  to  the  third  falls.     To  Baker's 
Falls  is  about  twenty  miles ;  to  Fort  Miller  would  be  three 
miles  further.     The   course  to  Baker's  Falls  also  corres- 
ponds nearer  with  the  course  given  in  the  patent     In  ad- 
dition, there  is  the  testimony  of  Baldwin  proving  a  general 
reputation  that  Baker's  Falls  were  known  as  the  third  falls. 
The  settlement  and  improvement  of  a  very  extensive  tract 
of  country,  lying  to  the  north  of  Fort  Miller  Falls,  under 
the  Kayaderosseras  patent,  recognising  the  line  set  up  by 
the  plaintiff,  is  entitled,  in  my  judgment,  to  great  conside- 
ration.    Six  different  allotments  would   be  more  or  less 
affected,  and  one  entirely  excluded  by  adopting  the  line 
set  up  by  the  defendants.     An  alteration,  under  such  cir-  ' 
cumstances,  would  create  great  confusion  and  endless  liti- 
gation.    I  think  it  is  fairly  to  be  inferred,  from  the  facts 
stated  in  the  case,  that  the  defendants,  or  those  under  whom 
they  claim,  must  have  gone  into  possession  knowing  of  the 
claim  of  the  Ejiyaderosseras  patentees,   and  this 
[*14]     ought  to  be  an  answer  to  all  considerations  *ot 
hardship.     The  line  setup  by  the  plaintiff  was  run 
by  the  commissioners  in  1770.     This  must  have  been  an 
act  of  public  notoriety  in  that  part  of  the  country,  and  it 
is  fair  to  conclude  that  there  was  no  actual  adverse  posses- 
sion of  the  premises  in  question  at  that  time,  or  we  should 
have  heard  of  it  as  a  defence  in  the  present  action.  Be- 
sides, the  patent  under  which  the  defendants  claim  was 
granted  in  the  year  1762,  only  nine  years  before  the  com- 
missioners' survey.     Although  the  Queensbury  patent  may 
cover  tfee  premises  in  question,  yet,  if  there  be  any  inter- 
ference, there  can  be  no  doubt  that  the  Kayaderosseras 
grant,  being  the  oldest,  must  be  first  satisfied. 

Upon  the  whole,  there  is  a  concurrence  of  acts  and  cir 
oumstances  detailed  in  the  case  tending  to  establish  Baker's 
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Fall8,(a)  as  the  third  falls  intended  in  the  patent,  which,  tc 
my  mind,  afford  a  more  certain  and  satisfactory  conclusion^ 
than  the  testimony  offered  on  the  part  of  the  defendanta 
The  whole  matter  was  fairly  submitted  to  the  jury,  and  I 
am  not  prepared  to  say  they  have  not  made  the  just  con- 
clusion. I  am  therefore  of  opinion,  that  the  defendants 
take  nothing  by  their  motion. 

EIent,  Ch.  J.  I  concur  in  the  opinion  last  given,  but,  as 
the  majority  of  the  court  entertain  different  sentiments  on 
this  case,  there  must  be  a  new  trial  awarded. 

New  trial. 


Robert  and  others,  Executors  of  De  Noyelles,  against 

Garnie. 

Prjol  evidence  is  not  admissible  to  show  fh>ni  circumstances  that  the  sum 
expressed  in  a  receipt  of  25  years'  standing  was  continental  money,  and 
therefore  amounted  to  less  than  the  value  expressed. (ft)  A  payment  Ibr 
which  a  receipt  is  g^ven  to  a  person  in  his  own  name,  is  evidence  of  a 
payment  on  his  own  account,  and  that  it  was  not  made  on  account  of  a 
debt  due  frOm  him  and  another,  though  there  do  not  appear  any  direct 
tions  to  apply  it  to  the  separate  account,  especially  if  such  payment  be  for 
the  exact  amount  of  a  balance  due  from  himselij  and  would  overpay  the 
Joint  debt 

Debt  on  a  bond  in  the  penal  sum  of  225t  dated  17th 
March,  1773,  conditioned  for  the  payment  of  70/.  on  the 
1st  of  May,  then  next,  and  42Z.  10^.  on  the  Ist  of  May,  1774. 

At  the  trial,  payment  of  part  of  the  amount  was  indorsed 
on  the  bond,  and  for  the  exact  balance  with  interest,  the 

(a)  Upon  this  case  coming  before  the  court  after  the  new  trial  awarded  in 
•the  text,  Baker's  Falls  are  definitely  settled  as  the  third  falls  mentioned  in 
the  Kayaderosseras  patent,  the  partition  map  of  the  commissioners  in  177C 
confirmed,  and  as  to  those  two  points  the  decision  in  this  case  overruled. 
Bee  Brandt  v.  Ogden^  1  Johns.  Rep.  156. 

((}  See  Jackaon  v.  Puinamf  1  Caines*  Rep.  358,  and  note  there. 
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following  receipt  was  gtven  in  evidence :  "  Received,  Haver- 
straw,  5th  of  May,  1779,  of  Isaac  Garnie,  the  sum  of  one 
hundred  and  four  pounds,  on  account  of  a  bond  given  to 
the  estate  of  John  De  Noyelles,  deceased.  E.  W.  Kiera, 
executor."  The  plaintiff's  counsel  then  offered  to  prove 
that,  at  the  time  when  the  receipt  was  given,  there  was  no 
other  circulating  medium  than  continental  paper  money, 
which  was  then  very  niuch  depreciated  ;  that  Kiers  had. 
about  that  period,  received  large  sums  of  such  currency, 

and  from  thence  wished  to  infer  that  the  money 
[*15]     mentioned  *in  the  receipt  was  continental  money, 

and  its  value  far  less  than  the  amount  specified. 
This  being  overruled,  he  offered  to  prove  a  joint  and  seve- 
ral bond  to  the  testator,  by  Garnie  and  one  Johnson,  con 
ditioned  for  the  payment  of  20t,  and  insisted  he  had  a  right 
to  apply  the  money  in  the  receipt  to  the  satisfation  of  this 
last  bond,  as  it  did  not  appear  that  the  debtor  had  directed 
its  application.  The  judge,  being  against  him  on  this  point 
also,  charged  the  jury  to  find  for  the  defendant,  in  favor 
of  whom  they  accordingly  brought  in  their  verdict  The 
application  now  made  was  to  set  this  aside  for  misdirection. 

Baldwin^  for  the  plaintiff,  urged  the  same  reasons  as  were 
used  on  the  trial,  citing  Ooddard  v.  Obx,  (2  Str.  1194,)  to 
show  the  creditor's  right  to  apply. 

Woods  and  Gaines,  contra,  not  denying  the  authority, 
reasoned  as  in  the  decision  of  the  court,  which  was  deliv- 
ered by 

Tompkins,  J.t    Two  questions  are  made  in  this  case : 

1.  Whether  the  evidence  which  the  plaintiffs  offered, 
relative  to  the  currency,  in  which  the  sum  of  money  men- 
tioned in  the  receipt  of  E.  W.  Kiers  was  probably  paid, 
ought  to  have  been  submitted  to  the  jury  ? 

2.  Whether  the  plaintiffs  were  at  liberty  to  apply  that 
sum,  or  a  sufficient  part  of  it,  to  the  discharge  of  the  joint 
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bond  of  the  defendant  and  John  Johnson,  conditioned  for 
the  payment  of  twenty  pounds  ? 

Although  receipts  for  money  are  examinable,  they  ought 
uot  to  be  affiiacted  by  circumstances  so  extremely  slight  as 
those  which  the  plaintiff  proposed  to  prove  in  this  case. 

The  probability  is,  that  the  money  mentioned  in  Kiers' 
receipt,  if  paid  in  continental  money,  was  received  by  him 
at  its  real  value,  according  to  the  then  depreciated  state  of 
that  currency. 

This  receipt  was  given  nearly  twenty-five  years  before 
the  trial  of  the  cause,  and,  after  such  a  lapse  of  time,  it 
would  be  extremely  mischievous  to  permit  the  party,  whose 
co-executor  had  given  it,  to  destroy  its  operation  by  light 
circumstances. 

There  is  no  pretence  for  the  plaintiflEs  to  apply  the  sum 
of  money  paid  in  May,  1779,  to  the  discharge  of  the  bond 
of  Johnson  and  the  defendant;  the  receipt  is  for  104t  on 
account  of  a  bond  given  to  the  estate  of  De  Noyelles. 
There  was  at  that  time  no  one  bond  due  the  testator  upon 
which  a  sum  equal  to  that  paid  was  due,  except  the  bond 
upon  which  this  suit  is  brought,  and  the  sum  of  104/.  was 
the  precise  amount  then  remaining  unpaid  upon 
*that  bond.  This  shows  that  both  debtor  and  [*1(5J 
creditor  intended  at  that  time  to  apply  the  pay- 
ment to  the  discharge  of  this  bond.[l] 

We  are  therefore  of  opinion,  that  Che  testimony  ofifered 
by  the  plaintiflfe,  which  was  overruled  by  the  judge,  was 
properly  rejected,  and  that  the  defendant  ought  to  retain 
his  verdict 

New  trial  refused. 

[I]  The.  partj  who  paja  money  has  the  right  generally  to  apply  the  pay- 
ment ;  but  if  he  do  not  make  any  specific  appropriation  thereof  at  the  time 
jf  payment,  then  the  party  receiving  payment  may  apply  it  as  he  pleasea. 
Neither  party  making  any  specific  appropriation,  the  law  will  make  such  at 
wHl  accord  with  Justice  and  equity  and  the  benefit  of  both  parties.  Patttr* 
ftm  V.  JJoZc,  9  Cow.  747 ;  Seymour  v.  Van  Slyck  in  error,  19  Wend.  19; 
Mkn  V.  CWoer,  3  Denio,  284 ;  Van  Rensselaer,  ex.,  v.  Roberts^  6  Denio,  470. 
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Davy  against  Hallett 

By  ft  valaed  policy  on  ft«ight,  "at  and  from**  one  port  to  another,  and  "al 
and  fh>m  thence**  back  to  the  original  port,  Tor  which  a  premium  is  paid, 
double  to  that  which  would  be  demanded  for  tlie  outward  voyage,  the 
freight  to  the  full  aroouni  of  the  valuation  is  covered  on  each  voyage,  and 
the  insured,  on  a  capture  on  the  return  vojage,  is  entitled  to  recover  the 
full  amount  of  his  policy,  without  making  any  deduction  for  the  freight  re- 
ceived on  the  outward  risk.  On  a  valued  policy  on  freight,  if  there  be  an 
inchoate  right  to  some,  and  the  transaction  bona  fide^  the  value  cannot  be 
inquired  into.  If  a  shipowner  insure  liis  vessel  and  freight  with  two  sets 
of  underwriters,  and  on  a  capture,  abandon  first  to  those  on  the  vessel, 
and  then  to  those  on  the  freight,  after  which  he  takes  60  per  cent  of  his 
claim  on  the  underwriters  ou  the  vessel,  and  in  payment  of  the  other  50 
an  assignment  of  their  rights  in  the  vessel,  he  will  be  entitled  to  receive 
the  freight  which  they  would  have  been  entitled  to,  and  to  recover,  in  his 
own  right,  from  the  insurers  on  the  freight,  the  full  amount  of  his  policy, 
deducting  the  pro  rata  iVeight  earned  previous  to  the  abandonment,  in  tht 
voyage  on  which  captured. 

Assumpsit  upon  an  insurance  on  the  freight(a)  of  tho 
sloop  Hannah,  valued  at  2,000  dollars,  "  at  and  from  Phil- 
adelphia to   Omoa   and    Golfo  Dulce,  and  at  and  from 

(a)  Freight  being  the  profit  or  earnings  derived  from  the  use  or  employ* 
ment  of  a  vessel,  must,  abstracted  from  insurance,  as  an  accessory,  necessa 
rily  follow  its  principal  Whether  this  rule  shall  be  adopted  and  govern  in 
cases  arising  under  insurance  law,  has  been  much  doubted,  greatly  can- 
vassed, and  is,  even  now,  by  no  means  universally  acknowledged.  Its 
effect,  on  an  abandonment  of  a  ship,  seems  to  have  been  first  urged  and 
allowed  in  Lenox  v.  Untied  Insurance  Company.  1  Johns.  Cas.  377,  by  which 
it  was  decided,  that  as  by  a  valid  abandonment  of  the  vessel  the  whole  in- 
terest in  her  vests  in  the  underwriter,  her  subsequent  earning^  necessarily 
pass  to  him,  as  a  right  incidental  to  his  ownership.  Anterior  to  this  deter- 
mination, the  point  had  never  been  mooted  in  Westminster  Hall,  and  its 
posterior  agitation  there  is  believed  to  have  arisen  from  that  adjudication 
having  found  its  way  to  England  in  a  copy  of  the  Lex  Mercatoria  Ameri- 
oana,  transmitted  to  that  country  by  the  writer  of  this  note.  For,  though 
the  question  must  necessarily  have  frequently  presented  itself,  it  does  not 
appear  to  have  been  noticed,  as  an  object  of  discussion,  till  after  that  period. 
The  doctrine  of  Lenox  v.  United  Insurance  Company  is  the  settled  law  of 
this  state,  (M^ Bride  v.  Marine  Insurance  Company^  7  Johns.  Rep.  431 ;)  but 
ta,  in  insurance  law,  ship  and  freight  aro  distinct  subjects,  the  insured  oe 
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thence  to  Philadelphia,'!  at  a  premium  of  twenty-two  and 
a  half  per  cent.  The  facts,  as  they  appeared  in  the  case 
made,  were  these :   In  August,  1800,  the  vessel  sailed  on 

freight  may  recover  against  his  underwriter  a  total  loss,  though  he  has,  by 
first  abandoning  the  vessel,  pnssed  to  the  insurer  on  her  the  whole  of  the 
subject  matter  which  constituted  the  basis  of  the  policy  on  A-eight  Living- 
tton  V.  Columbian  Insurance  Company,  3  Johns.  Rep.  49.  The  English  courts 
seem  to  favor  the  law  as  laid  down  in  Lenox  v.  United  Insurance  Company 
so  much,  that  Lord  Ellonborough  doubted  whether,  after  an  abandonment 
of  the  ship,  an  abandonment  of  the  freight  could  be  made;  (Sharpe  v.  Glad' 
§bme^  7  Kast,  24 ;)  therefore  wliere,  on  a  technical  total  loss,  the  abandon- 
ment of  the  vessel  preceded  that  of  the  fVeight,  which  was  subsequently 
earned,  it  was  held  that  the  assured  could  not  recover;  because,  as  freight 
was  ultimately  eamed,  it  was  not  in  fact  lost ;  and  because,  if  lost,  it  was  by 
the  act  of  the  assured  in  abandoning  first  to  the  underwriter  on  the  vessel, 
and  not  by  any  peril  insured  against  McCarthy  v.  Ahet^  5  East,  389.  Bui 
if  an  assured  on  vessel  and  freight  abandon  the  latter  first,  receive  the  full 
amount,  and  expressly  undertake  to  pay  his  underwriter  on  it  whatever 
freight  be  paid  to  him,  the  insurer  on  freight  will,  upon  such  promise^  be 
entitled  to  recover  from  his  assured  the  amount  of  the  freight  actually 
received  by  him.  Thompson  v.  Rowcroft,  4  East,  34.  So,  altliough  the 
abandonment  of  the  two  interests  be  simultaneous,  and  the  assured  has  re- 
ceived the  freight  as  agent  for  tlie  underwriter  on  the  ship,  who  has  noti- 
fied him  not  to  pay  it  over  to  the  insurer  on  the  freight  Leaiham  v. 
Terry,  3  Bos.  A  Pull.  479. 

What  decision  would  be  pronounced  in  a  case  where  the  action  was  by  an 
Insurer  on  flight,  after  payment  df  a  total  loss,  against  an  insurer  on  the 
vessel  who  had.  subsequently  to  the  abandonment,  received  the  freight  after- 
wards eamed,  the  courts,  both  of  England  and  of  tliis  state,  appear  studiously 
to  avoid.  Enough  for  the  day  is  the  evil  thereof  But  if  freight  be  the  in- 
cident necessarily  following  its  principal,  the  ship,  and  due  to  tlie  insurer  on 
her  in  right  of  ownership,  it  seems  that  the  insurer  on  freight  cannot  recover. 
The  inevitable  consequence,  therefore,  of  considering  freight,  in  insurance 
law,  as  the  incident  to  the  ship,  is  to  render  policies  on  freight  mere  wager 
policies.  That  freight  should  be  so  deemed  is  somewhat  strange,  when  ves- 
sel and  freight  are,  according  to  that  very  law,  acknowledged  to  be  distinct 
and  independent  subjects.  Livingston  v.  Columhian  Insurance  Company,  3 
John's  Rep.  49 ;  Sharpe  v.  Gladstone,  7  East,  24.  That  one  distinct,  inde- 
pendent subject  can  be  incidental  to,  or  merely  dependent  on  another,  is  not 
easily  reconcilable  to  common  sense.  Were  it  not  law,  it  would  appear  a 
contnidietiori  in  terms.  The  manifest  injustice  of  subjecting  to  general  ave- 
rage an  interest  which  is,  in  any  one  instance,  deprived  of  the  benefit  of 
■alvnge,  is  self-evident  Yet  such  is  the  consequence  of  holding  tlie  freight 
%  mere  incident  to  ilie  ship,  and  inseparable  from  the  property  in  her.    Thai 
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the  voyage  insured,  and  arrived  in  safety  at  Golfo  Dulce, 
having  earned  freight  to  the  amount  of  2,000  dollars.  She 
then  took  in  a  return  cargo  for  Philadelphia,  the  freight 

tlie  interests  of  the  two  sets  of  underwriters  on  vessel  and  fVeight  -can  be 
separated,  Lord  Ellenboroogh  seems  to  think  practicable  in  the  case  of  a 
chartered  ship.  Sharpe  v.  Okubf/ne,  vbi  mp.  Why  this  cannot  be  done  in 
the  case  of  a  seeking  ship,  is  not,  to  my  legal  optics,  very  apparent  The  rale 
of  property  which  gives  to  the  owner  the  right  to  all  benefit  arising  from  its 
nse  or  employment,  is  the  only  argument  against  it  As  a  rale  of  property 
it  is  inherent  in  its  subject  matter,  and  cannot  be  separated  from  it  But 
88  a  rale  of  contract,  to  govern  tlie  disposition  of  property,  it  would  almost 
annihilate  its  utility.  Every  day^s  experience  shows  how  the  right  of  pro- 
perty may,  by  contract,  be  in  one  man,  and  the  benefit  in  another.  How. 
by  contract,  various  interests  in  one  principal  may  exist,  be  diversified,  and 
the  rigfht  of  property,  for  a  time,  be  subservient  to  the  wliole.  Separate  the 
interests  of  vessel  and  freight  for  the  time  that  the  parties  to  the  several 
polknes  separate  them  by  their  own  acts,  that  is,  for  the  voyage,  and  it  is 
humbly  presumed  all  the  supposed  repugnancies  of  a  beneficial  interest  in 
one,  and  an  absolute  interest  in  another,  will  be  reconciled.  Why  is  this  more 
difficult  than  to  imagine  a  legal  interest  in  one  person,  and  the  beneficial  in 
his  cestui  que  trust  f  The  underwriter  on  the  vessel,  by  his  undertaking  on 
the  body,  virtually  renounces  a  right  to  tlie  flight  for  that  voyage ;  because 
he  limits  his  responsibility  to  the  vessel  alone.  The  underwriter  on  the 
flreight  claims  not  anything  in  the  body  of  the  vessel,  because  he  guaranties 
only  the  freight  The  assured  confines  his  claim  on  each  within  the  limits 
of  his  respective  policy,  who,  by  payment  of  its  amount  becomes  a  purcha.<^r 
for  a  valuable  consideration,  to  the  extent  of  the  interest  he  contracted  to 
gfoaranty.  Eadi  underwriter  insures  a  separate  interest  for  a  separate  pre* 
mium,  and  a  separate  benefit  of  salvage.  This  benefit  of  salvage  is  necessa^ 
rily  circumscribed  within  the  confines  of  the  subject  insured.  If  it  be  ex> 
tended  beyond  it,  the  underwriter,  on  payment  of  his  subscription,  becomes, 
without  any  consideration,  a  gainer  of  the  excess.  Restrict  him  to  his  poli- 
cy, what  is  the  consequence?  As  in  the  valuation  of  the  vessel,  if  it  be  a 
valued  policy,  (and  the  principle  is  the  same  if  it  be  an  open  one,)  the  body, 
tackle,  apparel  and  furoiture,  (that  is  provisions  for  the  voyage,)  are  included, 
he,  on  abandonment,  receives  all  that  which  constitutes  the  valuation.  If/ 
on  an  abandonment  of  the  fireigbt,  the  underwriter  on  that  interest  were  to 
receive  all  the  profits  arising  from  the  freight,  after  payment  of  diarges  on  i^ 
(of  which  wages  will  necessarily  bo  one,)  he  acquires  no  more  than  he  has 
bought  and  paid  for.  By  conceding  it  to  him,  he  does  not  derive  a  clear 
profit  fWmi  the  capital  or  property  of  another.  By  settling  the  amount  of 
his  policy,  disbursing  for  the  wages  of  the  seamen,  and  other  charges  on  the 
freight,  he  becomes  the  purchaser  of  only  a  contingent  surplus.  In  doing 
this,  he,  in  the  consideration-money  advanced,  actually  pays  for  the  safe  cod 


NEW   YORK,  MAr,  1805.  Ig^ 


Davy  ▼.  Hallett 


c{  which  was  equal  to  two  thousand  dollars  more,  and 
railed  on  her  homeward  voyage,  but  was,  on  the  very  next 
day,  captured  by  a  British  man  of  war,  who  carried  her 

duet  ^r  the  intereflt  of  his  brother  insurer.  Thus  ea£h  of  these  tenants  in 
commoBj  (if  Uie  figure  be  allowable^)  derives  title  fVom  tlie  same  sourcei  but 
usder  different  instruments,  and  takes  an  interest  ooljr  according  to  his  sepa- 
rate purcliase^money.  This  very  apportionment  of  the  charges  on  the  sep:i- 
rate  interests  was  practised  in  Sharpev.  Oladsione,  and  the  assurer  on  freight 
eoovered  from  his  assured  only  the  net  balance  of  the  freight  received,  after 
•deducting  the  items  to  which  it  was,  eo  nomine^  liable. 

It  is  true  that  in  Thofnpaony,  Bowon^  Lord  Ellenborough  4e9.ied  the 
right  of  the  defendant  to  deduct  for  wages ;  but  let  it  be  remembered  that  he 
had  not  paid  them ;  whereas  in  Sharpe  v.  Gladstone  he  had.  One  circum- 
stance which,  perliaps,  is  not  unimportant  in  considering  the  effect  of  an 
tabandmiment  of  these  separate  interests,  ia^  that  each  person  ohiiming  under 
it,  is  a  claimant  witli  notice  of  the  other's  actual  interest^  or  a  claimant  as- 
senting to  its  being  granted*  That  a  cession  of  the  ship,  to  tlie  underwriter 
upon  her,  should  merge  the  interest  of  the  insurer  on  the  freight,  is,  in  effect, 
to  allow  a  man,  by  his  own  act,  to  avoid  his  grant ;  and  tliat  in  &vor  of  a 
person  conusant  of,  or  assenting  to^  its  being  made. 

It  follows,  also,  that  the  assignee,  or  vendee,  (though  an  insurer,  afler  pay* 
ment  of  his  loss,  is  not  exactly  so,)  witli  notice,  is  in  a  better  situation  than 
Ilia  assignor.  For  if  freight  only  be  insured,  abandoned,  subsequently  earned 
and  received  by  the  assured,  he  cannot  retain  against  the  underwriter  of  it, 
yet  the  underwriter  oa  the  vessel,  who  acquires  his  rights  under  the  insured, 
«aa  so  retain,  notwitlistanding  he  is  acknowledged  to  stand  merely  in  the 
place  of  bis  assured.  But,  it  is  said  that  principle  applies  only  to  the  right 
in  the  property,  and  subsequent  liability  in  virtue  of  it,  but  not  to  his  con- 
tracts respecting  that  property;  for,  as  Lord  Ellenborough  observes,  in 
McCarthy  v.  Abd,  (5  East,  293;)  "was  it  ever  heard  of,  that  a  contract 
should  run  with  a  chattel.  Put  the  case  of  a  man  purchasing  a  wagon  on 
the  road  laden  with  goods,  he  is  not  bound  to  carry  the  goods  to  their  jour- 
•  ney's  end,  though  the  carrier,  the  vendor,  who  contracted  so  to  do,  will  be 
-liable  on  his  contract"  Granted  that  a  contract  will  not  run  with  a  chattel^ 
to  bind  the  owner  personally,  in  the  hands  of  whomsoever  it  may  subsc- 
sequently  comet.  But  suppose  the  vendee  of  the  wagon  knew  before  his  pur- 
.•ohaae,  that  the  vendor  had  contracted  to  carry  for  a  certnin  compensation  the 
goods  laden  in  it,  that  a  third  person  had  paid  to  the  vendor  the  price  of  the 
carriage  to  be  let  into  the  benefit  of  the  contract,  after  which  the  vendee 
takes  possession  of  tlie  wagon  and  its  loading,  carries  on  the  goods  and  re- 
Teives  for  tlieir  carriage  the  money  due  under  the  contract  transferred  to 
such  third  person,  on  what  principle  of  law  or  equity,  shall  he  not  be  liable 
C)r  money  had  and  received  to  tlie  use  of  another,  after  availing  himself  of 
the  contract  of  the  looatio  rei^  for  which,  not  he,  bat  another,  had  paid  the 
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into  Belize,  in  the  Bay  of  HoDduras.  There  she  remained 
for  some  time,  when  her  crew  were  taken  out  of  her,  and 
she  was  sent  under  charge  of  a  prize  master  to  Jamaica 

■ 

oonsideration  ?  That  executory  contracts  cannot  run  with  a  chattel  Is,  from 
the  temporary  duration  attributed  by  law  to  chattel  interests,  most  clear. 
But  that  contracts  executing,  for  which  the  chattel  is  pledged,  such  as  ope- 
rate quodam  modo  as  liens,  will  be  binding  on  an  assignee  or  vendee  of  a 
chattel,  seems  almost  as  clear.  Suppose  the  owner  of  a  wagon  had  hired  it 
for  a  Journey,  that  there  was  that  species  of  bailment  known  in  the  law  as 
locatumf  and,  after  delivery  to  the  bailee,  the  owner,  whilst  the  wagon  was 
on  its  rout^  should  sell  it  with  notice ;  would  not  the  vendee  take  subject  to 
the  charge,  and  the  bailee,  in  virtue  of  his  possession,  and  tlie  notice,  be  en- 
titled to  retain  and  use  the  wagon  under  the  contract  with  the  vendor, 
against  any  claim  of  the  vendee  ?  When,  indeed,  the  wagon  is  once  in  the 
actual  possession  of  the  vendee,  all  executory  contracts  cease  to  operate  upon 
it,  though  the  vendor  will  remain  personally  liable.  It  is  humbly  conceived 
that  the  insurer  of  a  ship  may,  in  order  to  avoid  the  hardships  acknowledged 
to  result  from  the  doctrine  of  Lenox  v.  United  Insurcmce  Company,  be  deemed 
to  take  her,  ader  an  abandonment,  exactly  as  the  purchaser  of  a  res  locata. 
If  we  suppose  him  to  take,  by  contract,  a  modified  interest  for  that  voyaga 
instead  of  taking  the  whole  interest,  in  the  first  instance,  in  virtue  of  abso- 
lute ownership,  the  whole  difficulty  appears  to  cease.  This  very  separation 
of  interests  was  made,  and  no  one  disputed  its  validity,  in  Riley  v.  Delafidd, 
(7  Johns.  Rep.  622.)  Let  the  policies  for  the  voyage  be  held,  as  the  con- 
tracts of  sale  in  that  case,  to  pass  separate  interests  for  the  voyage  only,  and 
all  the  supposed  discordancies  of  insurance  law,  upon  this  subject,  will  bo 
found  immediately  to  harmonize.  It  may  be  urged  against  tlie  deductions 
above  endeavored  to  bo  drawn  from  the  doctrine  of  the  res  locate^  that  as  by 
the  possession  of  the  vendee,  the  lien,  which  the  bailment  of  the  chattel  had 
created  for  performance  of  the  contract  respecting  it,  would  be  gone ;  so  by 
the  possession  cast  on  the  insurer  in  consequence  of  the  abandonment,  the 
contract  for  carrying  on  freight  would  be  discharged  In  addition  to  the  ob- 
servation on  the  performance  of  that  contract  before  made,  it  may  be  an- 
swered, that  the  possession  in  the  case  first  put  is  actual ;  in  the  last,  con- 
structive, the  captain  being  the  person  in  actual  possession  of  the  vessel,  as 
a  general  agent,  in  whom,  after  abandonment,  the  several  interests  vest  for 
the  respective  benefit  of  the  difierent  parties.  It  may  be  added  that  the  pos- 
session of  the  insurer  is  by  operation  of  law,  and  actus  legis  nemini  facit  in- 
jwriam.  It  may  also  be  questioned,  perhaps,  how  far,  under  a  system  in 
which  wagers  are  merely  tolerated,  but  not  favored,  it  may  be  consonant  to 
principle  to  reduce  to  a  gambling  policy  an  honest  contract  for  lawful  indem- 
nity. 

The  incongruities  arising  firom  the  doctrine  of  freight  being  in  insuranoi 
law,  the  inseparable  incident  to  the  ship,  seem  day  by  day  to  multiply.    In 
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for  trial.  Whilst  in  possession  of  the  captors,  an  aban* 
donment  was  duly  made  of  the  vessel,  cargo  and  freight, 
to  the  respective  underwriters.     Those  on  the  vessel  and 

JfCarthy  v.  Abd^  to  prevent  the  manifest  injustice  of  making  the  insurer  on 
freight  pay  as  for  a  total  loss,  and  yet  refuse  him*  the  benefit  of  salvage,  an 
abandonment  during  the  existence  of  a  technical  total  loss  is  defeated,  be- 
cause an  actual  total  loss  did  not  subsequently  take  place.  A  decision  that 
confounds  the  tcclmical  total  loss  in  insurance  law,  with  tlie  actual  total  in 
lact|  and  renders  the  former  dependent  on  the  latter.  The  absurdity  will  be 
still  more  glaring,  if  we  suppose  the  owner  of  the  goods  to  have  abandoned ; 
for,  under  the  same  circumstances,  tlie  loss  of  the  goods  under  one  policy  of 
insurance  would  have  been  total,  and  under  another  policy  the  freiglit  of  the 
goods  so  lost  would  liave  been  earned.  This  is  the  consequence  of  applying 
the  rule  of  incident  and  principal  nt  common  law,  to  distinct  subjects  in  that 
of  insurance.  A  heterogeneous  mixture  of  the  law  of  commerce,  and  that 
of  the  land  is  thus  produced,  against  the  evils  of  which  we  are  gravely  told 
the  parties  must  by  their  contract  provide. 

It  is  to  be  observed,  liowever,  tliat  the  case  of  Livingston  v.  Cohmbian  hi- 
iurance  Company,  so  far  as  respects  the  right  of  recovery  in  the  assured  oo 
freight,  is  opposed  to  that  of  McCarthy  v.  Abel 

The  result  of  the  above  reasoning  would  be,  were  it  correct,  greatly  to 
impeach  the  judgment  in  Lenox  y.  United  Insurance  Company.  That  cnse, 
however,  being  by  tlie  owner  of  the  vessel  against  the  underwiter  on  her, 
may  be  distinguished  from  one  in  which  the  insurer  on  freight  should  be  the 
plaintiff  against  the  insurer  on  the  ship;  and  upon  the  principle  that  every 
roan*8  act  or  grant  shall  be  taken  most  strongly  against  himself,  mny  be 
upheld,  though  the  conclusions  above  endeavored  to  be  drawn,  should  be 
admitted. 

Wliere  tlie  msurance  on  freight  is  by  the  charterer  of  the  ship,  as  his  is  a 
mere  usufructuary  interest  in  her  employment  for  the  voyage,  and  not  in 
her  body,  it  will  not  be  affected  by  an  abandonment  of  the  vessel ;  he,  there- 
fore, on  a  total  loss,  will,  notwithstanding  her  owner  abandon  to  the  insurer 
upon  her,  be  entitled  to  recover  under  his  policy  the  full  amount  of  freight  pay- 
ableby  the  terms  of  the  charter-party.  PuUer  and  others  v.  Stanijbrth,  11 
East,  232.  But  i^  during  the  voyage  for  which  chartered,  the  captain  has,  in 
an  Intermediate  voyage,  earned  freight  which  the  charterer  would  be  entitled 
to  deduct  from  the  sum  due  under  the  charter-party,  the  benefit  of  such 
deduction  will  enure  to  the  underwriter.  lb.  But  whatever  may  be  the 
law  between  the  insurers  on  ship  and  freight,  after  payment  of  their  respec- 
tive losses,  it  is  most  unequivocally  settled,  that  an  insurer  on  freight  has  not, 
in  such  a  case,  any  claim  upon  the  insurer  of  the  cargo,  who  has  received  the 
net  proceeds  afler  a  loss  under  the  policy.  Marine  Insurance  Company  v. 
JMted  Insurance  Company,  9  Johns.  Rep.  189.  To  warrant  a  recovery 
under  a  policy  on  freight,  the  right  to  freight  must  have  attached.     When 
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cargo  accepted  the  abandonment  of  the  interests  they  had 
severally  insured ;  but  the  defendant,  who  had  subscribed 
the  policy  on  the  freight,  refused.  The  sloop  and  her 
cargo  were  afterwards  proceeded  against  in  the  vice-admi- 
ralty, and  by  a  decree  of  that  court  acquitted,  but  the 
claimants  condemned  in  costs  to  the  captors.  This  sen- 
tence being  appealed  from,  the  sloop  and  her  cargo  were,  in 
conformity  to  the  practice  of  the  admiralty,  ordered  to 
be  appraised,  and  restored  to  the  claimants,  on  their  giv- 
ing security  to  account  for  the  value,  in  case  the  sentence 
should  be  reversed.  The  vessel  and  cargo  were  accordingly 
appraised  in  pursuance  of  the  decree,  security  given  by 
two  sureties,  who  took  possession  of  both,  and  sent  them 
to  their  correspondents,  Messrs.  Elliston  and  Perot  of  Phi- 
ladelphia, in  whose  possession  they  were  at  the  commenc- 
ing the  present  action.  The  plaintiff,  however,  on  the  ar- 
rival of  the  vessel  at  the  quarantine  ground^  agreed  with 
the  underwriters  upon  her,  to  be  substituted  in  their 
[*17]     place,  and  to  defend  *the  appeal  at  his  own  risk 

that  is  the  case,  and  the  polioy  is  "  valued  at  the  sum  insured,  carried  or 
not  carried,"  the  assured  will  he  entitled  to  recover  as  for  a  total  loss,  though 
only  a  part  of  the  cargo  he  on  hoard  when  it  happens ;  {De  Longvemere  v. 
Phoenix  Insurance  Company,  10  Jolins.  Rep.  127 ;)  so  if  tlie  policy  he  merely 
valued  at  such  a  sum,  and  the  residue  of  the  cargo,  though  not  on  board,  be 
ready  for  shipping.  De  Longtiemere  v.  IHre  Insurance  Company ^  10  Johns. 
Rep.  201.  If,  however,  there  be  not  any  specific  goods  to  be  shipped,  but 
they  are  to  be  obtained,  and  there  be  not  any  specific  sum  to  be  paid  as 
freight  whether  the  goods  be  shipped  or  not,  though  the  policy  be  valued, 
and  some  goods  be  on  board  when  the  loss  takes  place,  the  policy  will  (in 
England)  be  opened,  and  the  assured  recover  only  for  the  freight  of  sach  as 
were  actually  laden;  (Forbes  v.  Aspinal,  13  East,  323  ;)  aiiter,  where  there 
JB  a  certain  cargo,  the  freight  on  which  would  have  been  earned  had  not  the 
accident  taken  place ;  for,  to  prove  the  interest  in  the  freight  insured,  a  con- 
tract must  be  established  between  the  shipper  and  the  owner  of  the  vessel, 
tinder  which  the  insured  would  have  been  entitled  to  freight  had  the  voy- 
age not  been  stopped  by  a  peril  insured  against  lb.  But  see  Stevens 
V.  Ookmibian  Inswince  Company ,  post,  43.  If  the  g^oods  on  which  the 
freight  insured  spedflcally  exist,  there  must  be  an  abandonment  of  the 
freight,  though  the  vessel  be  incapable  of  prosecuting  the  voyage.  Pdrmder 
IMhunter,  3  Camp.  N.  P.  6il. 


^m 


NEW  YORK,  l£AT,  1805.  U 


Davy  V.  Hallett. 


and  expense,  on  their  paying  him  fifty  per  cent.  In 
consequence  of  this,  the  money  was  paid  by  the  in* 
surers  on  the  sloop,  who  executed  a  power  of  authority 
to  Davy,  constituting  him  their  agent  and  attorney  to  de 
fend  the  appeal  in  their  names.  By  virtue  of  this  autho 
rity  the  plaintiflF  had,  on  discharging  the  advances  and  ex» 
penses  on  account  of  the  vessel,  got  possession  of  her  at 
the  time  of  trial,  and  had  received  2,000  dollars,  the  amount 
of  her  return  freight.  It  was  admitted  the  premium 
on  the  outward  voyage  only  would  have  been  about  one 
half  of  that  paid,  and  that  the  decree  of  the  vice-admiralty 
had  been  recently  confirmed,  but  without  costs.  A  ver- 
dict being  taken  for  2,245  dollars,  it  was  agreed,  that  if 
the  court  should  be  of  opinion  the  plaintifi*  was  entitled  to 
recover  as  for  a  total  loss,  the  proportion  of  freight  earned, 
which  the  defendant  might  be  entitled  to,  if  any,  should 
be  deducted,  and  the  account  adjusted.  In  case  it  should 
be  thought  the  plaintiff  was  entitled  to  only  a  partial  loss, 
the  same  to  be  in  like  manner  adjusted,  on  such  princi* 
pies  as  the  court  might  direct,  with  liberty  to  either  party 
to  turn  the  facts  of  the  case  into  a  special  verdict. 

Hoffman,  for  the  plaintiff.  The  first  question  is  as  to 
the  true  construction  of  the  policy.  The  defendant  con- 
tends the  valuation  is  to  be  thus  interpreted ;  one  thousand 
dollars  out,  and  one  thousand  home ;  making,  in  the  whole, 
the  sum  of  two  thousand  dollars ;  one  thousand  of  which 
was  earned  on  the  arrival  at  Golfo  Dulce.  We  insist  that 
the  homeward  and  outward  freight  are  valued  by  the  in- 
strument at  2,000  dollars  each.  The  amount  of  premium 
paid  is  for  2,000  dollars  round.  .  The  only  case  at  all  analo- 
gous to  this,  are  insurances  on  goods  out  and  home.  In 
those  the  valuation  extends  to  both  voyages.(a)  The  se- 
cond point  will  depend  on  the  right  to  abandon.  That  was 
complete;  for  the  loss  continued  total  not  only  then,  but 

(a)  This  is  the  foandation  of  what  are  termed  short  interests.    See  1  Lox 
BCer.  Amer.  345. 
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down  to  the  very  time  of  action  brought.  The  assured, 
therefore,  at  the  period  of  entering  into  his  agreement  with 
the  underwriters  on  the  ship,  had  devested  himself  of  all 
his  interest  in  the  several  subjects  he  had  insured.  They 
were  fully  transferred  to  the  various  insurers ;  and,  there- 
fore, on  the  principle  of  the  United  Insurance  Gompanyana 
Lenox,{a)  those  on  the  vessel  were  entitled  to  the  freight 
earned  after  the  capture.  In  this  situation,  the  plaintifiF, 
by  a  fair  sale  to  him,  and  by  relinquishing  one  half  of  his 

just  claim,  becomes  a  bona  fide  purchaser  of  the 
[*18]     rights  of  the  underwriters  *on  his  vessel.     In  this 

capacity,  and  by  a  power  from  them,  he  receives 
the  freight  due  to  the  then  owners.  He  now  applies  to 
the  defendant  in  his  own  right,  for  a  loss  on  a  policy  to 
himself.  The  case  states  that  the  proportion  of  freight  to 
which  the  defendant  may  be  entitled,  shall  be  deducted 
from  the  amount  of  the  verdict.  It  is  not  meant,  however, 
that  there  shall  be  a  set-off,  for  that  cannot  be  of  what  arises 
after  suit  commenced.  It  is  introduced  only  to  give  the 
court  an  opportunity  of  deciding  what />ro  rata  freight  the 
defendant  may  be  entitled  to,  and  up  to  what  time. 

Boyd  and  Pendleton,  contra.  There  can  be  no  doubt  that 
in  conscience  the  plaintiff  is  not  entitled  to  recover.  He 
ha^,  allowing  his  own  interpretation  of  the  contract,  already 
received  the  2,000  dollars  insured.  But  the  policy  was 
for  one  entire  risk  out  and  home,  amounting  to  two  thou- 
sand dollars  in  the  whole.  This  could  not  be  apportioned. 
Lorainey.  Tomlinson,  Doug.  585.  Nor  could  the  premium, 
{6)  which  was  for  one  gross  sum.  This  is  one  criterion  to 
judge  of  the  durability  of  the  engement     As  therefore  the 

(a)  See  the  special  verdict  in  this  case,  and  the  reasons  of  the  counsel,  on 
both  sides,  in  the  court  of  errors.    1  Lex.  Mer.  Amer.  397. 

(5)  Whether  a  premium  can  be  apportioned,  depends  on  whether  the  risk 
be  at  any  period  suspended  so  that  tne  underwriter  can  say  "  I  am  free/'  and 
upon  the  usage  of  the  trade.  See  Stephenson  v.  Snow^  3  Burr.  1237  ;  Long 
▼.  AUen^  Park.  390 ;  Bermon  v.  Woodbridgt^  Doug.  781 ;  Meyer  v.  Ortgmfi^ 
Park,  389 ;  Tyrie  v.  Fletcher,  Cowp.  666. 
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contract  was  entire  when  the  abandonment  was  made,  it 
necessarily  transferred  the  outward  freight  which  had  been 
earned.  Instead  of  this,  an  attempt  is  made  to  confine  it 
to  what  was  acquired  between  the  time  of  sailing  from  Golfo 
Dulce  and  the  capture,  that  is,  just  one  day's  freight  But 
we  contend  the  assured,  by  his  agreement  with  the  under* 
writers  on  the  ship,  placed  himself  in  his  original  station, 
and,  having  received  the  full  freight,  stands,  as  respects 
the  defendant,  exactly  as  if  the  capture  had  never  taken 
place.  If  the  assured  has,  by  the  manner  in  which  he  has 
conducted  his  abandonments,  deprived  us  of  the  freight  we 
have  insured,  he  would  be  liable  to  us,  in  an  action  against 
him,  to  the  amount  of  what  we  might  pay.  The  court, 
therefore,  will  not  sanction  a  recovery  in  this  action,  merely 
to  give  the  defendant  a  recourse  against  the  plaintiff  in 
another.  In  Tlwmpson  v.  Bowcrqfl^  4  East,  8*4,  under  a 
similar  abandonment  of  all  the  interests  insured  afler  a 
capture,  it  was  held  that  the  insurer  on  freight  might, 
after  payment  of  a  total  loss  to  the  insured,  recover  from 
him  the  amount  of  freight  which  he  had  received.  It  is 
true,  in  this  case  there  was  an  express  agreement  to  pay  it 
over.  But  that  is  no  more,  as  we  contend,  than  what  the 
law  implies.  For  whatever  is  received  during  the  voyage 
insured,  is,  afler  abandonment,  to  be  carried  to  the 
credit  of  the  underwriter.  2  Emer.  222.  As  *to  [*191 
the  principle  of  8e^off  relied  on,  it  cannot  be  appli- 
cable in  the  present  discussion.  The  case  was  drawn  up 
to  submit  all  the  rights  of  the  parties  to  the  court 

Harison,  in  reply.  In  some  respects  the  insurance  may 
be  considered  as  indivisible.  Had  a  loss  taken  place  at  an 
early  period,  there  would  have  been  no  return  of  premium. 
But  the  contrat  was,  in  effect,  on  two  separate  voyages, 
valued,  during  the  whole  of  each  voyage,  at  2,000  dollars. 
Had  it  been  on  the  cargo,  and  the  vessel  had  arrived  at  her 
outward  port,  the  return  cargo  would  have  been  substituted 
for  the  former,  and,  in  case  of  loss,  the  anterior  voyage 
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would  never  have  been  considered.  So  here  the  reasoning 
is  the  same.  The  full  amount,  therefore,  is  what  we  have 
a  right  to  claim,  without  affording  to  the  underwriter  any 
title,  by  our  abandonment,  to  what  has  been  earned  in  the 
first  voyage.  With  respect  to  the  deductions,  they  can  be 
only  such  as  the  defendant  was  entitled  to  at  the  time  when, 
by  the  abandonment,  they  were  fixed. — The  general  right 
of  the  plaintiff  to  recover,  cannot  be  affected  by  what  he 
has  received  in  auler  droit;  as  the  substitute  of  the  insurer 
on  the  vessel.  He  is  a  bona  fide  purchaser  fiom  them,  and 
whether  he  paid  by  cash,  or  a  release  of  a  debt  due  to 
himself,  is  immaterial.  The  freight  due  to  the  underwriters 
on  the  ship  after  the  capture,  was  not  that  which  arose  out 
of  the  original  contract  between  the  shipper  and  plaintiff, 
but  sprung  from  a  meritorious  consideration,  on  a  new  con- 
tract arising  out  of  the  old  one.  Curling  v.  Long^  1  Bos.  & 
Pull.  637.  If  any  apportionment  is  to  be  made  of  the 
freight,  it  must  be  by  deducting  the  amount  of  what  would 
be  due  for  one  day.    Lvke  v.  Lyde^  2  Burr.  888. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  This 
is  a  case  of  a  valued  policy  upon  freight,  and  the  valuation 
becomes  a  very  material  fact  in  the  consideration  of  the 
cause.  The  plaintiff  was  owner  of  vessel,  cargo,  and  freight^ 
and  had  them  all  fully  insured,  and  the  vessel  being  cap- 
tured after  the  return  voyage  had  commenced,  he  duly 
abandoned  all  the  subjects  to  their  respective  insurers. 
The  insurance  was  for  two  thousand  dollars  in  value,  of 
freight ;  and  if,  at  the  time  of  the  total  loss,  there  was  an 
inchoate  right  to  a  freight  to  the  amount  of  the  insurance, 
the  plaintiff  must  be  entitled  to  recover.  This  principle 
was  fully  established  in  the  cases  of  Montgomery  v.  Egging^ 
fern,  3  D  &  E.  362,  and  Thompson  v.  Taylor,  6  D.  &  E.  478. 

In  the  present  instance  there  was,  when  the  vessel 
[*20]     was  captured,  an  inchoate  *freight  attached,  equal  to 

2,000  dollars.      There  was  some  freight  already 
earned  when  the  capture  took  place,  but  the  amount  of  it 
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becomes  immaterial,  as  the  valuation  in  the  policy  precludes 
inquiry  into  the  value ;  and  this  valuation  is  to  be  adhered 
to,  if  the  case  be  fair  and  honest  between  the  parties,  notwith- 
standing events  in  the  course  of  the  voyage  may  render 
the  loss  even  advantageous  to  the  insured.  Shawe  v.  Felton^ 
2  East,  109.  It  is  sufficient  if  there  be  freight  at  risk, 
equal  to  the  sum  insured,  when  the  loss  happens,  and  that 
some  freight  has  been  already  earned  for  the  insured.  If 
we  were  to  sustain  an  inquiry  into  the  value  of  the  freight, 
it  would  be  doing  away  the  eftect  of  the  valued  policy. 

Seven  objections  have  been  stated  again&v  the  plaintiff's 
right  of  recovery  in  this  case,  but  it  appears  to  me  that  they 
are  capable  of  a  sufficient  answer. 

The  abandonment  of  the  vessel  took  away  from  the  in- 
surer on  the  freight^  the  spes  recuperandi^  or  the  chance  of 
an  ultimate  recovery  of  the  subject ;  because,  as  between 
the  insurers  on  the  ship  and  freight,  the  claim  of  the  in 
surer  on  the  ship  to  the  freight  must  be  admitted  to  pre- 
ponderate ;  and  this  seems  to  have  been  the  opinion  of 
Lord  Ellenborough,  in  the  recent  case  of  Thompson  v. 
Bowcroft^  4  East,  34.     The  abandonment  of  the  ship  did 
not  affect  the  plaintiff's  right  to  a  proportion  of  the  freight 
on  the  return  voyage.     This  was  so  considered  in  the  case 
of  Lenox  Y,  United  Insurance   Company^  which  was  finally 
determined  in   the  court  for  the  correction  of  errors  in 
1801 ;  and  although  the  court  was  divided  in  that  case, 
and  the  majority  of  the  bench  did  not  concur  in  any  opin- 
ion on  the  merits  of  the  cause,  we  are  not  now  disposed  to 
question   the  correctness,  and  much    less  the  authority, 
of  that   decision.     It  was  determined  in  that  case,  that 
upon  abandonment  of  the  vessel,  the  owner  of  the  freight, 
being  also  owner  of  the  ship,  did  not  thereby  abandon 
his  freight  in  toto,  but  that  he  retained  a  certain    parr 
to  be  apportioned  pro  rata  intineris,  and,  consequently,  to 
be  carried  down  to  the  time  when  the  loss  happened.     The 
insured,  therefore,  upon  the  vessel,  as  between  him  and  his 
insurer,  still  retained  his  right  to  a  ratable  freight,  ami  if 
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he  has  had  the  precaution  to  have  his  freight  insured,  we 
do  not  see  why  he  may  not  resort  for  indemnity  to  the  in 
surer  upon  the  freight.  As  long  as  vessel  and  freight  are 
regarded  in  our  law  as  distinct  subjects  of  insurance,  the  in- 
convenience that  we  have  suggested,  which  falls 
[*21]  upon  the  insurer  on  *freight^  seems  to  be  inevitable. 
There  is  in  this  case  conflicting  rights,  and  some 
one  must  yield.  The  owner  of  ship  and  freight  is  autho- 
rized to  insure  each  of  them  distinctl}'-,  and  the  law  must 
have  intended  that  each  of  the  policies  should  have  a  full 
and  effectual  operation,  according  to  the  established  prin- 
ciples of  insurance. [1]  It  would  be  to  maintain  a  paradox 
to  contend,  that  by  an  abandonment  of  the  ship  in  such  a 
case,  the  remedy  upon  the  policy  upon  the  freight  was  forever 
gone.  One  contract  cannot  be  destroyed  by  the  operation 
of  another  contract  inter  alios.  The  insurer  upon  freight 
must,  therefore,  submit  to  a  total  loss  in  every  such  case, 
with  the  exception  of  the  ratable  freight  which  does  not 
go  with  the  abandonment. [2]  The  abandonment  of  the 
ship,  is  an  act  in  which  he  has  no  direct  concern,  and  his 
contract  with  the  insured  contains  no  control  of  that  act. 
The  loss  of  any  chance  of  recovery  of  freight  is  a  conse- 
quence incidental  merely,  to  the  abandonment  of  the  ship, 
and  arises  from  meeting  with  tlie  paramount  claims  of  the 
insurer  on  the  ship ;  and  he  must  be  left  to  provide  against 
it  by  some  special  contract  with  the  insured,  as  was  done 
in  the  case  of  Th(ymps(yii  v.  Rowcroft, 

Another  objection  to  the  recovery  in  this  case  is,  that 
freight,  to  the  amount  of  2,000  dollars,  had  already,  dur- 
ing the  course  of  the  same  voyage,  been  earned  and  re- 

[I]  8hip8  and  freight  are  distinct  subjects ;  and  the  insured  may  there- 
fore recover  of  the  insurer,  though  he  has  abandoned  the  vessel,  and  thereby 
passed  to  him  the  whole  subject  matter  which  was  the  basis  of  the  policy  on 
freight     Livingston  v.  The  (hi  Ins.  Co.,  3  J.  R.  49. 

[2]  An  abandonment  rightly  made  of  a  vessel  lost  at  sea,  by  capture^ 
transfers  as  well  the  spes  recvperandi^  as  the  interest  of  the  assured  in  the 
vessel  lost,  although  the  loss  has  not  been  actually  paid  by  the  insurer.  Rotferi 
V.  Bosack's  Exrs.,  16  Wend.  319. 
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oeived  by  the  plaintiff.  But  the  present  insurance  was  not 
upon  the  totality  of  freight  for  the  whole  voyage,  but  upon 
so  much  freight,  in  that  voyage^  as  would  amout  to  2,000 
dollars.  The  observation,  therefore,  of  2  Emer.  222,  does 
not  apply,  when  he  says  that  the  freight  received  by  the 
insured  in  the  course  of  the  circuitous  voyage,  is  received 
on  account  of  the  insurer,  if  by  perils  an  abandonment  be- 
comes necessary.  The  author  is  there  speaking  of  insur 
ances  upon  the  whole  subject  for  an  entire  voyage.  The 
present  case  is  analogous  to  that  cited  in  2  Yalin,  87,  and 
2  Emer.  89,  40,  in  which  one  caused  an  insurance  to  be 
made  to  the  amount  of  1,000  livres  upon  goods,  on  board 
a  vessel  from  America  to  Marseilles.  The  vessel  sailed 
with  a  cargo  to  the  amount  of  3,000  livres,  and  discharged 
two-thirds  thereof  at  Cadiz,  leaving  goods  on  board,  for 
the  remainder  of  the  voyage,  to  the  amount  of  the  insur- 
ance. It  is  the  opinion  of  these  authors,  and  the  same  is 
confirmed  by  Pothier,  that  the  policy  was  not  thereby  re- 
duced two-thirds  in  value,  but  operated  still  upon  all  the 
cargo  on  board,  to  the  amount  of  the  1,000  livres.  To 
apportion  the  loss  and  gain  in  this  case,  so  as  to 
make  the  gain  of  one  *moiety  of  the  outward  [*22] 
freight  enure  to  the  insurer,  and  the  loss  of  one 
moiety  of  the  homeward  freight  to  fall  upon  the  insured, 
would  be  an  arbitrary  rule,  and  would  not  give  the  plaintiff 
his  just  indemnity.  It  would  be  changing  the  legal  opera- 
tion of  this  contract,  and  making  it  an  insurance  of  one 
moiety  only  of  the  outward,  and  one  moiety  of  the  home- 
ward freight,  instead  of  an  insurance  to  the  amount  of  the 
valuation  on  so  much  freight  pending,  when  the  loss  arose. 
The  payment  of  the  double  premium  is  a  pretty  sure  index 
to  the  intent  of  the  parties,  that  the  policy  should  attach 
on  the  outward,  or  homeward  freight,  according  to  events. 
The  policy  was  to  be  valid  and  operative  as  long  as  there 
was  aliment  to  keep  it  alive. 

With  respect  to  the  subsequent  contract  between  th  j 
plaintiff  and  the  insurer  on  the  vessel,  it  appears  to  ua  not 
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to  have  any  influence  on  the  present  demar.cl.[i]  It  was 
not  a  waiver  of  the  abandonment,  but  a  fair  repurchase  of 
the  right  of  redemption  of  the  vessel,  for  a  valuable  consi- 
deration, and  we  think  the  present  question  ought  to  be  de- 
cided in  the  same  manner  as  if  no  such  contract  and  sub- 
stitution had  taken  place.  The  abandonment  had  been  ac- 
cepted, and  the  right  of  property  in  the  vessel  absolutely 
vested  in  the  insurer. 

Our  opinion  accordingly  is,  that  the  plaintiff  is  entitled 
to  recover  as  for  a  total  loss,  subject,  nevertheless,  to  a 
deduction  of  the  small  ratable  freight,  which  did  not  pass 
with  the  abandonment  of  the  ship,  to  be  adjusted  according 
to  the  principles  established  in  the  case  of  Lenox  v.  TTie 
United  Inmrance  Company^  and  such  is  the  decision  of  the 
court.        ^ 

Livingston,  J.,  having  been  concerned,  gave  no  opinion. 

Judgment  for  the  plaintiff  for  a  total  loss.. 


Post  and  La  Rue  against  Neafie. 

Debt  will  He  on  a  decree  of  a  court  of  chancery,  in  a  sister  state,  if  it  be  sim- 
ply for  the  payment  of  a  sum  of  money  by  tho  defendant,  without  any  acta 
to  be  done  by  the  plaintiff.  And  if  tho  decree  be  for  the  payment  of  one 
gross  sum  to  several  persona,  though  their  proportions  be  previously  speci- 
fied, the  action  may  be  joint,  and  is  the  most  appropriate  form,  ui  aenib. 

This  was  an  action  of  debt  upon  a  decree  pronounced 
by  the  court  of  chancery  for  the  state  of  New  Jersey, 
where,  by  a  law  passed  on  the  13th  of  June,  1779,  it  is 

[1]  If  the  aasured,  after  an  abandonment  of  the  vessel,  purchase  her  for 
his  own  account  and  benefit,  it  is  a  waiver  of  the  abandonment,  and  ho  is 
entitled  to  recover /or  a  partial  loss  only.  Abbot  v.  Sebor,  3  J.  G.  39 ;  Said- 
let  V.  Churchy  id.  And  although  the  assured  gave  due  notice  of  the  tim« 
and  place  of  sale  to  tho  insurer.  Ogden  v.  New  York  Fire  Ina,  Cb.,  10  J.  R 
177  ;  8.  C,  in  error,  12  J.  R.  26. 
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thus  enacted:  **  That  when  any  cause  shall  be  finally  de- 
termined in  the  court  of  chancery,(a)  the  clerk  of  the  court 
shall  enter  together,  in  order,  the  bill,  answer,  pleading?, 
reports,  decretal  orders,  and  decree,  in  such  cause,  in  a 
book  to  be  kept  for  that  purpose,  which  shall  be  signed  by 
the  chancellor,  as  of  the  day  on  which  such  decree 
*wa8  pronounced ;  but  such  decree  shall  not  contain  [*23] 
any  recital  of  the  bill,"  &c. 

"(i)That  the  decree  of  the  court  of  chancery  shall,  from 
the  time  of  its  being  signed,  have  the  force,  operation  and 
effect  of  a  judgment  at  law  in  the  supreme  court  of  this 
state,  from  the  time  of  the  actual  entry  of  such  judgment." 
By  a  subsequent  clause,  when  a  defendant  shall  not  comply 
with  a  decree  made,  the  court  may  compel  performance  by 
sequestration,  fieri  faciaSj  or  capias  ad  satisfaciendum.  On 
the  trial,  which  was  before  Livingston,  J.,  at  the  New-York 
sittings,  in  July,  1803,  these  appeared  to  be  the  circum- 
stances of  the  case : 

The  defendant,  having  an  estate  under  mortgage  to  the 
commissioners  of  the  loan-office,  sold  it  to  Post,  and  cove- 
nanted to  pay  off  the  encumbrance.  This  not  being  done, 
the  premises  were  put  up  to  sale  at  public  auction  by  the 
commissioners  from  whom  La  Rue  purchased  it,  received  a 
conveyance,  and  brought  an  ejectment  against  Post.  He, 
being  thus  sued,  instituted  an  action  of  covenant  against 
Neafie,  for  not  exonerating  the  estate ;  upon  which  Neafie 
filed  his  bill,  alleging  a  confederacy  to  oppress  and  defraud 
him.  When  the  cause  was  set  down  for  heaiing,  the  par- 
ties came  to  a  compromise,  by  which  they  agreed  that 
Neafie  should,  within  a  fortnight,  repay  La  Rue  the  amount 
of  his  purchase-money,  with  interest;  pay  all  the  taxed 
costs  in  chancery,  and  in  the  two  suits  between  himself  and 
Post,  and  between  Post  and  La  Rue,  and  also  all  the  fees 
paid,  or  engaged  to  be  paid,  by  Post  and  La  Rue  to  their 
solicitors  and  counsel ;  that  Neafie's  wife  should  executd 

(a)  Sec  46  (6)  Sec.  4<L 
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and  ackoowledge  the  convejance  to  Post,  and  La  Rue  and 
his  wife,  execute  to  him  a  release  and  quitclaim,  in  conse- 
quence of  which  the  two  suits  at  law  should  be  discontinued 
and  the  bill  in  chancery  dismissed.  Neafie,  however,  not 
complying  with  these  terms,  an  interlocutory  order  was 
made  to  the  same  effect,  referring  it  to  a  master  to  state  the 
several  sums  due,  and  he,  having  ascertained  their  respec- 
tive amounts,  gave  in  his  report  specifying  the  quantum 
due  to  each  of  the  defendants  in  his  own  right,  and  the 
amount  of  the  whole  together.  Upon  this  report  the 
chancellor  founded  his  decree,  thereby  ordering  the  matters 
and  things,  contained  in  the  order  and  report,  to  be  per- 
formed "  according  to  the  tenor  and  true  meaning  thereof," 
and  that  Neafie  should  pay  the  plaintiffs  the  sum  for  which 
*  they  now  proceeded.  To  establish  their  right  to  re- 
[*24]  cover,  they  gave  *in  evidence,  an  exemplification 
of  the  decree  and  proceedings  duly  authenticated, 
and  offered  to  prove  the  seal  and  signatures,  but  they  did 
not  show  that  this  decree  had  been  entered  in  the  book 
prescribed  by  the  45th  section  of  the  act  of  June,  1779,  any 
further  than  it  appeared  from  the  certificates  authenticating 
the  exemplification,  nor  did  they  adduce  any  testimony  to 
evince  the  effect  of  a  judgment  in  the  supreme  court  of 
New  Jersey.  Upon  this  the  defendant  moved  for  a  non- 
suit, on  the  following  grounds :  1st.  That  debt  will  not  lie 
on  a  decree  of  a  court  of  equity ;  2d.  That  if  in  any  case  it 
can  be  maintained,  it  must  be  on  a  decree  for  payment  of 
a  specific  sum  of  money  alone,  without  any  act  to  be  done 
by  the  other  side ;  8d.  That  if  such  an  action  can  be  sup- 
ported, where  any  acts  are  to  be  performed  by  the  other 
side,  all  such  acts  must,  for  the  ends  of  justice,  be  consi- 
dered as  conditions  precedent ;  4th.  That  the  present  plain- 
tiflfe,  from  their  own  showing,  could  not  join,  the  sum  for 
which  the  action  was  brought,  being  an  aggregate  of  seve- 
ral parts  due  in  different  rights.  The  judge,  having  over- 
ruled these  objections,  charged  for  the  plaintiffs,  in  favor 
Df  whom  a  verdict  was  rendered,  to  set  aside  which  the  do- 
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fendant  applied,  on  the  same  reasons  as  those  urged,  for  a 
non-suit. 

Uophins,  for  the  defendant.     On  the  first  point  it  raay 
perhaps  be  sufficient  to  remark,  that  no  example  is  to  be 
found  in  the  history  of  the  law,  of  any  such  action  being 
maintained.     I  assume   it,  therefore,   as  a  position,  that 
none  has  ever  been  brought.     If  so,  then  I  shall  think  the 
remark  of  Lord  Coke  may  well  be  applied,  "  that  if  an 
act  never  has  been  done,  it  is  a  reason  why  it  never  should 
be  done."     This,  it  is  true,  in  a  proposition  susceptible  of 
some  qualification.   For,  if  a  new  i  nj  ury  or  case  should  arise, 
some  special  action  should  never  be  wanting.     The  dictum^ 
therefore,  must  be  applied  only  to  cases  which  have  hap- 
pened.    Now,  then,  is  this  a  new  case  ?  If  not,  it  would 
long  since  have  been  resorted  to  as  a  means  to  obviate  the 
objection  against  the  court  of  chancery,  that  it  was  so  fee- 
ble that  it  could  not  enforce  its  own  decrees. — The  want, 
then,  of  an  example  is  enough  to  show  it  could  not  be 
done;  for  it  has  always  been  convenient  and  desirable  that 
such  a  procedure  should  have  been  adopted.     But  that  it 
could  not,  seems  to  have  been  strongly  intimated  by  this 
court  in  the  case  of  Phelps  v.  Bryant,  where,  in  an  action 
on  a  decree  made  in  Connecticut,   the  bench  asked  the 
counsel  if  a  bill  in  chancery  was  not  the  proper  remedy  ? 
And  though  the  decision  turned  on  the  question, 
*it  is  certainly  in  favor  of  our  position.     As,  how-     [*25] 
ever,  there  is  no  express  determination  on  the  mat- 
ter, we  may  be  allowed  to  investigate  it  on  principle,  and 
see  how  far  such  an  action  can  be  warranted.     Against 
it  there  seems  a  reason  that  is  incontrovertible,  arising 
from  the  nature  of  the  court  and  system  of  our  law.    The 
rule  of  procedure  in  the  latter  is  secundum  legem  et  consue* 
tudinem  ierraa;  that  of  the  former  seciendfim  cequum  et  bo- 
num.     The  principles,  therefore,  on  which  a  decree  may 
be  founded,  are  not  such  as  would  authorize  a  judgment, 
an  J  consequently,  a  decree  cannot  raise  any  presumption 
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of  a  legal  demand.  Nay,  the  very  reason  for  going 
into  equity  is,  that  the  party  is  remediless  at  law.  The 
decree  does  not  alter  the  nature  of  the  claim.  It  still  re- 
niains  a  mere  equity,  and  a  mere  equity  js  not  a  ground 
of  action.  Litt.  sec.  832.  2  Wils.  86.(a)  It  only  shows 
there  was  an  original  equity,  authorizing  a  recurrence  to 
chancery,  in  which  court  the  decree  ought  to  be  enforced. 
But  allowing  the  suit  to  be  maintainable,  it  ought  to  be 
only  for  payment  of  a  specific  sum,  without  any  acts  to  be 
done  by  the  plaintiff.  Otherwise,  where  a  sum  is  ordered 
to  be  paid  to  one  party,  and  he  decree  to  do  certain  things, 
he  may  resort  to  a  court  of  common  law  for  the  money, 
produce  his  decree  without  ever  showing  performance,  and 
ensure  a  recovery.  If,  however,  the  court  should  think 
such  a  suit  as  the  present  may  be  brought,  though  the  de- 
cree contain  acts  to  be  done  by  the  plaintiff,  then  it  is  pre- 
sumed such  acts  ought,  in  the  particular  case,  to  be  deemed 
conditions  precedent,  though  strictly  and  technically  speak-  . 
ing  they  may  be  independent.  This  is  necessary,  because 
the  court  cannot  annex  any  conditions  to  the  decree.  For 
the  equitable  considerations  on  which  it  was  founded,  can- 
not be  exercised  by  a  court  of  law.  The  case  affords  no 
evidence  that  the  plaintiffs  had  performed  the  acts  by  them 
to  be  done. 

Livingston,  J.  I  tritd  the  cause,  and  refused  to  non- 
suit the  plaintiffs  because  there  was  a  decree  ordering  only 
the  payment  of  a  sum  of  money. 

Hopkins.  I  shall  show  that  the  decree  notices  other  pa- 
pers and  proceedings,  ordering  various  acts.  The  interlo- 
cutory order  and  report  contain  reciprocal  acts  to  be  done, 

(a)  JS-eskm-Y,  ChrUtmaa.  In  which  it  was  decided,  that  as  an  equity  of  re- 
demption was  a  legal  nonentity,  it  could  not  be  pleaded  by  way  of  accx)rd 
and  satisfaction  in  debt  on  a  bond.  But  qwxre  how  this  case  will  stand  with 
tlie  decision  in  WdUer$  and  others  t.  Stewart^  1  Gaines'  Gas.  in  Err.  47,  and 
Thorpe  v.  Thorpe^  1  Ld.  Rayn:.  662,  that  a  release  of  an  equity  of  redemp* 
tion  is  a  g^ood  consideration  for  an  tummpsit  at  law. 
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and  the  decree  refers  to  them.  The  manner  in  which  it  is 
drawn  up,  omitting  those  things,  does  not  make  them  the 
less  a  part  of  the  decree,  and  in  enforcing  it  they  ought  to 
be  regarded.  They  should,  then,  have  been  aver- 
red. The  mere  averment  that  the  money  is  *due  [*26] 
and  owing,  is  not  sufficient.  Besides,  the  decree, 
as  it  is  called,  is  not  a  final  one.  It  does  not  appear  U 
was  entered  in  the  book  required  by  law.  It  leaves  the 
matter  again  to  be  litigated.  A  cross  bill  must  be  filed  to 
get  at  the  defendant's  rights.  Therefore,  allowing  an  ac- 
tion to  be  maintainable  on  a  decree,  it  cannot  be  so  on  this, 
which  is  not  final.  This  will  be  more  evident  if  we  con- 
sider there  are  acts  prescribed  to  be  done  by  the  defendant. 
You  cannot  split  the  decree  and  sue  for  a  part ;  go  for  the 
money,  and  not  for  the  acts.  By  this  mode  we  may  be 
sued  for  the  debt  at  law,  and  called  on  for  porformance  in 
chancery.  This  would  be  multiplying  suits  in  contradic- 
tion to  all  rule.  Another  argument  against  the  plaintifEs 
is,  that  the  money  is  due  in  different  rights ;  a  portion  to 
Post,  and  a  portion  to  La  Rue. 

D.  B.  OgdeUy  contra.  It  is  a  universal  principle  that 
debt  can  be  maintained  on  any  judgment  of  a  court  of 
record.  Therefore,  I  shall  establish  that  a  court  of  chan- 
cery is  such  a  court.  Doct.  &  Stud.  19,  in  enumerating  the 
courts  of  record,  mentions  chancery  as  one.  So  8  Bl.  Com. 
24,  defines  a  court'  of  record  to  be  "  a  court  where  the  ju- 
dicial acts  and  proceedings  are  enrolled  in  parchment  for 
a  perpetual  memorial  and  testimony."  If,  from  principle, 
it  can  be  evinced  that  this  action  will  lie,  it  is  not  neces- 
sary to  show  a  precedent.  .  But  even  the  test  required  is 
not  wanting.  In  7  Went.  Plead.  95,  a  declaration  on  a 
decree  in  chancery  will  be  found. 

It  is  declared,  1  Har.  Ch.  Prac.  636,  (428  of  the  8th  edi- 
tion by  Parker,)  that  a  decree  is  of  the  same  force  and  effect 
as  a  judgment.(a)    So  Martin  v.  Martin^  1  Vea  214.     ifo 

(a)  As  to  personal  estate. 


26  CASES  IN  TEE  SUPRE^IE  COUBT. 


Post  k  La  Rue  v.  Keafle. 

son  V.  Williams,  2  Salk.  507.  Allowing  the  court  of  chan« 
cerj  in  England  not  to  be  a  court  of  record,  that  of  New 
Jersey  is.  by  the  express  words  of  the  statute,  referred  to 
in  the  case.  But  whether  it  be  so  or  not,  is  immaterial  to 
the  question.  It  is  settled  that  judgments  in  other  states 
are  no  more  than  foreign  judgments.  See  Hitchcock  Jk  Fitdi 
V.  Aichen^  1  Gaines'  Rep.  460.  By  the  common  law,  no 
court  out  of  England  is  a  court  of  record.  For  in  actions 
on  judgments  in  a  court  of  record,  the  plaintiff  must  de- 
clare proui  paiet  per  recordum  ;  the  trial  is  by  inspection, 
and  the  record  conclusive.  But  in  an  action  founded  on 
a  judgment  of  a  foreign  court,  the  declaration  need  not  be 
in  that  form,  the  cause  is  tried  as  other  issues,  and  the 
judgment  only  prima  facie  evidence  of  the  debt.  The 
difference  between  actions  on  domestic,  and  those  on  for- 
eign judgments,  is  still  more  evident,  when  we  consider 

that  on  the  first,  debt  alone  can  be  maintained  ;  on 
[*27]     the  latter  assumpsit  will  lie.     Then,  as  the  ^present 

is  a  foreign  judgment,  on  which  indebitatus  assump* 
sit  may  be  brought,  and  as  wherever  that  action  can  be 
supported  debt  may  be  restored  to,  this  suit  is  properly  in- 
stituted, not  on  the  judgment  eo  nomine,  but  on  the  debt 
created  by  that  judgment.  For  the  law  implies  a  promise 
by  every  man,  to  satisfy  whatever  the  law  of  the  land 
orders  him  to  pay.  Still  more  so  when  uhe  party  against 
whom  it  is  given,  is  the  very  person  at  whose  suit  it  is 
pronounced.  Whether  the  decree  be  final  or  not,  is  a 
question  for  the  court  in  New  Jersey.  This,  the  chancel- 
lor of  that  state  has  determined,  by  affording  his  signa- 
ture in  conformity  to  the  act  referred  to  in  the  case.  The 
point,  then,  is  settled  by  a  court  of  competent  and  exclusive 
jurisdiction ;  therefore,  not  examinable  here.  By  this  the 
sum  due  is  joint.  It  is  said,  and  truly  said,  by  the  defend- 
ant, that  the  suit  must  be  on  the  final  decree.  By  this  it 
is  made  a  gross  debt,  of  which  the  plaintiffs  are  tenants  in 
common.  The  interlocutory  order  merely  settles  the 
geveral  interests  of  the  joint  proprietor.     If  the  defendant 
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has  a  right  to  demand  certain  acts  from  tbe  plaintiff,  he 
has  a  remedy  for  non-compliance.  Therefore,  as  the  suit 
is  on  the  debt  arising  from  an  implied  promise,  of  which 
the  judgment  is  only  evidence ;  as  by  the  decree  a  joint  de- 
mand is  created,  and  the  defendant  may  have  redress  at  law 
for  non-performance  on  our  side,  the  action  is  well  brought 

Hopkins^  in  reply.  Though  it  be  a  settled  rule  that  debt 
will  lie  on  the  judgment  of  a  court  of  record,  the  position 
is  true  only  with  relation  to  such  courts  as  were  so  when 
the  principle  was  adopted.  We  must,  then,  consider  what 
was  the  nature  of  those  courts,  and  the  proceedings  in 
them.  If  any  should  now  be  erected  into  courts  of  record, 
which  do  not  correspond  with  those  previous  to  the  rule, 
the  principle  will  not  apply.  This  brings  me  back  to  what 
I  set  out  with,  that  a  mere  equity,  the  subject  of  a  decree, 
is  not  a  ground  of  action  at  law.  The  quotation  from 
Har.  Ch.  Prac.  means  no  more  than  that  in  settling  encum- 
brances on  property,  chancery  will  consider  a  decree  as 
giving  a  lien  equal  to  that  of  a  judgment  at  law.  Nor 
does  the  precedent  cited  make  against  my  position.  The 
English  chancery  has  two  courts.  That  of  equity,  and 
the  petty  bag.  The  latter  proceeds  according  to  common 
law,  and  tbe  pleadings  in  Wentworth  might  have  been 
on  a  decree  rendered  there.  The  final  decree,  as  it  is 
termed,  cannot  make  that  a  joint  interest  which  at  law  is 
separate. 

Spencer,  J.  The  counsel  for  the  defendant  has  argued, 
1.  That  this  was  not  a  final  decree,  but  a  mere  in- 
terlocutory order  in  its  nature,  *the  performance  [*28] 
of  which  might  be  compelled  by  process  of  contempt 
there,  but  which  this  court  cannot  perceive  to  be  a  judg- 
ment in  the  cause  :  2.  That  the  agreement  on  which  the 
order  was  made,  was  out  of  the  ordinary  course  of  the 
powers  of  solicitors,  and  no  authority  appearing  for  making 
it ;  as  the  defendant  denied  that  it  was  made  by  his  autho- 


^  CASES  IN  THE  SUPREME  COURT. 


Post  k  La  Roe  y.  Keafie. 


rity  or  permission ;  3.  That  it  now  appears  by  the  docu- 
ments produced,  that  the  sums  declared  for  by  the  plain* 
tifik,  if  due  at  all,  are  not  due  to  them  jointly,  but  that  a 
part  is  decreed  to  one  of  the  plaintiffs,  and  a  part  to  the 
other  separately,  and  for  causes  and  considerations  which 
have  no  connection  with  each  other,  and  for  which,  there- 
fore,  they  cannot  join  ;  4.  That  if,  in  any  case,  this  court 
could  sustain  an  action  upon  a  decree  of  a  court  of  equity, 
.it  could  only  be  on  a  decree  for  a  specific  sum  of  money 
merely,  and  not  upon  a  decree  enjoining  mutual  and  spe- 
cific performances  like  the  present;  or  if  an  action  were 
to  be  sustained  on  a  decree  ordering  mutual  performances 
like  the  present,  then,  to  effect  the  ends  of  justice,  the  court 
must  consider  all  things  which  the  plaintiffs  are  to  perform 
as  conditions  precedent,  and,  of  course,  that  the  4)laintiffs 
must  show  the  performance  of  them  on  the  trial ;  5. 
That  no  action  at  common  law  will  at  all  lie  to  enforce  a 
decree  of  a  court  of  equity. 

The  first  objection  is  unfounded  in  fact.  The  clerk  of 
the  court  of  chancery  has  certified  the  decree  as  signed  by 
the  chancellor,  and  remaining  of  record  in  the  office  of  the 
clerk.  It  purports  to  be  a  final  determination  of  the  cause, 
and  w6  are  to  intend  that  it  has  been  duly  entered  agree- 
ably to  the  regulatioTis  of  the  act. 

As  to  the  second  objection,  it  merits  little  consideration. 
Solicitors  of  the  court  of  chancery,  as  well  as  attorneys  in 
courts  of  law,  are  not  only  responsible  to  their  clients  for 
betraying  their  trusts,  but  they  are  amenable  to  their  re- 
spective courts  in  a  summary  way.  If  this  had  been  an 
action  depending  in  a  court  of  common  law  in  New  Jersey, 
and  the  attorney  had  confessed  a  sum  of  money  due  to  the 
adverse  party,  it  could  never  become  a  matter  of  inquiry 
in  a  suit  on  the  judgment,  whether  the  attorney  had  acted 
by  authority.  If,  in  this  case,  the  defendant's  solicitor  was 
unauthorized  to  enter  into  the  agreement  on  which  the  de- 
cree was  ultimately  founded,  it  was  examinable  only  in  the 
court  having  original  jurisdiction.    It  is  to  be  intended 


NEW  YORK,  MAY,  1806.  28 

Post  ft  La  Rue  t.  Keafie. 

that  the  solicitor  acted  by  the  direction  of  his  client,  and 
for  his  benefit. 

♦With  respect  to  the  third  and  fourth  excep-  [*29] 
tions,  it  does  appear,  by  an  interlocutory  order  in  the 
cause,  that  the  present  defendant  was  decreed  to  pay  seyend 
sums  of  money  to  La  Rue  solely,  and  other  sums  of  money, 
for  costs,  to  Post  and  La  Rue ,'  but  the  final  decree,  which 
is  the  basis  of  this  action,  adjudges  and  decrees  all  the 
moneys  to  be  paid  by  the  present  defendant  to  the  present 
plaintifi's,  without  any  act  to  be  done  on  their  part ;  and 
thus  it  turns  out  to  be  a  decree  for  a  specific  sum  of  money, 
independent  of  any  condition  or  precedent  act  to  be  done 
by  the  present  plaintiflfe.  It  follows,  that  there  were  no  acta 
to  be  averred  or  proved  by  the  plaintiffi,  to  entitle  them  to 
call  on  the  defendant  to  perform  this  decree. 

The  last  objection,  that  no  action  at  common  law  will  at 
all  lie  to  enforce  a  decree  of  a  court  of  equity,  remains  to 
be  considered. 

This  point  has  never  been  judicially  decided ;  or  if  it 
has,  neither  the  counsel  nor  the  court  have  been  able  to 
find  such  decision.  The  silence  of  our  books  on  the  sub- 
ject, is  by  no  means  conclusive  that  an  action  at  common 
law  is  not  sustainable  on  a  decree  for  the  payment  of  a 
specific  sum  of  money,  as  the  present  is.  Principles  esta- 
blished in  analogous  cases  must,*  therefore,  be  resorted  to, 
to  test  the  question.  It  has  been  said  that  a  court  of  chan« 
eery  is  not  a  court  of  record.  This  is  undoubtedly  correct, 
technically  speaking.  But  whether  it  be  or  bo  not  a  court 
of  record,  by  no  means  decides  the  question  that  a  suit 
may  not  be  founded  on  its  final  decree.  In  Walker  v. 
WiUer,  Doug.  6,  Lord  Mansfield  says,  "  the  difficulty  in 
the  case  had  arisen  from  not  fixing  accurately  what  a  court 
of  record  is  m  the  eye  of  the  law  ;  that  description  is  con 
fined  properly  to  certain  courts  in  England,  and  their  judg- 
ments cannot  be  controverted ;  foreign  courts,  and  courts 
in  England,  not  of  record,  have  not  that  privilege."  Yet, 
under  that  limitation,  actions  cai^be  brought  en  the  judg* 
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ments  of  courts  not  of  record  by  the  municipal  laws  of  the 
country  in  which  the  action  is  instituted.  The  case  cited 
establishes  that  where  indebitatus  assumpsit  can  be  main- 
tained, debt  will  lie;  and  that  assumpsit^  as  well  as  debt, 
can  be  maintained  on  a  foreign  judgment:  and  I  agree 
with  Sir  William  Blackstone,  that  it  is  implied  by  the 
fundamental  constitution  of  government,  that  every  person 
is  bound,  and  hath  virtually  agreed  to  pay,  such  particular 
sums  of  money,  as  are  charged  on  him  by  the  sentence,  or 

assessed  by  the  interpretation  of  the  law.  What- 
[*80]     ever,  therefore,  *the  laws  order  any  one  to  pay, 

that  becomes  instantly  a  debt,  which  he  hath  be- 
forehand contracted  to  discharge.  8  Bl.  Com.  160.  Upon 
the  same  principle  an  action  of  debt  can  be  maintained  for 
a  forfeiture  impased  by  by-laws,  and  the  ordinances  of  a 
corporation.  The  same  reason  applies  to  suits  on  penal 
statutes.  In  7  Went.  95,  is  a  precedent  of  a  declaration 
in  debt  in  a  court  of  common  law,  for  a  sum  of  money  de- 
creed by  the  Lord  Chancellor  to  be  due  to  the  plaintiff,  and 
it  is  attributed  to  Mr.  Tidd.  This  is  not  a  high  authority ; 
because  bad  declarations  may  be  drawn  by  eminent  counsel ; 
but  Mr.  Went  worth's  system  is  deservedly  in  high  reputation. 
I  should  incline  not  to  maintain  an  action  at  law  on  a 
decree  of  a  court  of  chancery  of  another  state,  if  by  the 
decree  mutual  acts  were  to  be  performed,  unless  the  party 
suing  averred  and  proved  a  performance  of  all  the  acts  in- 
cumbent on  him  to  perform :  because,  to  sustain  the  suit 
without  requiring  such  averments  and  proof,  would  be  ad- 
ministering justice  in  a  very  partial  manner.  Viewing  the 
decree  in  this  cause  to  be  for  the  payment  of  a  specific  sum 
of  money,  unconnected  with  any  condition,  I  can  see  no 
valid  objection  to  sustaining  the  suit,  and  more  especially 
as,  in  the  state  of  New  Jersey,  it  had  all  the  effect  of  a 
judgment  of  the  supreme  court  there.  In  my  opinion  the 
defendant  can  take  nothing  by  his  motion.  It  may  be  said 
that,  agreeably  to  the  case  of  Hitchcock  and  Fitch  v.  Aicken^ 
decided  in  this  court,  the  defendant  might  have  impeached 
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Ihe  justice  of  this  decree,  in  which  case  this  court  would 
have  to  exercise  a  chancery  jurisdiction.  Suffice  it  to  say 
that  this  objection  does  not  exist  in  the  present  case,  and 
that  in  suits  here,  on  foreign  judgments,  the  same  difficulties 
might  present  themselves,  of  an  examination  into  the  local 
laws  of  a  country,  with  whose  jurisprudence  we  might  be 
unacquainted.  The  case  I  have  last  cited  does  not  war- 
rant the  conclusion,  that  where  parties  have  had  a  trial  in 
the  court  of  a  sister  state  on  the  merits  of  a  cause,  that  in  a 
suit  here,  on  such  judgments,  the  original  ground  of  action 
may  be  gone  into,  and  I  cannot  assent  to  the  position  that 
in  such  eases,  the  justice  of  a  judgment  can  be  impeached. 

Livingston,  J.  The  objections  taken  on  the  trial  were, 
on  the  argument  here,  substantially  reduced  to  the  follow- 
ing: 

1.  That  an  action  of  debt  will  not  lie  on  the  decree  of  a 
court  of  equity,  or,  at  any  rate,  only  in  cases  where  a  spe- 
cified sum  of  money  is  decreed  to  be  paid,  and  nothing 
more  is  ordered  to  be  done  by  either  party. 

*2.  That  this  is  not  a  final  decree,  but  only  an  [*81] 
interlocutory  order;  and, 

8.  That  the  plaintiffs  had  no  joint  cause  of  action. 

The  two  last  objections  will  be  first  disposed  of. 

On  what  pretence  can  this  be  called  an  interlocutory 
order?  It  has  every  property  of  one  that  would  be  deemed 
final  in  our  own  court  of  chancery.  It  directs  how  the 
costs  of  suit  are  to  be  paid,  and  reserves  nothing  for  further 
decision.  It  is  also  signed  by  the  chancellor,  and,  as  it  is 
but  decent  to  presume  he  understood  his  duty,  we  must  con- 
clude it  is  signed,  as  directed  by  the  laws  of  his  state,  after 
having  been  properly  entered  in  a  book  by  the  clerk  for 
that  purpose. 

As  little  weight  is  there  in  the  objection  which  is  made 
to  the  right  of  the  plaintiffs  joining  in  this  action.  How 
the  sum  decreed  to  be  paid  is  to  be  divided,  is  a  matter 
between  themselves,  but  that  they  have  a  right  to  join  in 
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its  recovery  will  be  evident  from  a  moment's  attention  tc 
the  decree.  It  directs  the  complainant,  who  is  defendant 
here,  to  pay  both  of  the  defendants.  Post  and  La  Rue,  who 
are  the  present  plaintiflFs,  the  several  sums  for  which  they 
now  sue.  Nor  doed  it  appear,  from  the  final  decree,  that 
this  is  due  to  them  in  distinct  rights,  or  in  different  propor- 
tions ;  and  if  that  may  be  inferred  from  any  previous  pro- 
ceeding in  the  cause,  we  are  not  bound  to  look  into  it. 
The  chancellor  undoubtedly  had  a  right  to  decree  the  mo- 
ney to  be  paid  to  them  jointly^  and  having  done  so,  they 
could  have  no  other  than  a  joint  execution,  nor  could  thdy 
have  brought  separate  suits  for  it.  The  form  of  action, 
therefore,  is  not  only  right,  but  it  is  the  only  one  which 
could  have  been  adopted. [1] 

But  if  both  these  difficulties  are  surmounted,  debt,  it  is 
said,  will  not  lie  on  the  decree  of  a  court  of  equity.  In 
examining  this  point,  I  shall  take  it  for  granted,  as  is  truly 
the  case,  that  this  decree  is  for  the  payment  of  money  only. 
A  mere  equity,  it  is  alleged,  is  no  ground  of  relief  at  com- 
mon law,  and  that  the  objects  of  equitable  and  legal  juris- 
diction, being  so  very  diflFerent,  it  is  impossible  the  former 
can  be  enforced  by  the  tribunals  of  the  latter.  This  may 
be  correct  in  the  first  instance;  but,  after  the  original 
ground  of  complaint  has  been  litigated  and  determined  in 
chancery,  why  should  not  its  decree,  or  judgment,  if  for 
the  payment  of  money,  be  the  ground  of  an  action  at  law, 
as  well  as  the  judgment  of  any  other  court?     That  wo 

have  no  precedent  of  this  kind  is  easily  accounted 
[*82]     for.     Decrees  in  equity  *are  more  generally  for  the 

performance  of  certain  acts,  to  which  common  law 
courts  cannot  compel  obedience,  and  therefore  the  success- 
ful party  can,  in  such  cases,  obtain  execution  only  out  of 
the  same  court. [2]     Eveu  actions  on  foreign  judgments 

[1]  Of  the  partieR  to  the  action,  thora  who  are  united  in  intereflt,  must  be 
Joined  as  plaintiffs  or  defendants.    Code,  s.  99. 

[2]  The  distinctions  between  actions  at  law  and  suits  in  equity,  and  tbo 
fpnns  of  all  sash  actions  and  suits  heretofore  existing,  are  abolished,    dodt 


NEW  TORK,  MAT,  1805.  82 

Post  ft  La  Rao  v.  Neafle. 

are  not  very  common;  because  executions  are  generally 
issued  out  of  the  courts  in  which  they  are  rendered  against 
the  property  or  person  of  the  party,  or  proceedings  arc  had 
against  the  bail.  No  case  can  be  produced  in  which  it  has 
been  decided,  that  a  court  of  law  will  not  sustain  a  suit  of 
this  kind.  That  these  courts  have  been  unwilling  to  lend 
their  aid  to  enforce  the  performance  of  decrees  in  equity, 
may  be  conceded ;  but  such  jealous  conduct  neither  proves 
their  want  of  right  or  power,  nor  is  it  deserving  of  imita- 
tiop.  And  yet,  with  all  this  hostility,  for  it  deserves  no 
better  name,  towards  a  domestic  tribunal,  the  British  courts 
received  as  binding  and  conclusive  the  sentences  of  foreign 
admiralties,  the  judges  whereof  were  governed  by  no  settled 
or  known  rules,  but  b^  instructions  of  their  respective 
sovereigns,  which  fluctuated  acccording  to  the  exigencies 
of  the  times,  or  the  temper  and  views  of  those  in  power. 
They  regarded  these  sentences  as  not  only  binding  the 
property  and  securing  the  vendee,  which  was  right,  but  as 
deciding,  in  the  last  resort,  questions  arising  between  third 
parties,  who  were  no  parties  to  the  suit,  and  whether  the 
same  had  been  litigated  or  not  in  the  admiralty.  If  this  bo 
law  in  Great  Britain,  as  it  certainly  is,  her  courts  of  com- 
mon law  would  hardly  say,  without  being  very  incx:)nsis- 
tent,  if  the  question  were  fairly  to  arise,  that  they  would 
not  regard,  at  least  as  prima  facte  evidence  of  a  debt,  a  de- 
cree of  the  lord  chancellor  for  the  payment  of  money,  when 
both  parties  had  been  heard  before  him,  and  no  complaint 
was  made  of  his  decision.  Lord  Kaims,  in  his  Principles 
of  Equity,  in  speaking  of  suits  which  may  be  sustained  on 
foreign  decrees,  makes  no  distinction  between  chancery 
and  common  law  judgments,  nor  is  any  distinction  to  be 
found   in   the  constitution  of  the  United   States.    Debt 

of  Procedare,  a.  62.  Although  the  Code  has  aboli^ed  the  diatiootion  be- 
tween legal  and  equitable  remediea,  it  has  not  changed  the  inherent  diiler* 
€Dce  between  legal  and  equitable  relieC  Fritz  y,  Hepburn  and  oUurs^  5  How. 
188 ;  2fcM<uter  and  others  v.  BooOi,  <&  How.  427 ;  ffiU  v..  McCatihy,  3  Code 
Rep.  49. 
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usually  lies  for  a  sum  due  by  certain  and  express  agree- 
ment, where  the  quantum  is  fixed  and  specific,  and  docs 
not  depend  upon  subsequent  liquidation,  8  Bl.  Com.  154, 
158.  Now  as  every  man  is  bound  to  pay  whatever  is  as- 
sessed on  him  by  the  interpretation  or  sentence  of  law,  such 
sum  when  ordered  to  be  paid,  instantly  becomes  a  debt, 
and  the  party  has  a  right  to  institute  a  second  action  to 
recover  it.  lb.,  159.  If  even  an  amercement  in  a  court 
leet  or  court  baron,  which  are  among  the  lowest  order  of 

courts,  create  a  debt  for  which  this  action  will  lie, 
[*88]     *it  would  be  extraordinary  indeed,  if  the  sentence 

of  the  highest  court  in  a  state  did  not  raise  an  equal 
obligation,  or  sanction  a  remedy  of  the  same  kind.  An 
obligee  who  has  lost  his  bond  may  be  driven  into  chancery 
to  establish  his  demand,  but  when  that  court  has  decreed 
the  obligor  to  pay  the  amount  due,  why  should  the  com- 
plainant be  put  to  the  trouble  of  going  a  second  time 
through  a  court  of  equity,  in  another  state,  to  recover  it  ? 
What  is  he  to  do  if,  as  may  well  happen,  there  be  no  court 
of  that  kind  in  the  state  where  his  debtor  may  happen  to 
be,  or  why  should  not  a  court  of  law  pay  as  much  respect 
to  such  a  decision,  which  has  liquidated  and  adjusted  the 
demand,  as  to  the  judgment  of  any  other  court,  without 
regard  to  the  intermediate  modes  of  proceeding.  The  one 
as  well  as  the  other  furnishes  abundant  and  equal  evidence 
that  the  sum  demanded  is  due,  and  ascertained,  which  is  all 
that  we  want  to  know.  I  doubt  whether  it  was  ever  before 
heard,  that  the  foreign  tribunal,  which  is  applied  to  for  re- 
dress,  must  inquire  into  the  nature  of  the  jurisdiction,  or 
the  manner  of  proceeding,  of  the  court  whose  judgment  it 
is  thus  called  on  to  support  [1]     Shall  we  refuse  to  sustain 

[1]  Debt  lies  on  a  Judgpnent  fairly  and  regularly  obtained  in  another  state, 
before  a  court  having  jurisdiction  of  the  subject,  and  of  the  person  of  the  do- 
fendant ;  such  a  judgment,  since  the  decision  of  the  Supreme  Court  of  the 
Uniuxl  States,  in  MiUa  v.  Duryee^  (7  Cranch  Rep.  481,)  being  regarded  not  as 
prima  facie  evidence  merely,  but  conclusive  evidence  of  a  debt  of  record  ; 
Andreufa  y.  M<mtgameryj  (19  J.  B.  162 ;)  and  the  proper  plea  in  such  action 
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an  action  on  a  French  judgment,  because  the  modes  of 
proceeding  in  France  conform  to  the  civil  law ;  or  of  a 
courtin  Holland,  because  its  judicial  forms  may  vary  from 
our  own  ?    If  the  sum  be  adjusted  by  a  court  of  competent 
jurisdiction,  and  before  which  both  the  parties  have  been 
heard,  it  is  sufficient     Beyond  this  our  inquiries  ought  not 
to  extend.     I  lay  no  stress  on  the  statute  of  New  Jersey, 
which  renders  a  decree  in  chancery  of  equal  effect  with  a 
judgment  of  its  supreme  court ;  because,  for  the  purpose 
of'this  action,  we  are  not  bound  to  take  notice  of  the  man- 
ner of  proceeding  in  a  foreign  court  of  equity,  even  admit- 
ting, which  we  do  not  know  judicially,  that  they  are  the 
same  as  with  us ;  it  is  enough  that  it  has  settled  what  is 
due  from  the  one  to  the  other  of  the  parties  litigant.     But 
if  I  had  the  smallest  doubt  of  the  propriety  of  this  suit,  this 
statute  would  remove  it;  for  if  it  mean  any  thing,  it  must 
be,  that  in  future,  there  shall  be  no  difference  in  any  re- 
spect between  a  common  law  judgment  and  a  decree  in 
equity.    The  diflSculty  which  may  occur,  if  it  should  be 
necessary  on  a  trial  to  open  a  decree,  with  me  creates  no 
embarrassment    Why  anticipate  that  a  defendant  will  in 
any  case  be  able  to  satisfy  us  that  a  foreign  sentence  or 
judgment  ought  to  be  opened  ?    Notwithstanding  our  de- 
cision, in  Hitchcock  and  Fitch  v.  AicJcen^    it   will 
hardly  be  considered  as  a  matter  of  course  *to  go     [*84] 
into  an  examination  of  the  original  ground  of  con- 
troversy.    "When  a  decree  is  opened  on  the  principles  of 
this  case,  it  will  bo  time  enough  to  determine  whether  the 
party  can  proceed  at  law,  or  shall  be  non-suited.    *  This  is 
a  case  afler  verdict,  and  no  attempt  being  made,  at  the 
trial,  to  impeach  the  verity  or  justice  of  the  decree,  why 
shall  we  now  presume,  and  that  without  any  suggesti<in  on 

of  debt  SAmdtui  record.  lb.,  contra.  Hitchcock  v.  f^teh^  1  Coines  R.  461 ; 
BMeU  V.  Oowdrey,  5  J.  R.  132 ;  Tayhr  v.  Bryden,  8  J.  R.  173 ;  and  Paw- 
VnQS  y.  BircPa  Exra.,  13  J.  R.  192,  which,  so  far  as  they  contradict  the  prin- 
ciple of  the  case  of  MUls  ▼.  Duryee^  are  overruled.  See,  also,  Borden  y  lUe^ 
li  J.  R.  121 ;  Shcmway  ▼.  SUUman,  6  Wend.  447. 
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the   defendant's  part,  that  it  was  in  his  power  to  have 
done  it  ? 

It  will  be  expected  that  we  take  notice  of  another  ob- 
jection, which  is,  that  something  else  besides  the  payment 
of  money  is  contained  in  the  decree.  Were  that  the  case, 
it  would  only  give  rise  to  a  question,  how  far  the  plaintiffs 
should  aver  performance  of  the  matters  directed  to  be  done 
by  them  ?  For,  with  such  averment  the  action  might  still 
be  sustained.  But  it  so  happens,  that  the  final  decree,  on 
which  this  action  is  brought,  does  not  order  a  single  thing 
to  be  done,  except  the  payment  of  the  two  sums  of  money 
which  constitute  this  debt  The  chancellor,  therefore, 
must  have  been  satisfied  that  everything  he  had  previously 
directed  the  present  plaintiffs  to  do,  was  performed.  But, 
if  v/e  look  into  the  antecedent  interlocutory  orders,  which 
very  unnecessarily  make  part  of  the  case,  and  with  which' 
we  have  no  business,  (for  we  are  not  sitting  hero  as  a  court 
of  appeal  or  review,)  we  shall  find  that  all  the  matters  of 
any  consequence  there  directed  to  be  performed,  are  en- 
joined on  the  complainant  himself,  \yho  is  the  defendant 
here.  He  is  to  pay  the  costs  of  a  suit  by  Post  in  the  com- 
mon pleas  of  Bergen.  Also  the  costs  of  an  ejectment 
brought  by  La  Rue  against  Post,  together  with  the  fees 
paid  by  Post  and  La  Rue,  to  their  solicitor  and  counsel. 
His  wife  is  also  to  execute  and  acknowledge  a  deed  given 
by  him  to  Post ;  La  Rue  and  his  wife  are  then  ordered  (the 
performance  of  which  is  of  no  consequence  to  Neafie)  to 
execute  a  certain  deed  to  Post.  From  this  view  of  the 
interlocutory  order  it  is  evident,  that  as  the  non-perform- 
ance of  any  one  of  these  things  must  either  proceed  from 
his  own  neglect,  or  be  no  detriment  to  the  defendant^  it 
would  be  idle  to  insist  on  an  averment  that  they  were  per- 
formed, or  to  consider  these  directions  as  a  bar  to  the  pre- 
8ent  suit 

My  opinion,  therefore,  is,  that  the  postea  be  delivered  to 
the  plaintiff,  and  that  the  defendant  take  nothing  by  hiii 
motion. 
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Tompkins,  J.  I  concur  in  the  antecedent  opinions,  and 
peculiarly  so  in  the  present  case,  as  I  consider  this,  so  far 
as  it  regards  the  plaintiffs,  a  decree  for  the  payment  of 
money  only, 

*Kent,  Ch.  J.  The  judgment  of  the  court  is  ac-  [*85] 
cording  to  the  opinions  delivered,  but  I  dissent 
from  them.  In  the  examination,  however,  of  this  case,  I 
shall  confine  myself  to  a  single  objection  made  to  this  suit ; 
which  is,  that  an  action  of  debt  at  law  will  not  lie  to  en- 
force a  decree  in  chancery.  This  objection  appears  to  me 
to  be  insurmountable  and  decisive.  It  will  readily  be  ad- 
mitted that  there  are  various  kinds  of  decrees  in  chancery, 
which  cannot  be  the  ground  of  a  suit  at  law.  Such,  for  in- 
stance, as  decrees  for  specific  performance,  or  those  which 
contain  multifarious  matter,  or  involve  facts  and  conditions 
to  be. performed  by  each  party.  But  the  present  case  is 
aupposed  to  be  free  from  any  such  difficulty,  as  it  appears 
to  be  a  final  decree  for  the  payment  of  a  sum  of  money, 
without  any  condition  or  qualification  annexed.  The  pre- 
sent objection,  however,  does  not  depend  upon  the  nature 
of  the  decree  in  the  given  case,  but  it  rests  on  an  established 
rule,  that  a  court  of  law  will  not  recognise  a  decree  in 
cbaooery  as  the  ground  of  a  suit,  or  of  a  plea.  No  instance 
lias  been  shown  of  such  an  action,  and  the  universal  silence 
IB  the  books  affords  a  strong  presumption  that,  the  action 
will  not  lie.  Litt,  sec.  108.  But  there  is  stronger  evidence 
.of  the  law  than  that  which  results  from  the  want  of  a  pre- 
cedent It  is  the  settled  doctrine  that  a  decree  in  chancery 
is  equaJ  to  a  judgment  at  law,  and  executors  and  adminis- 
trators, are  bound  equally  to  regard  it  in  the  distribution 
of  assets,  yet  it  is  very  clear  that  they  cannot  plead  it,  or 
give  it  in  evidence,  in  a  suit  of  law.  Jones  v.  Bradshaw, 
cited  in  Cas.  temp.  Talb.,  223,  224.  Why  this  is  so,  says 
Lord  Talbot,  I  do  not  say ;  but  it  is  certain  that  so  it  has 
been  uniformly  held,  and  the  consequence  is,  really,  that 
the  decrees  of  the  court  of  chancery  are  considered  as  no- 
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thing :  but  the  opinion  of  that  court,  as  he  continues  to  o1> 
serve,  has  been  diflferent ;  and  chancery  will,  by  injunction, 
or  otherwise,  uphold  and  give  efficacy  to  its  decrees,  as 
being  of  equal  obligation  with  judgments  at  law.  8  P. 
Wms.  400,  n.  F.  Morris  v.  The  Bank  of  England^  Caa 
temp.  Talb.  218 ;  4  Bro.  Pai-1.  Cas.  287. 

The  steady  resistance  which  the  court  of  chancery  met 
with  from  the  courts  of  law  during  the  growth  and  pro- 
gressive enlargement  of  its  jurisdiction  is  probably  one 
cause  of  the  rule  which  is  here  mentioned.  The  Earl  of 
Nottingham  in  the  case  of  Cobixm  v.  Gardner^  2  Ch.  Cas. 
48,  complained  that  the  judges  of  the  common  law  were 
severe,  and  unwilling  to  support  or  assist  the  procedings 
of  chancery :  and  he  refers  to  some  of  their  ^*' desperate" 

resolutions,  of  which  many  may  be  found  in  the 
[*86]     reigns  of  Elizabeth  *and  James.    Brograve  v.  Watts^ 

Cro.  Eliz.  651,  and  others.  If  a  decree  cannot  be 
pleaded  to  a  suit  at  law,  it  follows  that  it  will  not  support 
such  a  suit ;  fur  it  would  be  an  act  of  inconsistency  in  the 
courts  to  take  cognizance  of  it  in  the  one  case  and  not  in 
the  other.  A  court  of  chancery,  on  its  equity  side,  is  not, 
strictly  speaking,  a  court  of  record,  4  Inst  c.  8.  Its  ju- 
risdiction and  proceedings  were  originally  considered  as 
being  confined  to  cases  resting  entirely  in  equity  and  good 
conscience,  and  where  the  party  was  without  remedy  at 
law.  Its  decrees  were  considered  as  operating  only  in  per- 
sonam^ and  that  they  did  not  bind  the  lands  or  chattels. 
Until  very  recently,  this  was  with  us  the  regular  and  direct 
operation  of  the  decree,  notwithstanding  the  remedy  by 
sequestration  had  been  so  long  established,  and  the  lands 
were  affected  only  by  proceeding  to  sequestration,  as  for  a 
contempt    Bligh  v.  Darnley,  2  P.  Wms.  621. 

The  reason  why  the  courts  of  law  would  not  take  cog- 
nizance of  decrees  is,  therefore,  to  be  deduced  from  the 
history  and  peculiar  jurisdiction  of  the  court  of  chancery ; 
and  although  the  reason  of  the  rule  may  not  now  be  ap- 
plicable to  some  of  its  decrees,  yet  we  are  not  at  liberty  at 
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this  day  to  set  aside  the  rule.  We  are  bound  to  declare 
the  law  as  it  has  been  handed  to  us,  and  the  symmetry  of 
our  system  of  jurisprudencje  will  be  best  preserved  by  ro 
sisting  innovation.  The  plaintifiEs  are  not  without  remedy 
in  the  present  case,  since  our  court  of  chancery  is  the  pro 
per  tribunal  for  them  to  resort  to ;  and  for  this  we  have  an 
authority  in  MorgarCs  Guse,  in  the  time  of  Lord  Ilardwicke, 
1  Atk.  408.  In  that  case  a  Welsh  court  of  equity  had  de 
creed  payment  of  a  legacy,  and  the  defendant,  to  avoid  ex- 
ecution of  that  decree,  fifed  into  England.  A  bill  was  filed 
before  Lord  Hardwicke,  stating  the  proceedings  and  decree 
in  Wales,  and  the  fiight  of  the  defendant,  and  the  chancel- 
lor sustained  the  bill  afi;er  demurrer,  holding  that  an  origi 
nal  independent  decree  might  be  had  in  that  court  for  the 
legacy. 

But  if  a  suit  at  law  will  not  lie  upon  a  decree  of  our  own 
court  of  chancery,  the  objection  applies  with  much  greater 
force  to  the  decree  in  the  present  case.  For,  after  the  de- 
cision in  Hitchcock  and  Fitch  v.  Aicken^  1  Caines'  Rep.  460, 
November  term,  1808,  we  are  not  to  consider  a  decree  in 
New  Jersey  as  of  absolute  obligation,  but  only  prinvi  facie 
evidence  of  such  an  equitable  demand,  which  presumption 
the  defendant  may  be  permitted  to  rebut,  and  on  certain 
grounds  to  open  the  merits  of  the  controversy.  To 
sustain  a  suit  on  such  a  *decree  may,  therefore,  in-  [*37J 
volve  this  court  in  the  discussion  of  a  wide  field  of 
equitable  jurisdiction,  and  in  the  exercise  of  which  its 
po\iers  might  be  found  to  bo  wholly  inadequate.  This 
difficulty  would  of  itself  be  sufficient  to  bar  the  present  ac- 
tioik :  for  it  would  not  be  fit  and  proper  that  this  court 
should  assume  cognizance  of  a  cause,  if  it  be  not  competent 
to  meet  the  questions  that  may  arise  upon  the  merits,  and 
afford  the  requisite  relief. 

But  it  is  said,  that  by  an  act  of  the  legislature  of  New 
Jersey,  a  decree  in  chancery  has  the  force,  operation,  and 
effect,  of  a  judgment  at  law,  and  is  to  be  enforced  by  se- 
questration, Ji.  fa.  and  co.  sa.    This  fact,  however,  cannot 
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make  any  alteration  in  the  case,  and  that  for  several  rea- 
sons. It  does  not  obviate  the  difficulty  arising  from  the 
last  objection  I  have  taken  ;  for  foreign  judgments  and  de- 
crees are  equally  examinable  here.  Nor  did  the  act  pro- 
bably intend  anything  more  than  to  make  decrees  a*  lien 
upon  the  property,  in  like  manner  and  efle«t  as  judgments. 
It  did  "not  mean  to  confound  the  jurisdiction  of  courts  of 
law  and  equity,  nor  interfere  with  the  rules  by  which  they 
were  respectively  governed.  But  whatever  might  be  its 
intention  and  effect  there,  that  statute  has  no  operation 
upon  the  established  principles  of  our  own  jurisprudence.(a) 
For  these  reasons  I  am  of  opinion  that  the  present  ac- 
tion is  not  maintainable. 

Thompson,  J.  I  concur  in  the  last  opinion,  on  the 
ground  of  our  decision  in  Hitchcock  and  Fifcli  v.  Aicktii. 
"Were  it  not  for  the  principles  of  that  case  I  should  be 
rather  inclined  to  think  an  action  would  lie  on  a  decree, 
where  nothing  but  a  simple  debt  was  to  be  paid.  But  as 
the  determination  cited,  places  the  judgments  in  sister  states 
on  the  same  footing  as  foreign  judgments,  it  would  allow 
of  opening  the  decree  and  showing  the  consideration  on 
which  it  was  pronounced.  This  might  lead  us  to  equita- 
ble discussions ;  for,  if  the  decree  is  to  be  opened  at  all, 
I  know  not  where  we  are  to  stop.  There  is  no  point  or 
rule  to  direct  or  govern.  A  court  of  law,  therefore,  might 
not  be  competent  to  give  the  due  relief.  For  this  reason, 
I  think  the  defendant  ought  to  take  the  effect  of  his  mo- 
tion. [1] 

Judgment  for  the  plaintiff. 

(a)  la  the  Circuit  Court  of  the  United  States,  for  the  district  of  Connecticut, 
an  action  was  brought  on  a  decree  of  the  equity  side  of  the  superior  court  oi 
that  state,  for  the  payment  of  money.  On  demurrer  to  the  declaration,  Chase, 
J.,  ruled  that  an  action  at  law  would  not  lie  upon  the  decree.  Stover  v. 
HirMty.  But  Lord  EUenborough  has  decided,  that  on  a  decree  of  a  foroign 
court  of  chancery,  dh^cting  the  payment  of  a  sum  certain,  asswnpau  might 
be  maintained ;  aJtUer^  when  the  amoimt  ia  not  ascertaiued.  Sadler  v.  Rob' 
iMff,  1  Camp.  263. 

[1]  A  suit  cannot  be  maintained  here  on  a  judgment  obtained  in  a  justice*! 
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*Thk    Ship   Nancy,    Mubkay,    owner,    against    [*88] 

FiTZPATRICK. 

The  ma  jot's  court  of  Uie  oity  of  New  York  is  a  court  of  general  jurisdiction, 
.  and  tberefoic  it  is  not  requisite  to  allege  that  the  cause  of  action  arose 
within  the  limits  of  the  city  and  county  of  New  York.  A  misrecital  of  the 
title  of  a  statute  in  a  part  which  does  not  alter  the  sense,  when  its  date  is 
truly  sot  forth,  cannot  be  shown  as  error,  or,  after  verdict,  alleged  in  ar- 
rest of  Judgment  If)  under  the  law  authorizing  the  arrest  of  sliips,  the 
residQnce  of  the  owner  bQ  put  in  issue,  and  found  against  him,  it  cannot  be 
urged  for  error  that  the  declaration  did  not  aver  the  owner  to  be  a  non- 
resident. Under  the  same  act  a  plaintiff  may  recover  beyond  the  amount 
of  his  bills  annexed  to  his  declaration,  if  the  sum  be  within  the  damages 
kud,  aad  costs  may  also  be  recovered.  The  judgment  against  a  vessel 
.  proceeded  against  under  the  above  law,  is,  "  that  she  remain  liable,*'  Ac., 
and  whether  she  is  to  be  sold  or  not,  is  for  the  court  below.  A  person 
claiming  to  bo  the  owner,  may  come  in  and  plead  in  an  attachment  against 
his  vessel,  without  entering  an  appearance,  or  filing  bail ;  and  a  verdict;  on 
an  issue  to  his  plea,  and  judgment  thereon  is  good. 

In  Error  from  the  mayor's  court,  on  an  attachment  by 
the  now  defendant  against  the  ship  Nancy,  under  th^ 
act  of  the  10th  of  August,  1798,  "  authorizing  the  arrest 
of  ships  or  veasels,  for  debts  contracted  by  the  master, 
owner,  or  consignee,  for  and  on  account  of  such  ships  or 
vessels,  in  this  state." 

court  in  a  sistor  state,  unless  the  statute  organizing  such  court,  bo  shown ; 
if,  on  the  statute  being  proved,  it  appear  that  the  subject  matter  of  the  suit 
was  within  the  jurisdiction  of  the  court,  and  that  the  proceedings  were  had 
in  conformity  to  the  statute,  ttie  judgment  will  be  entitled  to  full  faith  and 
credit     Thomas  v.  Boldnaon,  3  Wend.  267. 

No  aoiion  lies  upon  a  judgment  obtained  in  another  state  against  a  person 
rcddent  in  this  state,  in  an  action  commenced  by  the  service  on  the  defend- 
ant, while  in  this  state,  a  rule  to  show  cause ;  such  service  being  void  as  well 
on  general  principles  as  by  the  statute,  (sess.  22,  c.  3,)  although  the  rule  to 
■how  cause  wr»s  in  the  nature  of  a  scire  facias  to  charge  the  defendant  de  bth 
nispropriis,  grounded  on  a  judgment  obtained  against  him,  m  a  representa- 
tive capacity.  Fenton  v.  Oarlich,  8  J.  R.  194.  An  action  cannot  be  sus- 
tained on  a  judgment  in  Another  state,  recovered  in  an  action  commenced  by 
an  attachment  of  goods  without  any  personal  summons  or  actual  notice  tc 
Iho  defendant    KiJbum  v.  Woodworih^  5  J.  R.  37.    And  the  principle  is  the 
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The  declaration  contained  two  counts  against  the  vessel 
in  actual  custody  of  the  sheriff  of  the  city  and  county  of 
New  York,  alleging  in  the  first,  the  work  and  materiala 
furnished  to  amount  to  96  dollars  and  86  cents,  and  in  the 
second  to  9,  dollars  and  48  cents,  and  in  both,  that  they 
were  so  afforded  at  the  request  of  her  captain,  who  promised 
to  pay  what  they  were  reasonably  worth,  with  the  common 
averment,  and  notice,  &c,  annexing  bills  which  contained 
an  account  of  the  demand.  To  this  Murray  came  in  and 
pleaded,  1.  The  general  issue  as  to  the  promises ;  2dly. 
That  the  ship  was  not  owned  by  a  non-resident,  but  by 
himself.  On  these  pleas  separate  issues  were  taken,  and  a 
verdict  being  found  for  the  plaintiff  on  each,  assessing  the 
damages  with  interest,  and  giving  costs,  judgment  was  en- 
tered "  that  the  said  ship  or  vessel  called  the  Nancy,  re- 
main liable  to  the  said  John  Fitzpatrick,  for  his  damages, 
&c.,  and  also  for  forty-five  dollars  and  eighty  seven  cents, 
being  &c.,  which  damages  in  the  whole,"  &c.  The  plain- 
tiff now  assigned  for  error,  1st.  That  the  verdicts  against 
the  ship  were  rendered  upon  issues  taken  to  the  pleas  of 
John  Murray,  who  was  no  party  to  the  record,  neither  ap- 
pearance nor  bail  having  been  entered  or  filed  for  him  ;  2d. 
That  by  the  common  law  and  custom  of  this  state,  no  such 
action  could  be  maintained ;  8d.  That  the  declaration  did 
not  show  the  materials,  &c.,  to  have  l)een  furnished  with- 
in the  jurisdiction  of  the  mayor's  court ;  4th.  That  the  act 
was  misrecited  in  using  the  plural  number  "  masters,  own- 
ers and  consignees,"  instead  of  the  singular;  there  being 
no  such  act  as  that  set  forth  ;  6th.  That  the  declaration  did 
not  aver  the  ship,  at  the  time  when  the  materials,  &c.,  were 


where  the  defendant  is  sued  here,  as  bail  in  an  action  commenced  in 
another  state,  Bobertaon  v.  Executors  of  Ward,  8  J.  R.  86 ;  Pawling  v,  BirtTs 
Saecutora,  13  J.  R.  192 ;  Andrews  y.  Montgomery,  19  J.  R.  162. 

No  action  can  be  brought  upon  a  judgment  rendered  in  anj  court  of  thif 
state,  except  a  court  of  a  justice  of  the  peace,  between  the  same  partiei 
without  leave  of  the  court,  for  good  cai^*^  ^own.  on  notice  to  the  advent 
party.    Code,  s.  G4. 
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aflTorded,  was  owned  by  a  non-resident ;  6th.  That  the  jury 
had  assessed  damages  beyond  the  amount  of  the  account 
annexed  to  the  declaration  ;  7th.  That  the  judgment  was 
futile  and  nugatory,  on  which  no  execution  could  issue, 
and  gave  the  plaintiff  below  no  other  remedy  than  he  had 
before ;  8th.  That  costs  were  given  against  the  vessel  for 
which  she  was  not  liable. 

*HopkinSj  for  the  plaintiff  in  error.  It  is  in  vain  [*89] 
to  attempt  to  support  a  judgment,  which  is  in  itself 
incongruous  and  utterly  senseless.  The  act  cannot  be 
carried  into  execution  by  any  mode  of  proceedings  in  ex- 
istence ;  at  least  not  by  such  as  are  now  before  the  court. 
On  the  point  of  costs  it  is  silent,  none,  therefore  can  be  re- 
covered. For  the  statute  giving  costs,  gives  them  only 
where  damages  were  recoverable  before.  Wilkinson  v. 
Abbott,  Cowp.  367.  The  third  error  is,  it  is  conceived,  fatal. 
In  all  suits  in  inferior  courts,  the  cause  of  action  ought  to 
be  shown  to  arise  within  its  jurisdiction.  Trevor  v.  WaU, 
1  D.  &  E.  151. 

Spencer,  J.  That  is  in  cases  where  the  court  has  a 
limited  jurisdiction  as  to  territory. 

Hopkins,  If,  however,  this  be  otherwise,  there  is  no 
such  statute  as  that  stated.  It  may  not  perhaps  be  neces- 
sary  to  recite  a  public  act,  but  when  attempted,  it  must  be 
faithfully  done.  MiUs  v.  WWcins,  8  Salk.  881.  Vandgr 
Plunken  v.  Oriffin,  Cro.  Eliz.  286 ;  1  Com.  Dig.  tit.  Action 
on  Statute^  1.  These  authorities  may  be  thought  appli- 
cable to  proceedings  on  indictments,  and  other  criminal 
matters ;  but  the  same  principle  is  found  in  actions  on  as- 
sumpsit Mann  v.  Chreen^  Cowp.  474.  The  non-residence 
of  the  owner  ought  to  have  been  averred,  as  it  is  of  the 
essence  of  the  action.  The  law  makes  this  the  gist  of  the 
suit,  and  it  is  upon  this  only  that  the  statute  can  be  en- 
forced.    Com  Dig.  tit.  Pleader,  c  76.     The  amount  of  the 
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damages  ought  to  be  confined  to  that  stated  by  the  bills.  It 
is  for  this  purpose  that  the  act  requires  the  accounts  pro- 
ceeded for  to  be  annexed  to  the  declaration.  This  was 
meant  to  control  the  damages  laid ;  there  is  manifest  error, 
therefore,  in  giving  more  than  are  claimed.  If  it  has  been 
intended  to  cover,  by  the  excess,  the  interest  due,  it  is  still 
within  the  reason  advanced.  The  bills  do  not  demand  it, 
and  the  present  case  is,  by  the  statute,  made  essentially  to 
differ  from  those  in  which  the  damages  laid  are  considered 
as  the  sum  claimed.  It  may  be  urged  that  the  verdict  has 
cured  some  of  the  faults,  and,  therefore,  they  cannot  now 
be  relied  on  for  error.  The  rule  is  this,  when  the  right  or 
title  is  set  forth  defectively,  a  verdict  will  c\ire  it;  but 
when  a  defective  right  or  title  is  stated,  no  verdict  will 
cure  it  That  is,  a  verdict  will  cure  form,  but  not  sub* 
stance.  Rushton  v.  Aspinall^  Doug.  679.  Time  and  place 
may  thus  be  aided,  but  not  matter.  BuWs  Case^  Co.  Lit' 
808,  b.  7  Sep.  25,  a.  As,  therefore,  the  non-residence  is  no» 
averred,  and  the  jurisdiction  not  shown,  the  judgment  must 
be  reversed. 

JtadcUffj  contra.  The  proceedings  in  this  case  are  under 
a  special  act,  creating  a  mode  contrary  to  the  com- 
[*40]  mon  law,  and  *adopting  a  remedy  in  the  nature  of 
admiralty  jurisdiction.  They  are,  therefore,  to  be 
construed  with  the  same  liberality  as  that  court  is  accus- 
tomed to  use.  The  words  of  the. statute  are  to  the  same 
effect.  In  the  Sd  section,  the  principle  of  that  form  is 
adopted.  All  persons  having .  demands,  are  authorized  to 
jpin  in  one  declaration,  the  form  of  which  is  prescribed. 
They  are  to  "briefly  set  forth  their  demands,  allege  the 
work  to  be  done  at  the  request  of  the  owner,  master  or 
consignee,  as  the  case  really  is^  averring  demand  and  re- 
fusal, and  annexing  the  accounts."  The  act  excludes  the 
necessity  of  stating  either  non-residence,  or  that  the  cause 
of  action  arose  within  the  jurisdiction.  But  there  is 
another  answer  to  these  objections.     The  law  requires  that, 
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previous  to  granting  the  attacbmenty  an  affidavit  be  made 
stating  the  fact  of  non-residence,  and  that  the  materials,  &c.| 
were  furnished  where  the  vessel  then  is.  The  presumption, 
then,  must  be,  that  these  circumstances  have  already  been 
shown  in  that  part  of  the  proceedings  where  it  was  requi- 
site they  should  appear.  Besides,  the  now  plaintiff  has  put 
these  facts  in  issue ;  a  verdict  could  not  have  been  obtained 
without  their  being  substantiated,  and  the  finding  of  the 
jury  is,  of  course,  conclusive  that  they  were  proved.  I 
may  add,  on  the  point  of  jurisdiction,  that  it  has  been  de- 
cided, our  courts  of  common  pleas  have  general  jurisdiction 
in  all  transitory  causes.  The  English  decisions  are  to  the 
same  effect.  As  to  the  misrecital  it  is  mere  surplusage. 
That  the  assessment  of  dam^es  is  beyond  the  value  of  the 
account  annexed  can  never  be  ruled  an  error ;  because  the 
damages  laid  in  the  declaration  are  beyond  those  recoveretl. 
With  as  little  reason  can  the  judgment  be  impeaohetl  on 
account  of  the  costs  allowed.  The  act  under  v/hich  the 
suit  below  was  instituted,  authorizes  a  reference  according 
to  the  act  for  the  "  amendment  of  the  law,"  (1  Rev.  Laws, 
546,)  and  by  that,  costs  are  given.  It  may  be  adtlcd  that 
our  "  act  to  reduce  certain  laws  concerning  costs  into  one 
statute"  (1  Rev.  Laws,  528,)  was  passed  after  that  authoriz- 
ing the  arrest  of  ships,  and  that  it  gives  costs  wherever 
damages  are  recovered.  Besides  the  very  act  in  question 
(sec.  4,)  gives  costs  against  the  vessel  when  liberated,  on 
the  claimant's  entering  into  bonds  to  pay  the  money  for 
which  she  may  be  attached.  The  suit  below  rests  on  posi- 
tive statute,  not  the  common  law.  Therefore  its  form,  and 
the  judgment  rendered,  are  to  be  conformable  to  the  act. 
It  is  ordained  that  the  judgment  shall  be,  that  the  vessel 
remain  liable.  The  court  below  can  only  affirm  the  rights 
of  the  plaintiff  there,  and  order  the  vessel  to  remain 
liable  to  them.  If  *the  debt  be  satisfied,  the  at-  [*41] 
tachment  will  be  superseded,  and  the  ship  discharged. 

Livingston,  J.,  delivered  the  opinion  of  the  court   The 
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first  error  assigned,  or  at  least  relied  on,  is,  that  it  is  not 
alleged  in  the  declaration,  that  the  work  was  done,  or  the 
materials  found,  within  the  jurisdiction  of  the  court  below 

The  mayor's  court  of  the  city  of  New  York  may  hold 
plea  of  actions  arising  in  any  part  of  the  state,  as  well 
without,  as  within  the  limits  of  the  city.  It  is  not  neces 
sary,  therefore,  to  state  that  the  cause  of  them  arose  within 
its  jurisdiction  to  give  it  cognizance,  any  more  than  if  the 
suit  had  been  depending  in  this  court 

2.  The  second  error  is,  that  the  title  of  the  act  is  misre- 
cited.  The  words  "  masters  and  owners"  are  in  the  plural, 
whereas  in  the  act  they  are  in  the  singular  number. 

There  is  some  confusion,  if  not  jargon,  in  the  English 
books  on  this  point  In  some  authorities  we  are  told  that 
as  the  title  is  no  part  of  u  statute,  its  misrccital  is  not  fatal, 
but  only  surplusage.  Chance  v.  Adams^  1  Ld.  Raym.  77 ; 
Attorney  General  v.  Hutchinson  Jt  Pocock,  Hardw.  324.  In 
others,  it  is  laid  down  that  a  public  statute  need  not  be 
recited  in  pleading,  but  if  a  party  undertake  to  do  so  and 
misrecite  it,  the  misrecital  is  fatal.  Vanch'  Plunken  v. 
OriffUhf  Cro.  Eliz.  286.  From  other  cases,  (1  Cro.  Car. 
186,  522,)  we  find  the  misrecital  of  a  statute  in  a  material 
point  only,  is  fatal.  Say  <t  Seal  v.  Stevens^  Cro.  Car.  136 ; 
Ooodwin  v.  West^  ib.  522  ;  Greswick  v.  Boohesby^  2  Bulst.  47, 
48 ;  Orossmanv,  Churchil,  2  Mod.  99.  From  other  decisions, 
again,  it  would  appear  that  if  a  party,  in  pleading  or  de- 
claring on  a  public  statute,  conclude  contra  formam  statuii 
prcedicti,  a  misrecital  is  not  fatal ;  for,  as  it  was  not  necessary 
to  recite  the  statute,  the  judge,  although  it  be  misrecited, 
will  take  notice  of  the  true  contents.  Piatt  v.  Hilly  1  Ld. 
Eaym.  882,  Partridge  v.  Strange  d  OroJcer,  Plo wd.  79,  84.  It  is 
also  laid  down  in  another  case,  that  a  misrecital  of  a  public 
statute  in  a  part  which  does  not  go  to  the  ground  of  action, 
is  cured  after  verdict  by  the  statute  of  jeofails.     Styles,  241, 

Afl«r  an  examination  of  these  diflferent  cases,  and  com- 
paring them  with  the  one  before  us,  we  are  warranted  in 
coming  to  this  conclusion  ;  that  a  misrecital  in  the  title  of 
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*  a  public  statute,  in  a  part  which  does  not  alter  the  sense, 
and  when  its  date  be  truly  set  forth,  shall  never  be  a  cause 
for  arresting  judgment,  after  verdict,  or  be  assigned  as  error/ 
Courts  are  supposed  to  be  acquainted  with  all  public  acts, 
and  whether  their  title  be  truly  or  falsely  recited,  they  will 
be  satisfied  that  such  act  as  the  plaintiff  or  defendant  relies 
on  exists,  before  either  party  shall  avail  himself  of  it.   Thus 
in  the  present  case  it  is  not  denied  that  there  is 
*such  a  law  as  the  plaintiff  has  declared  on,  and     [*42] 
because  a  clerk  has  made  the  plural  of  the  singular 
number  in  its  title,  without,  however,  in  the  least  altering 
its  sense,  it  would  but  little  comport  with  the  ends  of  jus- 
tice, if  not  be  a  slander  on  the  court,  to  insist  on  its  con- 
sidering such  variance  as  fatal  after  verdict    I  therefore 
disregard  this  objection  to  the  judgment  below. [1] 

8.  It  is  alleged  that  it  does  not  appear  that  the  owner  of 
the  Nancy  was  a  non-resident 

Whether  this  objection  might  not  have  been  valid,  if 
this  had  not  appeared  to  be  the  case  on  some  part  of  the 
proceedings,  I  will  not  say ;  but  when  this  fact  was  very 
properly  put  in  issue  below,  upon  the  plea  of  the  party  too 
who  prosecutes  this  writ  of  error,  and  it  is  expressly  found 
that  the  plaintiff's  demand  arose  while-the  ship  was  owned 
by  a  non-resident,  we  should  be  inexcusable  now  to  listen 
to  this  allegation.  It  may,  indeed,  be  doubted  whether  the 
issuing  of  the  warrant  and  its  continuing  in  force,  be  not 

• 

|[1]  In  penal  suits,  it  is  enough  to  allege  an  indebtedness  accrued  according 
to  the  statute  naming  the  section,  titlei  and  chapter  of  such  statute  particu- 
larly, and  indicating  the  statute  by  plain  and  intelligible  reference  to  its  sub- 
ject matter.  Per  Cur.,  People  v.  Brooks^  4  Denio,  469.  It  is  not  necessary 
in  the  count  in  case  to  refer  to  the  statute,  nor  in  the  count  in  debt  to  name 
the  subject  matter  of  the  staute,  under  which  the  action  has  accrued,  as  that 
it  bad  accrued  "  according  to  the  provisions  of  the  statute  concerning  wit- 
nesses, ike.,*'  it  is  enough  to  name  the  part,  chapter,  title,  article  and  section 
of  the  statute.    lb. 

As  to  the  general  power  of  the  court  to  amend,  and  to  the  imperfeotk>n8| 
omissions  and  defects,  which  may  be  disregarded,  supplied  or  amended,  see  S 
R.  a  424,  42ri ;  also  Code  1861,  ss.  169,  176. 
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sufliclent  evidence  of  non-residence.     If  the  ship  of  a  resi  .  . 
dent  were  to  be  proceeded  against  in  this  way,  surely  a 
Supersedeas  might  be  obtained  on  satisfactory  proof  of  that 
fact 

4.  The  damages,  it  is  said,  exceed  the  plaintiff's  demand. 
The  jury  have  allowed  interest,  as  they  had  a  right  to  do. 
How,  then,  does  it  appear  that  they  have  given  more  than 
the  plaintiff  claimed,  which,  by  his  account  annexed,  could 
only  be  for  the  principal  of  the  supplies  furnished  ?  But 
the  damages  laid  in  the  declaration,  which  alone  we  should 
look  at,  are  greater  than  the  sum  recovered. [1]  This  ol> 
jection,  therefore,  fails  in  point  of  fact. 

5.  Costs,  it  is  supposed,  ought  not  to  have  been  allowed ; 
because,  if  damages  are  given  where  none  were  given  be- 
fore, no  costs  are  recoverable.  But  is  that  the  case  here? 
Were  not  damages  recoverable  before  this  act,  for  work 
done  or  materials  found  for  a  vessel?  If  the  action  had 
been  referred,  as  might  have  been  done  under  the  third 
section,  costs  would  certainly  have  been  allowed ;  for  the 
act  concerning  costs,  which  passed  in  1801,  declares  that 
where  damages  are  recovered,  the  party  shall  have  costs 
too. 

6.  The  last  assignment  is,  that  the  ship  by  the  judgment 
is  to  remain  liable  for  the  damages  and  costs.  If  costs 
ought  to  have  been  given,  as  has  been  already  shown,  it  is 
reasonable  that  they,  as  well  as  the  damages,  should  be  a 
lien  on  the  property.  So,  by  the  fourth  section,  it  is  pro- 
vided that  the  vessel  may  be  discharged  from  the  attach- 
ment, on  security  being  given  to  pay  the  demand, 

[*43]     with  costs  of  suit     But  it  was  further  said,  in  *sup- 

port  of  this  objection,  that  the  judgment  could  not 

oe  executed,  and  should,  therefore,  be  reversed.     How  the 

judgment  Ls  to  be  enforced,  whether  by  the  sheriff's  keep* 


[1]  The  eSfbct  of  a  bill  of  particulars  is  to  restrict  the  proofs,  and  limit  t&« 
recovery,  or  eet  ofif  the  matters  set  forth  in  it  Stackweather  ▼.  KiWe,  17 
Won.  20. 
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iDg  the  property  until  the  costs  and  damages  are  paid,  or 
whether  the  vessel  may  be  sold  to  raise  the  money,  are 
points  to  be  determined  in  the  court  below,  and  not  now 
before  us.  I  should  presume  the  first  to  be  the  proper 
coarse,  and  to  me  it  appears  a  pretty  eflfectual  way  of  car- 
rying into  effect  the  judgment  that  has  been  rendered.  At 
any  rate,  if  the  judgment  be  such  as  the  law  prescribes, 
and  in  my  opinion  it  literally  conforms  to  the  act,  it  is  not 
for  us  to  say  it  is  erroneous,  merely  because  there  may  bo 
a  difficulty  in  its  execution ;  nor  have  we  a  right  to  render 
the  law  a  dead  letter,  because  all  its  provisions  are  not  such 
as  meet  our  approbation.  The  legislature  intended,  as  is 
the  case  in  some  other  countries,  to  make  the  vessels  of 
non-residents  liable  for  certain  demands.  The  present 
plaintiff  has  pursued  the  directions  of  the  act,  and  we  can- 
not, for  any  of  the  reasons  which  have  been  assigned,  dc* 
prive  him  of  the  judgment  and  lien  he  has  obtained  on  the 
ship  in  question.    The  judgment  below  must,  therefore,  be 

affirmed. 

Judgment  affirmed. 


Stevens  against  The  Columbian  Insurance 

Company. 

TTnder  a  policy  on  freight,  the  gross  amount  is,  on  a  total  loss,  the  sum  to  be 
recovered. 

This  was  an  action,  on  an  open  policy,  for  the  recovery 
of  16,000  dollars,  underwritten  on  the  freight,  by  charter 
party,  of  the  ship  Swan,  from  the  Havanna  to  New 
York.  A  total  loss,  and  the  plaintiff's  right  to  a  verdict 
were  admitted ;  but  the  defendants  contended,  that  as  the 
plaintiff  would,  had  the  vessel  arrived  safe,  have  necessa- 
rily been  put  to  the  expense  of  wages  and  provisions, 
though  the  whole  freight  would  have  been  due,  so,  in  case 
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of  a  total  loss,  the  amount  of  those  wages!  and  provisions 
was  what  the  insarers  were  entitled  to  deduct 

The  jury  having,  by  consent,  found  for  the  full  sum 
mentioned  in  the  policy,  it  was  ndw  brought  before  the 
court  to  determine  whether  he  ought  to  recover  the  gross 
amount  as  subscribed  for  in  the  policy ;  a  specific  propor- 
tion only,  or  the  actual  net  freight,  after  making  the  de- 
duction insisted  on. 

T,  L.  Ogden^iov  the  plaintiff.  Freight  is  the  compensa- 
tion, or  hire  paid  to  the  owner  of  a  vessel,  at  the 
[*44]  termination  of  the  voyage,  *for  the  use  of  his  ship. 
The  contract  between  him  and  the  underwriter  is, 
that  he  shall  receive  it  notwithstanding  any  of  the  perils  - 
insured  against  In  the  present  case,  then,  the  amount 
the  plaintiff  would  have  to  receive,  is  iliat  specified  in  the 
charter-party,  and  Hiat  sum  is  the  subject  of  the  insuranc« 
m  the  policy  on  which  this  action  is  brought  Upon  th««o 
principles,  what  has  the  underwriter  to  pay  in  case  of  a 
total  loss  ?  The  value  of  the  subject  insured  at  the  com- 
mencement of  the  risk,  as  it  is  settled  by  his  subscription. 
Practice  on  other  policies  shows  this.  In  the  case  of  in- 
suring a  ship,  a  month's  wages  and  provisions  are  allowed 
in  her  outfit.  These,  if  she  return  safe,  are  consumed  and 
expended,  yet  no  deduction  was  ever  attempted,  because 
the  owner  would,  at  the  end  of  the  voyage,  receive  the 
bare  vessel.  If  the  principle  be  allowed  against  the  freight, 
it  must  equally  operate  against  the  body  of  the  ship.  Nay, 
it  will  authorize  subtracting  the  very  repairs  that  may  be 
Required  in  cooBeqaence  of  deterioration  during  the  voyage. 
Skaioe  v«  FeUon^  2  East,  109,  is  in  point  to  show  that  tho 
value  of  the  subject  insured,  as  it  stood  at  the  commence- 
ment of  the  voyage,  is  what  the  underwriter  upoa  a  policy 
to  the  full  amount  must  pay  if  a  total  loss  take  place.  The 
case  was  this.    A  policy(a)  was  effected  on  ship  and  goodff 

(a)  It  waa  a  yalned  one. 
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for  an  African  voyage.  The  goods  were  invested  in  slaves. 
The  vessel  sunk  in  the  very  port  of  delivery,  but  the  plavcs 
were  saved.  The  underwriters  contended  for  a  deduction 
to  the  value  of  the  slaves  purchased  by  the  cargo,  but  the 
eourt  held  the  plaintiff  entitled  to  a  recovery  without  any 
deduction.  The  principle  is,  wherever  the  right  to  freight 
has  commenced,  the  whole  is  due.  Thompson  v.  Tayhr^ 
6  D.  &  K,  478,  is  stronger  than  the  present.  There  the 
insurance  was,  at  and  from  London  to  Teneriife  and  the 
West  India  islands,  upon  freight  under  a  charter-party,  for 
a  cargo  of  Wine  to  be  taken  in  at  Teneriffe.  The  vessel 
sailed  and  was  captured  on  her  way  to  TeneriflFe  before  she 
had  a  single  pipe  of  wine  on  board,  yet  the  insured  recov- 
ered without  deduction ;  because,  as  the  right  to  freight, 
though  inchoate,  had  commenced,  the  underwriter  was 
bound  to  pay  all  that  the  insured  would  have  received  had 
the  accident  not  occurred.  If  this  be  not  the  law,  the 
question  then  is^  what  must  be  the  measure  of  deduction? 
If  the  seamen's  wages  and  provisions,  then  in  almost 
every  case  there  must  be  a  law-suit,  for  in  hardly  any  two 
will  they  be  alike.  Besides,  the  amount  of  these  for  one 
month  is  always  covered  by  the  policy  on  the  ship. 
Suppose  the  vessel  captured  within  *Dhat  time,  just  [*46] 
on  entering  her  port  of  destination,  so  that  the  voy- 
age would  clearly  have  been  performed  within  the  month, 
ma9t  the  insurer  on  freight  pay  nothing?  Even  a  specific 
proportion  may  be  far  from  attaining  the  ends  of  justice. 
In  some  cases  it  might  be  more,  in  some  less,  than  a  com- 
pensation. 

Pendleton^  contra.  On  this  precise  point,  there  being 
neither  any  deterniination  nor  usage,  it  must  be  considered 
and  decided  on  principle  alone.  The  question  is,  what 
ought  to  be  recovered  on  a  contract  which  is  purely  one  of 
indemnity  ?  The  foundation  of  all  such  is  the  maxim  of 
the  civil  law,  which  says  no  man  shall  gain  by  the  loss  of 
another.    The  compensation,  therefore,  must  be  no  more 
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than  the  injary  actually  sustained.  2  Marsh.  529;  2  Emer. 
221.  ''Insurance  is  not  a  lucrative  contract;  its  only 
object  is  to  indemnify  the  insured  from  loss."  The  receipta 
on  an  accident  ought  to  be  no  more  than  they  would  be  on 
safe  arrival.  The  reason  why  the  detoriation  and  repairs 
of  a  vessel  are  not  deducted  by  the  underwriter,  from  the 
amount  of  the  policy  on  a  ship,  is,  that  had  she  returned  they 
would  have  been  actually  compensated  for  by  the  freight 
The  insurer,  therefore,  pays  no  more  than  the  insured  would 
have  received.  Vessels  and  goods  have  a  value  at  the 
very  outset  of  the  voyage,  but  freight  has  none.  It  does 
not  acquire  any  till  the  termination  of  the  adventure,  and 
that  is  the  reason  some  writers  term  insurances  on  this 
kind  of  interest  wager  policies.  But  what  is  freight  when 
the  voyage  is  concluded  ?  Nothing  more  than  the  surplus, 
after  paying  wagt^  and  provisions.  If,  then,  on  a  loss,  the 
insured  receive  that  surplus,  and  those  wages  and  provi- 
sions, he  gains  by  the  loss,  in  contradicfion  to  the  authori- 
ties cited.  This  aflfords  a  strong  temptation  to  fraud.  •  Sup- 
pose a  ship  insured  for  an  East  India  Toyage,  at  20,000 
dollars,  her  freight  at  16,000  dollars,  of  which  the  neces- 
sary charges  of  pilotage,  wages  and  provisions,  amount  to 
6,000  dollars.  The  net  sum,  without  any  misfortune, 
would  be  10,000  dollars.  But  if,  according  to  Eraerigon, 
an  officious  accident  intervene  one  or  two  days  after  sailing, 
the  insured  would  clear  within  a  trifle  of  6,000  dollars  by 
the  mischance.  The  court,  therefore,  will  limit  the  re- 
covery so  as  to  do  away  this  inducement  to  fraud.  To 
prevent  this  as  much  as  possible,  the  French  law  obliges 
the  assured  always  to  keep,  at  his  own  risk,  one  tenth  of 
the  property  insured.     What  is  at  risk  constitutes  the  only 

interest  in  a  policy.  More  than  that  certainly 
[*46]     ought  not  to  be  recovered.     Wages  are  not  *at 

risk,  for  by  a  loss  they  are  saved.  In  cases  of  bot- 
tomry, the  lender  can  insure  only  his  principal,  but  not 
his  interest ;  nor  can  the  borrower  cover  more  than  the 
surplus  value  of  his  vessel,  after  deducting  the  sum  ad- 
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vanced.  In  an  open  policy,  freight,  according  to  Millar, 
247,  means  "  the  actual  net  freight"  Marsh.  467,  recognises 
this  idea,  in  stating  the  amount  freight  shall  contribute  for, 
in  a  case  of  general  average.  We  have  adopted  the  same 
principle;  and,  in  the  case  oi Leavenworth  v.  Dale^  1  Caines^ 
Eep.  673,  settled  it  at  one-half.  If  the  owner  is  to  contri- 
bute no  more,  then  he  ought  to  recover  for  no  more.  Mil- 
lar,  page  231,  states  the  English  practice  to  be  according 
to  the  rule  contended  for.  In  an  insurance  on  freight 
generally,  a  total  loss  is  calculated  to  be  the  net  freight,  or 
positive  gain.  Otherwise  the  insured  would  gamble  for 
the  residue.  By  referring  to  Marshall,  the  case  of  Thomp' 
Bon  V.  Taylor  appears  to  have  been  on  a  valued  policy. 
The  arguments,  therefore,  deduced  from  it,  do  not  apply. 
There  is  no  uncertainty  in  taking  an  aliquot  part  of  the 
freight  as  the  amount  of  expenses,  because  in  all  cases  the 
proportion  will  be  the  same. 

J5.  B.  and  T.  L.  Ogden,  in  reply.  The  right  of  deduction 
contended  for  is  said  to  be  founded  on  the  nature  of  a 
policy  of  insurance,  which  being  a  contract  of  indemnity, 
all  that  ought  to  be  asked  for'is,  what  would  have  been  re- 
ceived. As  a  general  rule,  this  is  true ;  but  general  rules 
are  adopted  only  as  most  likely  to  promote  the  ends  of 
justice.  In  some  cases,  therefore,  the  one  in  question 
is  not  attempted  to  be  enforced,  though  the  insurer  may 
pay  more  or  less  than  the  injury  sustained.  In  a  policy 
on  goods,  only  prime  costs  and  charges  are  recoverable, 
though  interest  and  profits  have  been  lost.  Under  an  in- 
surance on  a  ship,  though  she  founder  at  the  extreme  part 
of  the  voyage  when  greatly  deteriorated,  the  full  value,  as 
at  the  commencement,  is  paid.  Shawe  v.  Felton,  2  East, 
109.  And  this  very  decision  shows  what  reliance  can  be 
placed  on  Millar,  when  he  lays  down  what  is  the  English 
law ;  for,  in  page  247,  he  says  it  must  be  "  the  probable 
value  of  the  ship  at  the  date  of  the  loss,  with  expense  of 
outfit.''    This  position  of  his  is  at  war  with  all  the  Epg 
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lish,  and  with  all  our  decisions.  The  cases  in  which  freight 
and  ship  are  valued  are  those  of  general  average,  arising 
between  third  persons,  and  not  between  assuremnd  assared* 
The  estimate  is  made  to  settle  the  proportion  they  are  to  pay 
of  another's  loss,  and  not  the  value  of  their  own  goods  for 

which  they  had  given  a  premium.  Suppose  an  in- 
[*47]     surance  on  freight,  an  *abandonment,  payment^ 

deduction  and  restoration.  Would  not  the  owner 
of  the  goods  be  obliged  to  pay  the  underwriter  on  freight 
the  full  amount  ?  This  very  point  now  contended  for  was 
agitated  in  Pennsylvania  before  Judge  Washington,  and 
though  a  usage  for  the  deduction  was  established,  he  ruled 
against  it. 

Thompson,  J.,  delivered  the  opinion  of  the  court.  We 
think  the  assured  is  entitled  to  recover  the  gross  amount 
of  freight.  Although  indemnity  is  the  leading  object  of 
insurance,  it  is  not  always  the  criterion  by  which  to  ascer- 
tain the  amount  of  the  loss.  In  an  open  policy  on  goods, 
tlie  rule  bv  which  to  estimate  a  total  loss  is  the  invoice 
})rice,  and.  all  duties  and  expenses,  till  they  are  put  on 
board,  together  with  the  premium  of  insurance.  After  a 
long  voyage,  and  when  the  goods  had  almost  reached  a 
profitable  market,  it  might  with  plausibility  be  urged,  that 
the  above  rule  would  not  afford  an  indemnity  ;  but  to  de- 
part from  it,  however  reasonable  and  just  it  might  appear 
in  some  cases,  would  kad  to  endless  uncertainty  and  litiga- 
tion. So,  likewise,  in  an  open  policy  on  a  vessel,  her  value 
at  the  time  she  sails,  with  the  expense  of  her  outfit. and 
})remium,  is  the  rule  by  which  to  estimate  a  total  loss.  It 
lias  frequently,  with  great  propriety,  been  said,  that  in 
matters  of  commerce  the  plainest  and  shnplest  rules  are  al- 
ways best.  They  are  easily  learned,  and  easily  obtained, 
and  do  not  depend  on  any  aubstleties  and  niceties.  No 
general  rule  giving  a  specific  pmportion  of  the  freight 
could  with  justice  he  adopted.  It  would  operate  unequally 
bj;  reason  of  the  great  diversity  in  the  distance  and  expense 
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of  voyages ;  aod  to  adopt  the  net  amount  of  freight  as  the 
rule,  would  lead  to  much  litigation  and  uncertainty  respect 
ing  the  deductions  to  be  made.  But  to  take  the  gross 
amount  of  freight  as  the  rule  of  damages,  would  be  equal, 
simple,  and  easily  ascertained.  Mr.  Justice  Lawrence,  in 
tlie  case  of  Shawe  v.  FeUoUj  says,  the  period  to  look  to,  in 
order  to  ascertain  the  value  of  the  subject  matter  of  in- 
surance, is  when  the  vessel  sails,  and  not  the  state  of  the 
thing  at  the  time  the  total  loss  happens.  The  case  of 
Thompson  v.  Taylor  may  be  considered,  in  some  manner, 
as  illustrative  of  the  practice  in  England  on  this  subject 
Some  doubts  have  been  raised  whether  that  was  an  open  or 
a  valued  policy.  We  think,  however,  that  it  is  pretty 
evident  it  was  an  open  policy.  Park,  page  36,  a,  (he  was 
counsel  in  the  cause,)  in  his  report  of  the  case  expressly  so 
states  it,  and  although  it  might  be  inferred  from  the  state- 
ment of  the  case  by  Dumford  and  East,  that  it  was  a 
valued  policy,  *yet  it  is  alleged,  in  the  arguments  of  [*48] 
counsel,  to  have  been  an  open  policy,  and  that  cir- 
cumstance is  made  the  basis  of  some  of  their  reasoning. 
The  question  there  was,  whether  the  assured's  right  to 
freight  had  commenced,  the  vessel  being  under  a  chartt-r* 
party  to  sail  from  London  to  Teneriffe,  and  there  take  in 
her  cargo,  as  she  had  been  captured  before  her  arrival  at 
Teneriflfe,  before  taking  any  of  her  cargo  on  board.  The 
court  determined  that  there  was  an  inchoate  right  to  freight 
the  instant  the  vessel  sailed  from  London,  and  the  assured 
recovered  the  gross  amount  of  the  freight  stipulated  in  the 
charter-party.  In  that  case  we  hear  nothing  respecting 
deductions,  although  the  vessel  had  performed  only  a  very" 
small  part  of  her  voyage.  Had  the  practice  in  England 
warranted  such  a  claim,  it  would,  doubtless,  have  been 
made.  Upon  the  whole,  we  think,  to  take  the  gross 
amount  of  freight  as  the  measure  of  damages  is  the  least 
exceptionable  rule,  and  most  in  unison  with  the  acknow- 
ledged principles  adopted  in  analogous  cases,  and  not  alto- 
gether without  authority  to  support  it     The  opinion   (»f 
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the  court,  therefore,  is,  that  the  plaintiff  have  judgment 
upon  the-  verdict,  of  the  jury,(a)  according  to  the  stipulation 
in  the  case.[l]  |l. 

Posiea  to  the  plaintiff. 


Smedes,  Executor  of  Hieistead,  against  W.  P.  Hooghta- 
LING  and  others,  Heirs  of  P.  Hooghtaling,  Deceased. 

iDterest  may  be  recovered  bejond  the  penalty  of  a  bond.  But  whether  it 
shall  be  80  or  not,  is  tnattof  of  law  arising  fh)m  the  facts,  and  therefore  t^t 
the  determination  of  the  court,  not  of  the  jury.  Ackiiowledgiog  a  bond, 
and  apologising  for  not  paying  it,  are  circumstances  to  rebut  and  destrcy 
the  presumption  arising  from  not  paying  Interest  for  25  years. 

• 

This  was  an  action  brought  in  October,  1802,  on  a  bond, 
dated  4th  of  June,  1776,  conditioned  for  the  payment  of 
200  pounds,  with  interest  at  4  per  cent.,  on  the  4th  day  of 
June  then  next.  The  defendant  pleaded  payment,  and  re- 
lied on  the  presumption  of  law  arising  from  the  lapse  of 
time  since  the  instrument  was  given.  On  the  trial  no  evi- 
dence was  adduced  of  interest  having  been  ever  paid,  nor 
was  there  any  indorsement  to  that  effect  on  the  obligation. 
From  the  testimony  of  a  mesne  assignee,  who  was  released 
by  the  plaintifiF,  it  appeared  that  the  bond  had,  on  the  di- 
vision of  the  obligee's  estate,  been  taken  by  the  mother  of 
the  obligor,  as  a  part  of  her  share  in  it ;  that  this  was 
done  at  his  request,  because  "  he  then  should  never  have 
to  pay  it"  That  the  mother  herself  had  declared  she 
"  had  nothing  against  the  obligor,"  but  did  not  give  a  dis- 
charge, on  being  threatened  by  one  of  her  daughters  to  be 

(a)  See  ante,  p.  16,  note  (a,)  the  latter  part 

[1]  A  technical  total  loss  of  the  vessel  involves  a  loss  of  the  freight 
The  American  Insurance  Company  v.  Center^  4  Wend.  45 ;  LeRoy  v.  Ouver 
neur,  1  J.  C.  226  ;  Saltus  v.  Ocean  Ins,  Co.,  12  J  R.  107 ;  DeLonguemfre  i 
The  Fireman's  Ins,  Co.,  10  J.  R  137  ;  Davy  v.  HaUett,-  3  CaL  R.  Id 
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lumed  out  of  doors  if  she  did.     It  was,  however, 

in  proof,  that  in  *the   same  year   in  which   the     [*49] 

mother  o^the  obligor  made  the  above  declaration, 

ho  was  called  on  for  the  payment,  when  he  acknowledged 

the  bond  to  be  due,  and  apologized  for  having  suffered  it 

to  remain  so  long  unpaid. 

Upon  this  testimony,  the  jury  found  for  the  plaintiff ; 
but  a  question  then  arose,  whether  the  interest  could  be 
calculated  beyond  the  penalty.  A  verdict,  however,  was 
taken  for  the  full  amount,  on  an  agreement  to  reduce  it, 
in  case  the  court  should  be  of  opinion  that  it  could  not ; 
but  no  new  trial  to  be  granted  on  that  account. 

Kent,  Ch.  J.  This  case  is  submitted  without  argument 
On  a  review  of  all  the  decisions  on  this  subject,  the  court 
think  this  rule  ought  to  be  adopted :  that  interest  is  reco- 
verable beyond  the  penalty  of  a  bond.(a)  But  that  the 
recovery  depends  on  principles  of  law,  and  is  not  an  arbi- 
trary, ad  libitum  discretion  of  a  jury.  In  the  present  in- 
stance, we  are  of  opinion  that  it  is  due,  and  therefore  the 
verdict  to  remain  unaltered.[l] 

Judgment  for  the  plaintiff  according  to  the  verdict 

{a)  Iflnd^crxt  has  gone  by  default,  the  clerk  may,  id  taxing  costs,  caloi 
late  interest  beyond  the  penalty  of  the  bond.  Moffat  v.  Bamea,  July,  180  i, 
MS.,  Kent,  Ob.  J.  The  general  rule,  however,  certainly  is,  that  the  recovery 
on  a  bond  is  limited  t/  the  penalty,  though  exceptions  to  it  have,  both  at 
law  and  in  equity,  been  sometimes  allowed,  as  where  the  bond  was  to  ac- 
count for  moneys  to  be  received ;  Lorudals  v.  Church,  (2  D.  ft  £.  388 ;) 
though  where  it  is  to  indemnify,  the  penalty,  it  has  been  ruled,  is  the  qmm' 
turn  to  which  the  indemnification  is  confined.  WUde  v.  Clark$on^  6  D.  ft  B. 
303,  in  which  Lonsdale  v.  Church  is  disapproved  oC  Where  the  plaintiff  if 
kept  out  of  his  money  by  writs  of  error,  ftc,  courts  of  law  will  carry  the 
damages  beyond  the  penalty,  (BodUy  v.  Bellamy^  2  Burr.  1094,)  a  fortiori  in 
equity,  if  the  rpcovery  of  the  debt  be  delayed  by  the  obligor ;  PvUeney  v. 
Warner,  (6  Ves.  jun.  92  ;)  HdU  v.  Thomas,  (1  Vem.  349,)  especially  if  he  be 
the  plaintifl'.    Duvai  v.  Terry,  (Show.  Pari.  Gas.  15.)    So,  if  extraordinary 

[I]  The  condition  of  a  penal  bond  is  the  true  amount  due  upon  it,  as  well 
ifter  as  before  tho  day  of  payment    Strang  v.  Holmes,  T  Cow.  224.    A  fur» 


49  a  CASKS  IN  THE  SUPREME  CX^URT. 


Livingston  v.  Delafleld. 


Livingston  against  Delafield. 

If  the  information  of  the  loss  of  a  vessel  be  known  in  a  place  early  in  th€ 
morning  of  the  day  on  which  the  policy  is  effected  at  noon,  it  is  not  proof 
of  fraud  in  the  underwritten,  though  it  be  brought  by  some  of  the  crew  o! 
the  ship  insured,  if  it  do  not  appear  that  they  had  been  on  shore.  If  it  bf 
doubtful  whether  a  communication  as  to  the  time  of  a  vessel's  sailing  hah 
been  made,  a  new  trial  will  be  ordered  to  ascertain  that  fkct,  especially  if, 
from  the  amount  of  premium,  it  may  be  inferred  that  it  was  not  duly 
stated ;  but  should  circumstances  render  it  dllficult  to  establish,  on  the 
secoud  trial,  the  facts  well  proved  on  the  first  the  order  for  the  second 
will  be,  on  condition  of  admitting  iiose  fiicts. 

On  a  valued  policy  upon  the  body  of  Ihe  ship  Eliza, 
Henry  Livingston,  Master,  from  Jamaica  to  New  York, 
opened  the  16th  of  November,  1801,  and  subscribed  by 
the  defendant  on  the  18th,  at  a  quarter  before  12  o'clock, 
for  the  ordinary  premium  of  6  per  cent.  On  the  trial,  the 
policy,  abandonment,  and  interest  were  proved.  The  lat- 
ter by  a  British  register,  granted  at  New  Providence,  in 
the  name  of  the  plaintiflf.  The  other  facts,  in  evidence,  so 
far  as  they  are  important  to  the  present  decision,  were 
these : 

The  insurance  in  qnei^iion  was  eflfected  by  the  order  of 
Isaac  Riley,  who  had  shipped  on  board  the  Eliza,  for  the 
outward  voyage,  a  number  of  horses,  driven  for  him  from 
Connecticut,  by  one  of  the  ship^  crew,  named  Brainard, 
who,  after  sailing  in  her  from  Jamaica  on  the  25th  of  Sep- 
tember, and  seeing  the  vessel  founder  at  sea,  in  consequence 

emoluments  are  derived  from  holding  money  over ;  Dumsany  v.  Plwiket,  (2 
Bro.  Pari  Cas.  261,)  or  the  bond  is  taken  onlj  as  a  collateral  security;  £tr- 
wane  v.  Elakt^  (2  Bro.  Pari.  Cas.  333,)  or  the  action  be  on  a  judgment  or  a 
bond.    M'Clur6  v.  Dunkin^  1  East,  43$. 

ty  is  not  liable  beyond  the  penalty  of  his  bond ;  and  the  rule  seems  to  bo 
the  same  as  to  the  principal  Clark  v.  Bush^  3  Cow.  151.  On  a  judgment 
for  the  penalty  of  a  bond,  the  plaintiff  cannot,  by  his  execution,  collect  more 
th»n  the  sum  roetitionec|  in  the  condition  of  tho  bond,  with  interest  and 
cofl<i     Van  Wyck  v.  Monirwe,  V2  J.  R.  3M. 
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of  Starting  a  butt  in  a  gale  of  wind,  arrived  with  another 
of  the  seamen  belonging  to  her  at  New  York,  during  the 
night  of  the  17th  of  November.  It  did  not,  however,  ap- 
pear that  they  had  been  on  shore,  and  the  vessel  in  which 
they  came  was,  early  in  the  morning,  ordered  down  to  the 
quarantine  ground,  as  she  had  passed  it  the  evening  before. 
Nor  was  it  clearly  in  evidence,  that  at  the  period  when  the 
policy  was  opened,  any  communication  was  made  as  to 
the  time  when  the  Eliza  sailed,  though  the  broker, 
through  whose  intervention  it  was  done,  ^testified,  [*50] 
that  upon  his  first  instructions,  on  the  16th,  to  pro- 
cure insurance  for  only  2,000  dollars,  he  immediately  ad- 
vised covering  the  vessel  to  a  larger  amount,  which  Riley 
declined,  saying  he  would  wait.  That  on  the  18th,  Biley 
called  about  ten  o'clock  in  the  morning  and  desired  2,000 
dollars  more  to  be  effected,  and  on  hearing  the  increase  of 
premium  a  few  days  might  occasion  represented,  as  the 
vessel  was  out  of  time,  was  induced  to  give  directions  for 
8,000  dollars  to  be  procured.  That  Eiley  staid  three  quar- 
ters of  an  hour  in  the  office,  and  then  went  away,  upon 
which  the  witness  took  the  policy  to  the  Coffee-IIouse, 
opened  it  again,  and  instantly  after  the  defendant  had  sub- 
scribed, the  news  of  the  loss  of  the  Eliza  was  brought  in. 
That  he  communicated  this  about  one  o'clock  to  Riley, 
whose  countenance  did  not  betray  any  consciousness  of 
fraud.  That  he  advised  Biley  to  make  the  defendant  an 
offer  of  examining  the  persons  who  arrived.  On  reading 
a  written  memorandum,  handed  to  the  witness  to  refresh 
his  memory,  it  turned  out  to  have  been  made  in  his  office, 
by  Eiley,  on  the  18ih,  specifying  the  sailing  of  the  ship  to 
have  been  about  the  8d  of  October,  according  to  which  the 
witness  swore,  he  believed  his  representation  on  that  point 
to  have  been  made  to  the  first  underwriter,  by  a  written 
order  for  insurance,  shown  on  the  16th  and  delivered  to 
the  defendant  when  payment  was  demanded.  The  memo- 
randum read  contained  a  detail  of  Riley's  transactions  on 
the  18th  of  November ;  from  which  he  appeared  to  have 
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bee  i  occupied,  till  the  moment  of  receiving  the  account  of 
the  'oss  from  the  broker,  in  quarters  of  the  town  where  the 
nev^  \  had  not  arrived.  But  it  was  in  evidence  that  Riley 
had  been  for  some  time  in  the  habit  of  calling  every  day, 
abovit  10  o'clock,  A.M.,  at  the  office  of  one  Lang,  a  printer 
of  a  daily  paper,  in  great  repute  for  the  marine  information 
it  affords,  to  inquire  for  ship  news;  that  intelligence  of  the 
loss  of  the  Eliza  had  been  received  there  very  early  on  the 
morning  of  the  18th  ;  that  Riley,  on  that  day,  did  not  call 
till  near  two  o'clock  in  the  afternoon,  and  then  requested 
Lang  to  take  notice  he  had  not  called  that  morning.  Ther^ 
were  bome  slight  circumstances  tending  to  show  that  Riley 
was  the  person  actually  interested  in  the  vessel. 

On  this  evidence,  th^  judge  charged  the  jury  that  pay- 
ment was  resisted  on  two  grounds:  1st.  Because  the  as- 
sured  knew  of  the  loss  previous  to  the  insurance ;  2d.  Be* 
cause  the  time  of  the  vessel's  sailing  was  not  disclosed  to 
the  defendant^  by  which  she  would  have  appeared 
[•51]  a  missing  vessel.  As  to  the  first,  it  was  a  *princi- 
pie  of  law  that  fraud  should  not  be  presumed,  though 
it  might,  as  other  matters,  be  established  by  circumstanced 
It  was  not  proved  positively  that  Riley  knew  of  the  lose 
before  the  insurance  was  made.  From  the  arrival,  in  this 
port,  of  the  two  men  belonging  to  the  crew  of  the  Eliza, 
the  night  before  it  was  effected,  it  did  not  necessarily  follow 
that  Riley  knew  of  the  loss,  there  being  no  evidence  of 
their  having  come  on  shore.  Upon  the  whole,  he  was  of 
opinion  that  the  proof  on  this  point  was  not  satisfactory. 
As  to  the  second  point,  he  said,  he  had  considerable  doubts. 
He  rather  thought  the  broker  mistaken,  as  to  his  having 
communicated  the  time  of  sailing  to  the  first  underwriter 
on  the  16th.  There  was  pretty  strong  proof  of  this  in 
Riley's  memorandum,  from  which  it  appeared  that  he  him- 
self did  not  know  when  the  vessel  sailed,  until  the  18th  of 
November.  Upon  this  charge,  the  jury  brought  in  a  ver- 
dict for  a  total  loss,  to  set  aside  which  the  defendant  now 
applied  on  the  following  grounds ;  1.  When  the  parties 
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live  in  the  same  plac5e,  if  the  assured  might  have  known  of 
the  loss  in  the  usual  course  of  business,  such  knowledge 
must  be  presumed  until  the  contrary  be  shown  by  evidence 
on  his  part.  In  the  present  case,  it  might  have  been  so 
known,  besides  particular  facts  from  which  it  might  be 
presumed ;  2.  The  vessel  being  admitted  to  be  greatly  out 
of  time,  proof  of  the  time  of  her  sailing,  and  that  other 
vessels  had  arrived,  and  brought  the  assured  intelligence 
of  her  having  sailed  before  them,  ought  to  have  been  com- 
municated to  the  defendant ;  8d.  That  it  was  the  duty  of 
the  broker  to  have  communicated  it  (if  he  knew  it,)  is  not 
sufficient  evidence  to  found  a  presumption  that  he  did  so. 

Pendleton,  for  the  defendant.  Facts  may  afford  grounds 
to  presume  fraud.  The  retaining  possession  of  goods  by  a 
vendee  after  an  absolute  sale,  is  one  out  of  many  other  in- 
stancea  The  arrival,  on  the  17th,  of  a  man  in  New  York, 
who  belonged  to  the  vessel,  and  had  driven  the  horses  she 
had  cfarried  for  Riley,  together  with  his  peculiar  conduct 
on  the  18th,  at  the  printing  office  of  Lang,  are  sufficient  to 
induce  an  inference  that  he  knew  of  the  loss  of  the  Eliza 
before  the  defendant  underwrote.  Positive  proof  of  know- 
ledge is  not  required  where  there  is  a  general  report  of 
a  fact  In  such  cases  the  rule  is,  that  slight  evidence, 
or,  as  Roccus,  Not  78,  expresses  himself,  semi-plence  proba* 
tiones,  shall  be  enough.  These  he  defines  in  the  same 
place  to  be  conjecturce,  prcBsumptiones,  et  indicia.  In  2  Emer. 
124,  125,  130,  183,  the  principle  is  recognised,  and 
many  authorities  cited  to  the  *same  effect.  Do  not,  [*62] 
then,  the  circumstances  here  amount  to  these  semi- 
pknce  probationes  f  In  Stewart  v.  Dunlop^  (Park,  209,)  there 
was  no  actual  evidence  of  the  assured's  having  known  of 
the  loss  of  the  vessel  insured,  yet  it  was  presumed,  merely 
because  a  person  had  arrived,  who  had  brought  the  intelli« 
gence,  and  communicated  it  in  the  city.  In  Da  Costa  v, 
Scanderet,  Park,  179,  the  suppression  of  a  doubtful  account 
of  a  vessel,  like  that  of  the  assured's,  being  taken,  was 
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ruled  to  be  a  fraud.  Upon  the  second  point  there  can  be 
DO  doubt.  The  time  of  sailing  could  not  have  been  com* 
municated,  for  it  appears  that  though  the  vessel  w.os  greatly 
out  of  time,  she  was,  notwithstanding,  underwritten  at  only 
the  ordinary  premium.  •  This  is  a  sure  criterion  to  deter- 
mine the  nature  of  the  .representation  made.  Pciwson  v. 
Watsorij  Cowp,  785. 

Johnson  and  Haffmm^  contra.  The  principles  relied  on 
are  applicable  only  to  those  frauds  which  arise  from  pre* 
sumptions  juria  et  de  jure,  and  are  the  effect  of  positive  in* 
stitution,  against  which  no  proof  can  be  allowed.  2  Emer. 
189.  It  is  for  this  reason,  that,  when  the  facts  are  ascer- 
tained, the  judge,  according  to  the  code  in  which  those 
rules  subsist,  pronounces  whether  the  circumstances  amount 
to  fraud  or  not.  The  very  origin  of  these  regulations  ia 
sufficient  to  induce  their  rejection  by  us.  They  are  selected 
from  the  ordinances  of  various  codes,  and  were  foundeil, 
according  to  Pothier,  No.  21,  on  the  rareness  of  good  faith 
among  men,  and  the  difficulty  which  the  insurer  sustained 
in  proving  a  positive  fraud.  Millar,  page  76,  states  that  they 
are  of  no  authority  in  the  English  law.  And,  even  in  the 
very  system  where  the  positions  laid  down  for  the  defend- 
ant are  allowed,  they  do  not  extend  to  any  other  cases  than 
those  of  frauds  by  ordinance.  For  both  Emerigon  and 
Boccus  assert  that  the  general  rule  is,  to  deem  all  trans- 
actions bona  fide,  till  the  contrary  be  proved*  2  Emer.  132, 
Roc.  Not.  51,  78.  But  the  conduct  of  the  defendant,  in 
permitting  the  seamen  who  arrived  on  the  17th  to  depart 
without  examination,  ought  to  preclude  him  from  casting 
an  air  of  suspicion  on  the  transaction.  He  had  it  in  his 
power  to  have  procured  their  testimony,  and  has  neglected 
to  do  it.  The  question  of  fraud  has  been  fairly  submitted 
to  that  tribunal  which,  by  our  jurisprudence,  is  authori;&ed 
to  decide  on  it,  to  the  jury,  and  they  have  pronounced  in 
favor  of  the  plaintiff.  The  day  of  the  sailing  of  the  Eliza 
is,  by  the  broker's  testimony,  said  to  have  been  communi 
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sated,  as  stated  in  Biley's  memomndum.     If  this 

was  *done  on  the  16th,  and  the  premium  then  was     [*68] 

only  six  per  cent,  the  lapse  of  two  days  could  not 

have  much  enhanced  the  amount.     There  is,  therefore,  no 

reason  for  granting  a  new  trial,  especially  as,  from  the 

register  not  being  now  in  our  power,  we  may  be  non-suited 

for  want  of  proving  interest. 

Harrison  and  Pendleton^  in  reply,  enforced  the  original 
positions  of  Pendleton. 

LnriNOSTON,  J.,  delivered  the  opinion  of  the  court.  The 
motion  to  set  aside  the  verdict,  in  this  case,  is  made  on 
the  grounds  of  fraud  and  concealment. (a)  The  fraud  al- 
leged is,  that  Riley,  who  caused  the  insurance  to  be  effected, 
knew  at  the  time  that  the  vessel  was  lost. 

Fraud,  like  other  matters,  may  be  established  by  circum- 
stances. But  the  jury  were  not  necessarily  bound  to  con- 
clude that  Riloy  knew  of  the  loss,  because  two  of  the 
Eliza's  crew  had  arrived  in  this  harbor,  in  the  night  pre- 
ceding the  day  on  which  the  insurance  was  made,  especially 
without  proof  of  their  coming  on  shore ;  nor  because  intel- 
ligence of  it  had  been  received  at  one  of  the  printing  oflSces 
in  this  city,  as  early  as  eight  in  the  morning  of  that  day. 
This  might  be,  and  yet  Biley  know  nothing  of  it.  These 
and  other  circumstances  have  been  submitted  to  the  jury, 
and  we  cannot  say  their  verdict  on  this  point  is  contrary 
to  evidence,  or  that  we  are  at  all  dissatisfied  with  it. 

The  charge  6f  an  undue  concealment  appears  to  be  bet- 
ter supported.  The  vessel  sailed  on  the  25th  of  Septem- 
ber, 1801,  and  when  Biley  ordered  insurance  to  be  made, 
he  admits  that  he  knew  of  her  sailing  as  early  as  the  8rd 
of  October  in  that  year.  This  fact,  which  was  a  very  ma- 
terial one  in  computing  the  risk,  there  is  too  much  reason 

(a)  See  Sly  v.  EaUett,  2  Gaines  Rep.  68,  (a)  and  vhe  case  in  the  text  aftaf 
die  new  trial  there  awarded     1  Johns.  Rep.  622. 
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to  believe,  was  not  communicated  to  the  defendant  previoua 
to  his  subscribing  the  policy  on  the  18th  of  November,  45 
days  after  the  ship  had  left  Jamaica.  The  same  risk  was 
underwritten  only  two  days  before,  and  the  same  policy 
was  used,  when  it  was  not  suspected  or  known  that  the 
Eliza  was  out  of  time,  at  the  same  premium  at  which  De- 
lafield  wrote  on  the  18th,  when  it  was  known  by  the  as- 
sured, or  his  agent  Riley,  that  she  was  a  missing  vessel. 
It  cannot  be  believed  that  any  underwriter,  however  hardy, 
would  not  ask  more  than  an  ordinary  premium  for  insuring 
a  vessel  which  had  been  out  45  days  between  Jamaica  and 
this  port.  Seton,  the  insurance  broker,  certainly  does  not 
prove  that  he  made  this  communication  to  the  under- 
writers. The  order  which  he  speaks  of  was  deliv- 
[♦54]  ered  *to  those  who  underwrote  on  the  16th,  and 
therefore  could  not  have  contained  the  information 
which  Riley  did  not  acquire  until  two  days  after.  It  is 
remarkable  that  in  the  memorandum  made  by  Riley, 
of  his  transactions  on  the  18tb,  be  does  not  say  that  he  in- 
formed Seton  when  the  Eliza  sailed.  The  contrary  may 
feirly  be  inferred,  from  the  adrice  Seton  gave  him,  to  have 
insurance  made  immediately  "  as  the  risk  would  increase  in 
a  few  days  very  considerably."  This  observation  would 
hardly  have  escaped  the  broker,  unless  he  had  then  ex- 
pected to  get  insurance  a^  ^ihe  ordinary  premium,  which  he 
could  not  have  supposed  if  he  had  been  informed  how  long 
the  vessel  had  been  out,  A  fact  of  so  much  importance 
ought  to  have  been  mere  satisfactorily  proved.  There  is 
no  pretence  for  saying  the  order  for  insurance  is  in  the  de- 
fendant's hands,  udIoss,  as  is  stated,  it  be  the  one  which 
was  given  on  the  16th.  If  that  be  the  case,  which  is  highly 
probable,  it  would  furnish  conclusive  testimony  against  the 
plaintiff  on  this  point ;  it  would  establish  that  Seton,  in 
obtaining  an.  insurance  on  the  18th,  repeated,  or  gave  the 
same  infonnation  to  the  underwriter  as  was  given  on  the 
16th,  and  was  silent  as  to  the  time  of  sailing,  which  a  man  so 
intelligent  and  correct  would  not  have  been,  if  that  fact  had 
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then  come  to  hia  knowledge.  Knowing  also  the  importance 
of  his  employer's  being  able  to  prove  so  essential  a  communi- 
cation, he  would  have  been  careful  to  preserve  evidence  of 
it  But  if  a  written  communication  was  given  on  the  18th 
different  from  that  of  the  16th,  and  it  is  in  the  defendant's 
possession,  the  plaintiff  should  have  put  himself  in  a  con- 
dition to  prove  the  contents,  by  giving  noiice  lo  produce  iU 
Upon  the  whole,  we  think  this  &ct  ought  to  undergo  a 
further  investigation,  and  therefore  order  that  a  new  trial 
be  had,  upon  payment  of  costs  by  the  defendant,  and  fur- 
ther that  he  admit  on  the  next  trial  the  plaintiff's  interest, 
And  preliminary  proofs.[l] 

New  trial. 


Bunn  and  Dickinson,  Assignees  of  Valentine,  a 
Bankrupt,  against  Morris  and  Wisner. 

If  aereral  persons  unite  in  an  adventure,  the  profit  and  loss  of  which  is  to 
bo  shared,  and  the  loss  borne  according  to  their  respective  proportions,  and 
the  whole  be  received  bj  a  third  person  under  an  express  promise  to  pay 
the  share  of  each,  according  to  the  several  interests,  he  cannot  set  up  any 
equities  which  one  may  have  against  tie  o'lior,  or  object  that  they  were 
partners,  but  must  pay  according  to  his  promlsx 

Assumpsit  for  money  had  and  received,  the  first  count 
jaying  it  to  the  use  of  the  bankrupt  before  his  bankruptcy  ; 
the  second  to  that  c^  his  assignees.    From  the  evidence 

[1]  Every  fact  in  the  knowledge  of  the  assured,  which  enhances  the  ordi« 
nary  rislc,  and  which  would,  if  disclosed,  enhance  the  premium,  ought  to  bo 
communicated  to  the  underwriters.  Sekm  v.  LoWy  1  J.  0.  1 ;  Livingston  y 
Bdofidi,  I  J.  R.  622 ;  WilUams  v.  JMafidd,  2  CaL  R.  329 ;  Mackay  v.  Rhin^ 
lander^  1  J.  C.  408.  What  facts  within  tlie  knowledge  of  the  assured  are 
material  to  the  risk,  and  necessary  to  be  communicated  to  the  assurers  at  the 
time  of  the  application,  is  matter  exclusively  for  the  jury  to  determine.  New 
York  F%rt  Insurance  Oo.  v.  Wdden,  12  J.  R.  16 ;  a  C,  12  J.  R.  613. 

On  application  for  insurance,  it  is  stated  by  the  insured  that  no  spirits 
would  be  allowed  on  board ;  in  an  action  on  the  policy,  it  is  proved  that  the 
master  of  the  vessel  had  two  kegs  of  spirits  in  tht  cabin,  which  would  have 
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disclosed  at  the  trial,  the  following  appeared  to  be  the  cir- 
cumstances of  the  case : 
[•66]         *Valentine,  the  bankrupt,  being  owner  of  one 
third  of  the  sloop  Nancy,  agreed  with  the  firm  of 

become  bis  as  a  perquisite  on  bis  arrival  at  the  port  of  destinatioD,  but  which 
were  not  even  broached  while  on  board ;  held,  that  the  policy  was  valid. 
Such  a  representation  would  not  forbid  the  taking^  on  board  a  whole  cargo  of 
spiritp,  if  taken  for  transportation  in  the  regular  course  of  business.  Innn  v. 
Sea  Ins.  Co.,  22  Wen.  380. 

Where  the  policy  states  the  insuranco  to  be  for  account  of  A.  B.,  it  i« 
equivalent  to  a  representation  that  A.  B.  is  owner.  Ktmbk  v.  Rhindander, 
8J.  C.130. 

Fraud  may  be  established  bj  circumstances.    Livingston  v  Jklafidd^^  Gai 
R49. 

A  jury  is  not  bound  to  conclude  that  the  insured  knew  of  a  loss  at  the 
time  of  effecting  the  insurance,  because  two  of  the  vessel's  crew  had  arrived 
in  the  harbor  the  niglit  before,  and  intelligence  of  the  loss  had  been  received 
in  the  place  where  he  resided  on  the  day  when  the  policy  was  subscribed. 
Id. 

Every  fact  in  the  knowledge  of  the  assured,  which  enhances  the  ordinary 
risk,  and  which  would,  if  disclosed,  enhance  the  premium,  onght  to  be  com- 
municated to  the  underwriters.     Seton  v.  Low,  I  J.  C.  1. 

In  effecting  the  insurance,  the  broker  stated  to  the  insurer  tliat  the  vessel 
was  expected  to  sail  the  latter  end  of  September,  or  the  beginning  of  Octo- 
ber. On  the  morning  of  the  day  on  which  the  insurance  was  effected,  u  ves- 
sel amved,  bringing  information  that  the  vessel  insured  had  sailed  about  the 
3d  of  October,  which  news  was  not  communicated  to  the  insurers.  The 
court  refused  to  grant  a  new  trial,  on  the  ground  of  its  being  a  concealment 
of  a  material  fact,  after  the  verdict  of  a  second  jury  in  favor  of  the  plaintiff 
Livingston  v.  Delafield,  I  J.  R.  522. 

If  a  person,  who  is  a  subject  of  and  residing  in,  a  belligerant  country,  be 
beneficially  interested,  a  cestui  que  trust  in  property  warranted  neutral  hia 
interest  should  be  disclosed  to  the  insurer.  Murray  v.  United  Ins.  Co.,  2  J. 
C.  168. 

The  insured  made  the  following  representation :  "  I  have  information  of 
her  sailing,  and  she  nas  been  out  this  day,  26  days ;"  the  information  is  ap- 
plicable as  well  to  the  sailing  as  to  the  time  she  had  been  out ;  and  although 
it  appears  that  she  nad  been  27  days  out,  the  difference  is  immaterial.  WU' 
liams  V.  Ddafield,  2  Cat  R.  329. 

A  representation  that  a  man  has  been  a  naturalized  citizen  since  a  particu- 
lar year,  does  not  mean  that  he  was  so  in  that  year.  CouUm  v.  Bowne,  1 
Cai.  R.  288. 

A  representation,  m  time  of  peace,  that  the  vessel  will  sail  in  ballast,  li 
tabstantially  complied  with,  though  she  sail  with  a  trunk  of  merchandize 
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Jackson  &  Perkins,  who  were  traders  owning  another  third, 
to  load  the  vessel  for  the  West  Indies;  he  to  furnish  one 
half  of  her  cargo,  and  they  the  other;  either  party  to  make 
tip  any  deficiency  that  might  arise  on  his  or  their  side  ;  the 

and  a  few  barrels  of  gan-powder  laden  on  board.  SucBey  ▼.  Ddaftdi,  2  Cal 
R222. 

The  insured  is  not  bound  to  disclose  to  the  insurer  that  the  g^oods  insured 
are  contraband  of  war,  as  such  goods  are  lawful  within  the  meaning  of  the 
policy.     Seton  v.  Low,  1  J.  C.  1 ;  Skidmore  v.  Ikadoity^  2  J.  C.  IT  ;  JvM  v.  ' 
RhineUsnder^  id.  120;  S.  C,  affirmed  in  error,  lb.  487. 

A  representation  that  the  vessel  insured  is  American,  is  equivalent  to  a 
warranty.     Vandenheuvel  v.  Church,  2  J.  C.  173. 

A  representation  that  the  vessel  has  a  bill  of  sale  on  board  is  not  complied 
with,  unless  it  be  produced,  or  capable  of  being  produced  when  occasion  re- 
quires ;  and  it  is  a  material  document,  and  necessary  to  be  on  board.  Mw' 
ray  y.  Alsop,  3  J.  0.  47. 

A  representation  to  the  insurer,  that  a  vessel  had  been  out  about  nine 
weeks,  when,  in  fact,  she  had  been  out  ten  weeks  and  four  dnys,  is  not  a 
material  misrepresentation,  provided  the  latter  period  bo  within  the  usual 
time  of  the  voyage ;  and  what  is  within  the  usual  time  for  a  vessel  to  per- 
form a  voyage  is  a  question  of  fHCt  for  the  jury.  Mackay  v.  Bhinelander,  1 
J.  C.  408 ;   WiUiama  v.  iklaftM,  2  Gai.  R.  329. 

The  insurer  is  presumed  to  be  acquainted  with  the  situation  and  topo- 
graphy of  the  places  to  which  the  vessel  is  destined.  De  Longuemert  v.  New 
York  Fire  Ins.  Co.,  10  J.  R.  120. 

So,  if  there  be  no  havens  or  harbors  on  the  coast  to  which  tlie  vessel  ii 
Insured,  that  fact  will  be  presumed  to  be  within  the  knowledge  of  the  insur- 
erst,  and  need  not  be  disclosed.     Id. 

The  master  of  a  vessel  insured  to  Martinique,  without  specifying  the  port, 
was  instructed  by  his  owner  to  keep  well  to  the  eastward,  and  to  endeavor 
to  make  a  particular  port  in  M.,  and  if  he  should  be  turned  away  by  a 
CTviiser,  then  to  go  to  L.,  and  take  the  first  opportunity  to  get  to  M.  These 
inctructions  were  not  made  known  to  the  insurer ;  but  the  court  held  tliu 
concealment  immaterial.     Takot  v.  Marine  Ins.  Co.,  2  J  R.  130. 

If  the  policy  contains  no  warranty,  concealment  of  the  residence  of  the  in- 
sured in  a  belligerant  country,  or  of  the  interest  of  such  person  in  the  proper- 
ty'is  immaterial.    ElUng  v.  Scott,  2  J.  R.  167. 

It  is  necessary  to  disclose  how  long  a  vessel  had  been  in  the  poit  fVom 
which  she  is  insured,  unless  her  having  been  there  previous  to  the  insurance 
bad  enhanced  the  risk.    Kemble  v.  Bourne,  I  CaL  R.  75. 

It  is  not  necessary  to  disclose  that  the  vessel  is  a  prize  ship,  except  in  the 
case  of  a  warranty  or  representation,  negativing  her  being  a  ship  of  that  de« 
•cription.    Id. 

That  the  insured  «f  a  subje  t  of  a  belligerant  state,  and  had  emigrated  la 
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son  &  Perkins,  previous  to  her  return,  in  consideration  of 
6,000  dollars,  expressed  to  have  \)een  paid,  but  when  in 
fact  not  one  had  ever  passed,  assigned  the  whole  of  her 
return  cargo  to  Abraham  Varick  and  the  defendant  Wis* 
ner,  "  to  be  applied  to  take  up  all  notes  drawn  by  Jackson 
&  Perkins  in  favor  of,  and  indorsed  by  Bennet  &  Brower, 
so  far  as  they  might  legally  be  so  applied  and  no  further," 
At  the  time  of  this  assignment,  which  was  totally  unknown 
to  Valentine,  the  assignees,  Varick  &  Wisner,  were  per- 
fectly acquainted  with  the  interest  of  Valentine,  to  whom 
no  communication  of  the  transaction  was  made,  and  on 

signed  or  fraudulent ;  or,  though  not  designed,  varying  materially  the  object 
of  the  policy,  and  changing  the  risk  understood  to  be  run.    Id. 

It  is  always  a  question  how  far  the  want  of  disclosure  of  a  paper,  admit- 
ting it  to  be  Intentionally  a  £Use  one,  was  material  to  the  risk.  Le  Boy  v, 
United  Ins.  Cj.,  7  J.  R.  343 ;  BamweU  v.  Church,  1  Cai.  R.  217 ;  KenMe  t. 
Bowne,  I  Cai.  R  75 ;  Thkoa  v.  Marine  Ins.  Co.,  2  J.  R.  130 ;  Walden  v.  New 
York  Ins.  Co.,  12  J.  R.  128. 

In  an  action  on  an  open  policy  on  goods  laden  on  board  the  brig  Minerva, 
at  and  from  New  York  to  Amsterdam ;  and  in  the  memorandum  at  the 
bottom,  tho  property  insured  was  warranted  to  be  American  property ;  and 
also  warrant;ed  that  the  property  was  not  imported  by  the  exporters.  The 
vessel  was  taken  by  a  British  privateer,  and  the  hide^  which  were  insured, 
were  condemned,  as  belonging  to  the  enemies  of  Great  Britain.  The  defend- 
ants objected  to  a  recovery  as  for  a  total  loss,  on  the  ground,  that  the  vessel 
had  on  board  a  corti^cale  of  orij^In  from  the  French  consul,  and  that  the 
defendants  were  not  inforoiod  of  this  document.  It  was  said  to  have  been 
a  false  paper,  and  the  efficient  causo  of  condemnation ;  but  the  court  held, 
that  whe  plaintiffs  were  entitled  to  recover,  saying,  "  admitting  the  certificate 
not  to  be  strictly  true,  there  was  no  evidence  of  any  maia  fides  in  the  plain- 
tiffs, the  jury  have  not  found  any  fraud  in  them,  in  respect  to  the  contents 
or  concealment  of  the  paper.  On  the  contrary,  it  is  found  by  the  jury  that 
such  a  certificate  was  a  usual  and  customary  document  on  board  of  a  vessel 
for  France  cr  Holland  ;  ani  it  T7as  held  that  the  insured  were  not  bound  to 
make  it  kuowj  to  the  insurer.  Le  Roy  v.  United  Insurance  ConyMny,  7  J. 
R.343. 

If  he  accept  the  abandonment,  Vr^e  subsequent  wages  will  be  chargeable  to 
him  as  owner,  and  not  as  iiisxiror.     Id. 

It  seems  that  the  particular  interest  which  the  insured  has  in  the  property 
insured,  need  not  be  described  in  the  policy.  Thus,  a  mortgagor  or  mort* 
gageo  need  not  disclose  his  qualified  or  partial  interest  Trader's  Ins.  Oo.  w, 
Roberts,  0  Wen.  409. 
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the  arrival  of  the  sloop,  before  which  period  Valentine 
had  stopped  payment,  some  diflBculty  about  the  division  of 
her  cargo  being  apprehended,  the  whole  was  put,  with  the 
consent  of  all  parties,  into  the  hands  of  the  defendants  to 
sell  on  commission,  upon  an  express  undertaking  by  them 
to  pay  separately  to  each  house  its  respective  proportion 
of  the  net  proceeds.  Subsequent  to  this,  the  house  of 
Jackson  &  Perkins  became  insolvent,  and  Jackson  being 
examined,  swore  that  Valentine  had,  after  placing  the  pro- 
perty with  Morris  &  Wisner,  agreed  that  his  share  should, 
in  the  first  place,  be  disposed  of  in  satisfaction  of  such 
balance  as  might  be  due  from  him  to  Jackson  &  Perkins 
on  account  of  the  shipment  and  taking  up  of  certain  bills 
then  unpaid,  but  indorsed  by  them  for  Valentine,  in  con- 
sequence of  which  they  had  taken  up  notes  to  the  amount 
of  1,884  dollars  and  94  centSw  Every  word  of  this  was 
flatly  denied  by  Valentine,  who  deposed  that  he  always  de- 
clared to  Jackson  &  Perkins,  that  the  whole  of  his  inter^t, 
in  the  cargo  of  the  Nancy,  should  go  to  his  general  credi- 
tors, and  that  he  forbade  paying  any  of  his  notes,  as  both 
he  and  Perkins  &  Jackson  were  insolvent. 

On  this  testimony,  the  counsel  for  the  defendants 
insisted  the  *plaintiflfs  ought  to  be  non-suited,  1st.  [*66] 
Because  Jackson  &  Perkins  were  so  interested  with 
Valentine  in  the  cargo  of  the  Nancy  as  partners,  or  other- 
wise, as  to  be  enabled  to  make  a  legal  transfer  of  the  whole 
cargo ;  2d.  That  the  assignees,  standing  in  the  place  of 
Smith  Valentine,  could  recover  no  more  from  the  defend- 
ants than  Valentine  could  hav^o  done  from  Jackson  k  Per- 
kins, and  as  to  them  a  bala!:oo  was  due,  there  consequently 
could  not  be  a  recovery. 

The  judge  having  overruled  the  last  position,  reserved 
the  first  for  the  opinion  of  the  court,  and  then,  leaving  the 
credibility  of  the  witnesses  to  the  jurors,  charged  for  the 
plaintiffs,  in  favor  of  whom  the  jury  found. 

Application  was  now  made  to  set  aside  this  verdict,  and 
grant  a  new  trial  for  a  variety  of  reasons.     The  decision 
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of  the  courtj  however,  was  confined  to  the  second  only, 
which  was,  that  allowing  Valentine  and  the  hoose  of  Jack* 
son  k  Perkins  to  be  tenants  in  common  of  the  cargo,  and 
therefore,  as  between  them,  no  action  would  lie,  yet  the 
promise  of  the  defendants  to  account  separately  to  each, 
rendered  them  liable,  independent  of  the  naLurc  of  the  ten- 
ancy, 

ffopkinsy  for  the  plaintiffs.  It  is  immaterial  how  many 
persons  were  interested  in  the  property  in  question,  or  of 
what  nature  their  interest  were ;  the  express  promise  of 
the  defendants  was  to  pay  according  to  the  several  rights, 
and,  therefore,  became  a  separate  engagement  to  each  for 
his  proportion. 

Biker  and  WiUcins,  contra.  The  benefit  of  this  promise 
is  claimed  by  assignees,  and,  therefore,  subject  to  all  the 
equities  which  could  be  urged  against  their  bankrupt.  The 
defendants  are  entitled  under  Jackson  &  Perkins ;  what- 
ever, therefore,  they  might  claim  against  Valentine,  Morris 
&  Wisner  may  against  his  assignees. 

Hopkins  was  told  it  was  unnecessary  to  reply. 

Per  Ouriam.  It  was  lefk  to  the  jury  to  decide  on  the 
accuracy  and  credibility  of  these  witnesses,  and  it  seems 
that  they  believed  Valentine.  The  only  question,  therefore, 
is,  whether  the  assignment  made  by  Jackson  &  Perkins, 
can,  under  the  circumstances  of  this  case,  defeat  the  plain- 
tiffs' recovery. 

From  the  manner  in  which  the  case  is  presented  to  tho 
court,  it  is  to  be  intended,  that  the  defendants  have  sold 
the  cargo,  are  possessed  of  the  money,  and  that  no  diffi- 
culty exists  of  ascertaining  the  respective  interests  of  the 
parties.  It  will  not  be  necessary  to  decide,  whether  Jack* 
son  k  Perkins  and  Valentine  were  partners  v/ith  respect 
to   the  cargo.     If  the)*  were  not,  there  could  not  exist 


NEW  YORK,  MAY,  1806.  67 


<^m 


Smith  T.  Cheetham, 


•a  shadow  of  doubt;  and  if  they  were  partners,  [*57] 
the  objection  does  not  lie  in  the  defendants'  mouths. 
They  have  no  concern  with  the  partnership  ;  their  under- 
taking was  to  pay  each  house,  separately,  the  net  proceeds 
of  the  property.  As  respects  the  defendants,  it  was  a 
several  and  distinct  undertaking.  The  case  is  too  clear  for 
argument.  The  opinion  of  the  court  is,  that  the  plaintiffs 
are  entitled  to  judgment  on  the  verdict. [1] 

New  trial  refused. 


Smith  against  Chebtham. 

Ef  to  aseertain  the  quantum  of  damages  a  juiyag^ree  that  each  shall  setdowA 
■  BUdi  som  as  he  thinks  fit.  divide  the  aggregate  by  12,  and  the  quotient  be 
the  verdict,  it  78  an  irregularity  for  which  it  will  be  set  aside.  The  con- 
fessions of  ju.'jmen  as  Id  their  own  misbehavior  may  be  heard  in  apply- 
ing to  set  aside  a  verdict,  and  so,  ut  aeTnb,  may  their  affidavits.  If  judg- 
ment has  been  entered  before  argument  brought  on  for  want  of  an  order 
to  stay  proceedings,  and  the  judge  refused  to  grant  one  merely  because 
he  thought  the  case  would  be  determined  within  the  first  four  days  of 
term,  it  will  be  no  objection  to  awarding  the  new  trial  ordered. 

This  was  an  action  for  a  libel,  in  which  a  verdict  for 
200  dollars  had  been  rendered  in  favor  of  the  plaintiff! 

J/iT&r,  on  behalf  of  the  defendant^  moved  to  set  it  aside 
for  irregularity  in  the  jury,  upon  an  affidavit  of  the  consta- 
ble who  attended  them,  stating,  that  after  they  had  retired 
to  their  room  to  agree  on  their  verdict,  and  while  discus- 
sing the  matter,  he  heard  one  of  them  say  one  cent  damages 

p]  Where  there  are  several  jointly  interested  in  a  contract,  they  must  all 
join  as  plaintiffs,  whether'suing  in  their  own  "right  or  in  the  rigl)t  of  another, 
as  assignees,  trustees,  or  the  like.  Brinkerhoffy,  Wemple,  1  Wen.  470.  As 
10  the  claim  being  joint,  the  necessity  of  joinder,  and  the  consequences  of 
Ckon-joinder,  see  authorities  fully  collected  by  A.  Burr,  arguendo  for  dfifendanl 
m  Smyth  v.  Bradstreetf  5  Cow.  213 ;  also  vide  Code^  sees.  97,  100. 
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was  enough  ;  another,  that  six  cents  damages  and  six  cents 
costs  were  sufficient ;  and  that  he  afterwards  saw  at  least 
six  of  the  jurors  take  a  pen  aud  mark  down  what  he  be- 
lieved, and  understood  to  be,  the  sum  that  they  thought 
proper  to  give  as  damages  in  the  cause,  and  from  what  he 
then  saw  and  heard,  he  understood  the  whole  sum  should 
be  divided  by  12,  and  the  quotient  was  to  be  the  verdict 
That  two  of  the  jurors  had  since  owned  to  him  that  the 
verdict  was  determined  by  an  agreement  that  each  should 
put  down  such  sum  as  he  thought  proper,  that  the  whole 
should  be  divided  by  12,  and  that  the  verdict  was  really 
thus  determined. 

These  facts,  he  contended,  were  sufficient  to  warrant  the 
application.  That  they  did  not  rest  solely  on  the  confes- 
sion of  a  juror,  which  might  possibly  be  deemed  inade- 
quate, but  came  through  a  channel  perfectly  regular.  In 
Hale  V.  Cove,  1  Stra.  642,  a  verdict  rendered  by  drawing 
of  lots  was  set  aside,  though  according  to  law.  The  prin- 
ciple of  that  case  applied  to  this.  It  was  a  determination 
without  regard  to  the  merits.  One  inveterate  juror  might, 
by  putting  down  a  large  sum,  insure  an  excessive  and 
ruinous  verdict. 

Emott,  contra.  The  caoe  cited,  and  all  others  on  the 
same  point,  went  on  this  principle,  that  it  should  not  be 
left  to  chance  to  determine  on  which  side  a  verdict  should 
be  given.     Here,  there  was  no  dispute  about  the  party  in 

whose  favor  it  ought  to  have  been  rendered.  The 
[*58]     sum  only  was  to  be  ascertained.     Had  *each  juror 

mentioned  the  amount  of  damages  he  thought  right, 
to  come  to  an  agreement,  there  must  have  been  conces- 
sions. The  mode  complained  of  was  as  pure  and  innocent 
as  if  effected  by  word  of  mouth  or  conversation. 

• 

Spencer,  J.  In  this  cause  the  inclination  of  my  mind  was 
again.st  setting  aside  the  verdict,  considering  it  indisputable 
that  the  affidavits  of  jurors,  and  of  course  their  confessions, 
oould  not  be  received.     Were  that  the  law,  then  the  affi 


NEW  YORK,  MAY.  1806.  68 

^-^■^^— —  — ^— 

Smith  ▼.  Cbeetham. 

davit  of  Murphy  would  not  establish  the  fact  that  the  vor* 
diet  was  the  result  of  chauce.  But,  on  examining  the 
English  authorities  prior  to  the  revolution,  it  appears  to 
me  that  the  information  of  jurors,  as  to  what  passed, 
may  be  received.  The  only  decision  to  the  contrary  is  in 
Prior  v.  Potvers,  1  Keb.  811,  but  it  is  a  very  unintelligible 
and  illy  reported  case.  The  determination  in  Mdlxsh  t. 
Arnold^  Bunbury,  51,  and  Phillips  v.  Fowler^  Barnes,  441, 
show  that  the  information  of  jurors  may  be  received,  and 
I  cannot  perceive  any  principle  of  law  invaded  by  it  The 
affidavit  of  Murphy,  in  connection  with  confessions  of  the 
jurors,  leave  no  doubt,  that  the  amount  of  damages  was 
ascertidned  by  each  person's  setting  down  the  sum  he 
thought  fit,  and  dividing  the  aggregate  by  twelve.  If  this 
practice  be  tolerated,  it  will  prevent  that  discussion  and 
examination  so  necessary  to  the  development  of  truth,  and 
so  essential  to  justice.  To  affirm  the  present  verdict  would 
be  to  sanction  a  practice  dangerous  in  the  highest  degree. 
I,  therefore,  am  of  opinion  that  a  new  trial  be  had,  and 
that  the  costs  abide  the  event 

Livingston  J.  Every  verdict  should  be  the  result  of  re- 
flection, and  not  the  efiect  of  chance  or  lot  Jurors  being  • 
8worn  to  determine  according  "  to  evidence,"  suitors  have 
a  right  to  expect  that  they  will  examine  and  decide  upon 
it  to  the  best  of  their  ability  and  discernment  But  if  lot 
is  to  be  substituted  for  judgment,  if  deliberation  and  re« 
Hection  are  to  yield  to  the  cast  of  a  die,  parties,  instead  of 
exposing  themselves  to  a  heavy  and  useless  expense,  will 
gamble  away  their  rights,  or  have  recourse  to  more  intern* 
perate  means  of  ascertaining  them.  The  practice,  there* 
fore,  cannot  be  to  promptly  nor  strongly  discountenanced. 
Accordingly  in  England,  where  so  much  pains  are  taken 
to  preserve  a  pure  administration  of  justice,  not  only  ver- 
dicts determined  by  lot  or  hazard  are  always  set  aside,  but 
every  species  of  misbehavior  in  a  jury  is  narrowly  watched, 
and,  if  not  punished,  the  party  affected  by  it  is  never  de- 
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nied  relief.    Thus  new  Irmls  have  been  granted 
[*59]    because  jurors  have  been  ^allowed  to  go  at  lai^e  by 

the  officers  having  the  custody  of  them ;  because 
they  had  taken  refreshments  between  the  charge  and  de- 
livering their  verdict;  because  one  of  them  left  his  fellows, 
and  then  returned  with  a  paper  which  influenced  their  de- 
cision ;  because  a  juror  had  received  a  paper  from  the  plain- 
tiff after  leaving  the  bar,  and  especially  on  the  ground, which 
most  nearly  resembles  that  on  which  this  application  is  made^ 
I  mean  that  of  determining  by  lot.  Bro.  Abr.  tit.  Verd.  17, 
18,  3d  edit.  Ibid,  18,  14  ;  Her.  7,  1 ;  1  Sid.  285.  Thus,  in 
MdUsh  V.  Arnold^  Bunb.  51,  a  verdict  was  set  aside,  because 
whether  three  or  five  hundred  pounds  should  be  given, 
was  determined  by  throwing  up  cross  and  pile.  In  Halt  v. 
Cove^  1  Stra.  642,  because  two  papers  were  put  into  a  hat, 
on  the  one  marked  P.  coming  out,  a  verdict  was  found  for 
theplaintift*  which,  although  according  to  evidence  and  the 
judge's  opinion,  was  set  aside.  The  same  thing  was  done 
in  PhiUvps  v.  Fowler^  Barnes,  441,  because  recourse  was  had 
to  casting  of  lots ;  and  in  Vaise  v.  Delaval^  1 D.  &  E.  11.  Ld. 
Mansfield  assented  to  the  propriety  of  the  rule,  but  would 
not  receive  an  affidavit  of  the  fact  from  the  jurymen  them- 
selves, although  in  Phillips  v.  Fowler,  such  a  one  was  read. 
With  proper  submission  to  his  lordship,  it  appears  the  best 
and  highest  evidence  of  which  the  case  admits.  If  a  man 
will  Voluntarily  charge  himself  with  a  misdemeanor,  why 
should  he  not  be  indulged  ?  Are  not  criminals  in  England 
every  day  convicted,  and  even  executed,  on  their  own  con- 
fession ?  And  is  not  our  state-prison  filled  in  the  same 
way?  Bat,  perhaps,  it  may  be  thought  that  this  verdict 
cannot  be  classed  with  those  which  have  been  the  result  of 
chance.  If  not,  the  method  pursued  was  still  more  excep- 
tionable. Where  chance  alone  is  tried,  the  decision  will 
sometimes  be  correct,  however  wrong  the  means  of  arriving 
at  it.  Indeed,  not  many  centuries  back,  our  superstitious 
ancestors  considered  this  equivoca!  mode  of  ending  a  con- 
troversy as  a  direct  and  legitimate  appeal  to  heaven,  and 
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ns  a  certain  way  of  discovering  the  divine  will.    Here,  the 
method  of  deciding  as  effectually  precluded  a  proper  exer- 
cise of  judgment,  as  that  of  chance ;  and,  what  is  worse, 
put  it  in  the  power  of  any  one  juror,  from  prejudice,  passion, 
or  other  bad  motive,  to  ruin  a  defendant.     He  is  only  to 
set  down  a  sum  sufficiently  large,  and,  if  his  fellows  adhere 
to  their  promise,  a  most  outrageous  verdict  will  be  the  con- 
sequence.    Thus  no  one  can  tell,  at  the  time  of  pledging 
himself,  what  sum  he  will  finally  agree  to.     It  was  said  on 
the  argument,  that  this  might  be  nothing  more  than  an 
essay  to  produce  an  understanding.     As  a  mere 
attempt  at  unanimity,  there  might  be  nothing  *very     [*60] 
reprehensible  in  it ;  but  it  is  impossible  to  regard 
what  passed  in  any  other  light  than  a  stipulation,  by  each 
man,  to  set  down  any  sum  he  pleased,  and  that  the  quo 
tient  arising  from  a  division  by  twelve  should,  at  all  events, 
become  his  verdict.     The  die  was  not  only  to  be  cast,  but 
the  throw,  whatever  it  might  be,  abided  by.     If  evidence 
of  this  fact  may  not  be  received  from  a  juror  himself,  (which 
opinion,  however,  I  do  not  here   adopt,)  what  stronger 
proofs  than  those  we  already  have,  can  be  required  of  the 
misbehavior  complaine<l  of?     The  constable  who  kept  the 
jury  swears,  "  that  from  what  he  heard  and  saw,  he  under- 
Btood  that  the  sums  set  down  by  the  several  jurors  were  to 
be  divided  by  12,  and  the  quotient  was  to  be  the  verdict." 
£[e  also  swears,  ''  that  the  verdict  was  determined  by  an 
ctgreement  that  each  should  put  down  such  sum  as  he 
thought  proper,  and  that  the  whole  should  be  divided  by 
12,  and  the  verdict  was  thus  determined."     Another  wit- 
Xiess  informs  us  that  some  of  the  jury  acknowledged  the 
'Vrhole  matter  to  him.     Stronger  than  all  this  is  the  silence 
^f  the  jurors  themselves.      Exculpatory  affidavits  would 
liardly  be  rejected,  and  yet  not  one  is  produced.     We  can- 
not suppose  any  juror  would  be  so  regardless  of  character, 
and  BO  insensible  to  the  calls  of  justice,  as  to  deny  the  plain- 
tiff  so  small  a  boon.     In  the  case  cited  from  Bunbury, 
affidavits  had  been  made  by  persons  who  heard  the  jurors 
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talk  of  the  matter,  and  great  stress  is  laid  on  "  their  not 
thinking  fit  to  clear  themselves  by  oath."  So  in  Parr  v 
Seames  and  oAers,  Barnes,  438,  where  a  verdict  had  been 
determined  by  "  hustling  halfpence  in  a  hat,"  the  court  gave 
the  plaintiff  an  opportunity  to  procure  affidavits  from  some 
of  the  jurors.  With  mc,  this  silence  is  conclusive  evidence, 
not  only  of  the  truth  of  the  affidavits  so  far  as  they  go,  but 
of  every  inference  against  their  conduct,  which  the  circum- 
stances disclosed  will  in  any  degree  warrant  If  we  ask 
for  stronger  proofs,  and  at  the  same  time  adopt  Lord  Mans* 
field's  rule  of  shutting  the  mouths  of  the  jurors,  we  may  as 
well,  at  once,  close  the  door  on  all  inquiries  of  the  kind, 
and  leave  them  to  act  and  decide  as  they  please.  The  only 
case  from  which  Lord  Mansfield's  opinion  can  derive  any 
support  whatever  is  that  of  Prior  v.  Potoers^  1  Keb.  811. 
There  one  of  the  jury  had  confessed  the  whole  matter,  but 
being  against  himself,  it  was  not  much  regarded,  and  the 
court  seem  afraid  that  if  they  granted  a  new  trial  they 
would  have  to  punish  the  jury,  which  could  not  be  done 

on    their  own  confession.     Why  the  judges   are 
[*61]     so  very  tender   of  the  *jury;    or  why   they,   as 

well  as  others,  may  not  be  punished  on  their  own 
confession,  which  is  the  highest  evidence,  we  are  not  told. 
But,  without  refuting  an  argument  which  is  founded  alto- 
gether in  mistake,  it  is  sufficient  to  say  that  this  decision 
took  place  in  the  16th  year  of  Charles  II. ;  and  that,  since 
that  time,  information  has,  in  various  instances,  been  re- 
ceived from  the  jurors  themselves,  so  that  long  before  the 
revolution  it  ceased  to  be  a  precedent  in  England,  and  of 
•course  is  not  now  binding  here.  The  case  of  Vaise  v.  Dda- 
valj  happened  since  the  revolution,  and  therefore  forms  no 
precedent.  My  opinion,  on  the  whole,  is,  that  there  be  a 
new  trial  with  costs  to  abide  the  event,  agreeably  to  the 
decision  in  Hak  v.  Oove,  The  losing  party  ought  not  to 
pay  for. being  relieved  against  misconduct  and  irregularity 
in  a  jury,  any  more  than  against  the  consequence  of  a  mi» 
direction  on  a  point  of  law. 
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Kent,  Ch.  J.    If  the  jury  cast  lots  for  whom  they  shall 
find,  it  would,  no  doubt,  vitiate  the  verdict.     3  Black.  376. 
Hale  V.  Cbve,  1  Stra.  642 ;  Barnes,  433.     Prior  v.  Poioers,  1  . 
Keb.  811.    Foy  v.  Harder,  3  Keb.  805.     But  the  better 
opinion  is,  that  the  fact  must  not  be  derived  from  the  jurors 
themselves,  since  the  court  cannot  take  notice  of  it,  with 
out,  at  the  same  time,  making  the  jury  answer  for  the  mis- 
demeanor.    1  Keb.  tihi  sup.  Vaise  v.  Delaval,  1  D.  &  E. 
ll.(a)    The  decision,  however,  in  Phillips  v.  Fowler,  Barnes, 
441,  is  contra.    In  this  case,  then,  I  incline  to  the  opinion, 
that  so  much  of  the  affidavit  as  relates  to  the  confession  of 
the  two  jurors  ought  not  to  be  received,  although  I  do  not 
think  that  part  of  it,  if  proper,  adds  any  material  strength 
to  the  motion.     The  charge  here,  is  not  that  the  jury  cast 
lots  whether  they  should  find  for  the  plaintiff  or  defendant, 
but  only  that,  in  ascertaining  the  amount  of  the  damages^ 
they  took  the  average  sum  deduced  from  the  different 
opinions  of  each  other.     This  has  no  analogy  to  the  case  of 
casting  lots,  or  determining  by  chance,  for  whom  they 
shall  find.    The  liquidation  of  damages  must  always,  in  a 
certain  degree,  be  the  result  of  mutual  concession,  since  the 
amount  of  the  injury  is  not  susceptible  of  being  ascertained 
with  mathematical  precision.    If  this  mode  of  collecting 
the  medium  of  their  different  opinions,  was  fraudulently 
abused  by  any  of  the  jury,  by  fixing  on  a  sum  intended  to 
be  extravagantly  high  or  low,  and  which  was  not  given  in 
good  faith,  it  would,  perhaps,  justify  our  interference;  but 
no  such  fraud  appears,  or  is  to  be  presumed,  in  the  present 
case.    I  do  not,  therefore,  think  that  this  mode  of  ascertain- 
ing the  average  sum  was  in  itself  exceptionable,  and 
if,  *when  ascertained,  it  appeared  to  the  jury  to  be  a     [*62] 
reasonable  sum,  under  all  the  circumstances  of  the 
case,  connected  with  sentiments  of  respect  and  conciliation 
for  each  other's  opinions,  I  think  it  was  not  improper  fox 

(a)  See  Owen  and  another  v.  WarhurUmy  1  New  Rep.  320,  iliat  t'.o  coxJt 
will  not  set  aside  a  verdict,  upon  the  aflQdnvit  of  a  juryman  ll.al  it  was  li- 
dded bj  lo  % 
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them  finally  to  adopt  that  sum.[l]  As  we  are  to  intend  all 
this  took  place,  for  nothing  appears  to  gainsay  it,  I  thieve 
•  the  motion  ought  to  be  denied.  It  may  not  be  improper 
to  add,  in  confirmation  of  this  opinion^  that  it  is  supported 
by  that  of  the  court  ot  common  pleas  of  Philadelphia,  in 
the  case  of  Gowperthvmte  v.  JoneSy  2  Dal  I.  55,  and  which 
was  afterwards  affirmed  in  the  supreme  court  of  that  state. 

Thompson,  J.,  gave  no  opinion,  not  having  heard  the 
argument 

Tompkins,  J.,  had  been  concerned. 

New  trial. 

%*  After  the  decision  of  the  court  was  pronounced| 
Wilkins  observed,  that,  as  no  order  to  stay  proceedings 
had  been  served,  judgment  had  been  perfected  before  the 
argument  took  place,  and  though  this  fact  was  unknown 

[1]  In  Mitchea  v.  Ehle,  10  Wendeirs  Rep.  595,  whidi  was  an  action  of 
Blander,  the  jury,  after  an  ineffectual  attempt  to  agree  on  a  verdict,  left  it  to 
lot,  whether  the  verdict  should  be  for  the  plaintiffs  or  defendants,  by  placing 
ballots  in  a  hat,  some  marked  prtze^  and  others  being  blank,  to  be  drawn  oat 
by  the  jurors ;  and  if  more  pnzes  than  blanks  were  thus  drawn  out  of  the 
.lat,  it  was  agreed  the  verdict  should  be  for  the  plaintiffs,  otherwise  for  tho 
defendants.    The  supreme  court  set  the  verdict  thus  rendered  aside. 

As  to  particular  instances  of  misconduct  of  jury,  which  will  set  aside  a 
eordict,  see  Douglasa  v.  Tonsey^  2  Wend.  352  ;  Wilson  v.  Abrahams^  1  Hill, 
207,  overruling  Brant  v.  Fowler^  7  Cow.  262 ;  ChU  v.  Perry^  6  Cow.  684 ; 
OUver  v.  Springfield  Presbyterian  Churchy  5  Cow.  283 ;  People  v.  Douglass^  4 
Cow.  26 ;  Hill,  ex  parte^  3  Cow.  355.  (It  is  irregular  for  a  jury  each  to  put 
down  a  sum  which  they  find  for  the  party,  add  the  sums  together,  divide  by 
the  number  of  jurors,  and  adopt  the  quotient  as  their  verdict  Roberts  y. 
Fhilis,  1  Cow.  238 ;  Smith  v.  Thompson,  1  Cow.  221 ;  Hockley  v.  Eastie,  3 
J.  R.  252 ;  Thayer  v.  Van  Vleet,  5  J.  R.  Ill ;  The  People  v.  Meaney,  4  J. 
R.  294. 

Affidavits  of  jurors  in  exculpation  of  themselves,  and  in  support  of  theif 
verdict,  are  admissible,  so  also  to  show  that  a  mistake  has  been  made  in  tak« 
ing  their  verdict,  and  that  it  was  entered  differently  from  what  they  intended ' 
but  tbo  affidavits  of  jurors  are  not  to  be  received  to  impeach  a  verdict  Dam 
V.  Tticker,  4  J.  R.  487  ;  Jackson  ex  dem.  Node  v.  Dickinson,  15  J.  R.  308. 
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to  the  counsel  concerned,  still  it  was  within  the  rule  of 
Skefhard  ads.  Oase^  Cole,  90. 

Livingston,  J.  I  imagined,  when  I  was  applied  to  for 
an  order,  that  the  argument  would  have  been  had,  and  the 
determination  pronounced,  within  the  first  four  days  of 
term,  so  that  judgment  could  not  have  been  entered ;  other- 
"wise,  I  should  have  granted  the  order  to  stay  proceedings ; 
"the  defendant  must  not  be  prejudiced  by  my  omission,  or 
znisconception. 


Jackson,  ex  dem,  Sherwood,  against  Phelhs. 

the  act  of  5th  of  April,  1803,  the  title  to  the  military  bounty  lands  vested 
in  the  patentees  at  the  time  of  their  deaths  respectively,  thongh  they  died 
previous  to  the  27th  of  March,  1785. 

Ejectment  for  lands  in  Scipio,m  the  county  of  Onon- 
daga. 

Samuel  Mitchel,  the  patentee  from  whom  the  lessor  of 
Yhe  plaintiff  derived  title,  was  a  soldier  in  the  New  York 
^ine,  who  died  in  October,  1781,  without  issue,  leaving  a 
"brother  named  Martin,  and  a  sister  called  Mary.  By  the 
"flSfth  section  (vol.  2,  Greenleaf  s  ed.  333,)  of  the  statute,  (of 
*^he  6th  April,  1790,)  *'  to  carry  into  effect  the  concurrent 
^^-esolutions  and  acts  of  the  legislature,  for  granting  certain 
^andfl  promised  to  be  given  as  bounty  lands,  and  for  other 
;^arpo8es  therein  mentioned,"  it  was  enacted  ''  that  the 
etters  patent^  directed  to  be  issued,  shall  issue  in  the  names 
f  the  persons  who  have  actually  served  in  the  line  of  the 
of  the  United  States,  as  designated  in  the  concurrent 
^^resolutions,  and  the  eleventh  clause  of  the  act 
-^passed  on  the  *llth  day  of  May,  1784,  granting  [*68] 
"%he  some  to  such  persons  respectively,  and  to  their 

ive  heirs  and  assigns  forever,  and  the  lands  to  be 

Vol.  in.  7 
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granted  in  and  by  the  said  letters  patent  shall  be  deemed, 
considered,  and  adjudged  to  have  vested  in  the  respective 
grantees  and  their  heirs  and  assigns  respectively,  on  the 
27th  day  of  March,  in  the  year  of  our  Lord,  1783;  and  all 
grants,  bargains,  sales,  devises,  and  other  dispositions  made 
by  any  of  the  said  grantees,  or  their  heirs  or  assigns,  of  ihe 
said  lands  so  to  be  granted  to  them  respectively,  or  any 
part  thereof,  between  the  said  27th  day  of  March,  in  the 
year  last  aforesaid,  and  the  date  of  such  letters  patent  re- 
spectively, shall  be  as  good  and  effectual,  as  if  the  said* 
letters  patent  had  been  granted  on  the  said  27th  day  of 
March  in  the  year  last  aforesaid." 

Some  short  time  after  the  passing  of  this  law,  the  letters 
patent  for  the  premises  in  question  were  granted  to  Samuel 
Mitchel.  On  the  21st  of  October,  1797,  Martin  Mitchel,  by 
deed  duly  acknowledged  and  recorded,  conveyed  to  Thomas 
Pardy,  and  he  in  the  same  manner,  on  the  10th  of  Novem- 
ber, 1797,  conveyed  to  Sherwood. 

By  an  act  of  the  legislature,  entitled  '*  An  act,  granting 
relief  to  certain  persons  claiming  titles  to  lands  in  the 
counties  of  Cayuga  and  Onondaga,"  it  is  in  the  first  section 
ordained,  "  that  the  title  to  all  lands  heretofore  granted  by 
letters  patent,  to  officers  and  soldiers  serving  in  the  line  of 
this  state,  in  the  army  of  the  United  States,  in  the  late 
war  with  Great  Britain,  and  who  died  previous  to  the 
27th  day  of  March,  1783,  shall  be,  and  is  declared  to  have 
been,  vested  in  the  said  persons  at  the  times  of  their  deaths 
respectively. 

At  the  trial  of  the  cause,  which  rested  on  one  single  de- 
■  raise  from  the  lessor,  the  antecedent  facts,  documents,  and 
laws,  were  given  in  evidence  and  relied  on  by  the  plaintiff. 
He  also  proved  the  defendant  to  be  in  possession  of  the 
premises,  and  that  at  the  time  the  deed  from  Pardy  was 
executed,  it  was  agreed  between  the  lessor  of  the  plaintiff 
and  Samuel  Phelps,  the  late  husband  of  the  defendant, 
that  Sherwood  should  purchase  the  premises  from  Pardy, 
for  die  benefit  of  himself,  the  lessor,  Samuel  Phelps,  and 
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Others,  then  in  possession  of  the  premises,  commence  an 
action  to  try  the  validity  of  the  title  derived  from  Samuel 
Mitchel,  and  that,  on  establishing  it,  Phelps,  or  his  repre- 
isentatives,  should  receive  from  Sherwood  a  deed  for  the 
premises  in  question,  at  4  dollars  per  acre.  On 
this  testimony,  the  defendant  moved  *for  a  non-suit,  [*84] 
which  being  overruled,  she  then  produced  a  deed, 
duly  recorded  and  acknowledged,  from  William  I.  Vreden- 
burgh  to  her  late  husband,  for  the  very  premises,  dated  the 
6th  of  December,  1794.  The  judge  having  charged  in 
favor  of  the  plaintiff,  the  jury  found  accordingly.  A  case 
was  then  made,  subject  to  the  opinion  of  the  court  on  this 
point :  whether  any  title  passed  by  the  letters  patent  to 
oarauel  Mitchel,  the  soldier,  he  being  dead  at  the  time  they 
were  issued. 

Woodworih,  (Attorney-General,)  for  the  plaintiff.  The 
<lccipion  of  this  case  will  depend  on  the  acts  of  1790  and 
1808.  It  is  objected  that,  by  the  words  of  the  first  law, 
Jiothing  could  pass  to  the  soldier,  who  was  dead.  But  if 
it  was  meant  that  only  those  in  existence  on  the  27th  day 
of  March  should  take,  the  statute  would  never  have  di- 
rected that  the  lands  should  be  deemed  to  have  vested,  on 
that  day,  in  the  *'/(«>«"  of  the  patentees.  This  word  is  not 
used  merely  to  denote  the  quality  of  the  estate,  but  has  a 
farther  operation,  to  vest  it  in  the  descendants  of  those  not 
then  in  esse. — ^Doubts,  however,  having  been  entertained  on 
this  subject,  the  act  of  the  5th  of  April,  1803,  was  passed, 
which,  it  is  presumed,  puts  the  question  at  rest. 

JBmottj  contra.  The  expressions  relied  on  are  merely 
words  of  limitation.  The  legal  effects  of  words  in  a  stat- 
ute are  the  same  as  in  a  deed,  and  the  terms  used  in  the 
law  referred  to  were  only  to  give  a  fee,  not  describe  the 
persons  who  were  to  take.  If  a  devise  be  to  a  man  and 
his  heirs,  and  the  devisee  die  before  the  testator,  the  de- 
vise  is  gone,  because  there  is  no  one  to  take  at  the  death 
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of  the  testator,  for  the  heirs  cannot  come  in.  The  same 
principle  applies  in  this  case.  It  is  an  absurdity  to  say 
the  legislature  intended  lands  to  vest  in  a  man  who  wa» 
antecedently  dead.  Besides,  what  rule  of  descent  is  to  pre< 
vail  ?  In  1782  the  common  law  would  govern.  In  1786 
we  changed  that  system,  and  abolished  the  rights  of  pri- 
mogeniture. In  addition  to  these  arguments,  the  case 
shows,  that  at  the  time  when  Pardy's  deed  was  executed, 
there  was  an  adverse  holding  under  colof  of  title,  and 
therefore  nothing  passed  by  it. 

Woodioorthj  in  reply.  The  facts  aud  agreement  in  the 
case  do  away  all  the  argument  as  to  aJverse  possession, 
and  show  the  whole  procedure  was  to  settle  the  question 
now  brought  up,  which  has  never  b^en  determined.  The 
8th  section  of  the  act  of  1803  presoribes  the  rules  of  de- 
scent, and  establishes  those  of  1786.  We  allow  that  a  de- 
vise to  a  man  and  his  heirs  in  a  deed,  will  not 
[*65]  *operate  as  a  designatm  personce,  but  it  may  be 
otherwise  in  a  statute.  Because  the  one  conforms 
to  the  law ;  the  other  makes  it. — By  the  law  of  1803  the 
title  is  "  declarecT^  to  have  vested  in  the  pei-sons  entitled  at 
the  times  of  their  deaths.    If  so,  it  must  desceitd  to  their 

heirs. 

. 

LrviNGSTON,  J.,  delivered  the  opinion  of  the  court.  In 
deciding  this  cause,  it  is  unnecessary  to  inquire  whether 
the  legislature,  by  its  resolution  of  the  27th  March,  1788, 
intended  to  comprise  within  its  bounty,  as  far  as  regarded 
the  line  of  this  state,  persons  not  embraced  by  the  act  of 
congress  of  16th  September,  1776 ;  or  whether  the  com- 
missioners of  the  land-office,  in  carrying  its  views  into 
effect,  have  expounded  them  too  liberally,  by  issuing  let- 
ters patent  to  soldiers  who  were  dead  at  the  time  of  its 
adoption :  or  whether,  if  those  who  were  the  authorized 
agents  of  government  have  erred  in  judgment,  as  to  the 
proper  object  of  gratuity,  bo7ia  fide  purchasers  can  now  he 
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disturbed.  Nor  is  it  of  edj  use  to  settle  the  operation  of 
military  grants  under  the  act  passed  the  6th  April,  1790. 
It  cannot  be  dissembled,  however,  that  were  it  proper,  in 
this  ;collateral  way,  to  draw  into  question  the  validity  of 
a  public  grant,  and  our  examination  were  limited  to  the 
terms  of  the  resolution,  and  the  effect  of  the  grants,  as 
fixed  by  this  law,  very  serious  difficulties  would  occur. 
Whatever  our  feelings  might  be,  or  however  strong  the 
daims  on  public  benevolence,  of  those  whose  fathers  may 
have  perished  in  fighting  the  battles  of  their  country,  we 
could  hardly,  without  some  violence,  or  indulging  an  im- 
proper  sympathy,  give  to  these  proceedings  an  interpreta- 
tion as  latitudinary  as  the  commissioners  have  done.  From 
a  view  of  the  different  public  acts  relative  to  this  matter, 
and  a  recurrence  to  the  history  of  the  times,  we  should, 
perhaps,  be  compelled  to  say,  that  a  provision  was  designed 
for  such  officers  and  solders  only  as  were  living  in  March, 
1788. 

But  whatever  doubts  may  have  existed  on  these  points, 
and  on  which  no  opinion  is  now  intended  to  be  given, 
none  can  reasonably  be  entertained  at  this  day,  with  res- 
pect to  the  validity  of  titles  derived  through  grants  to  mili 
tary  naben  who  may  have  died  at  any  period  whatever  during 
the  British  war.  The  legislature  has,  greatly  to  its  honoi*, 
declared,  by  an  act  passed  the  5th  April,  1808,  that  the 
title  '.'to  all  lands  theretofore  granted  by  letters  patent  to 
offioeni  and  soldiers  serving  in  the  line  of  this  state,  in  the 
army  of  the  United  States,  in  the  late  war  with  Great  Bri- 
tain, and  who  died  previous  to  the  27th  March,  1788, 
should  be,  and  thereby  was  declared  *to  have  been  [*66] 
vested  in  the  said  persons  at  the  time  of  their  res- 
pective deaths."  This  law  was  passed  with  a  full  know- 
ledge of  every  circumstance,  the  same  having  been  brought 
to  public  view  by  the  commissioners  appointed  to  settle 
the.  titles  to  this  property.  For,  so  long  since  as  the  year 
1800,  these  gentlemen,  in  a  very  able  report  to  the  gover- 
nor, had  exposed  the  mistakes,  if  such  they  were,  which 
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had  been  made  in  a  great  many  instances,  of  granting 
lands  to  persons  who  had  died  during  the  war,  and  in  the 
inoperative  nature  of  all  such  patents.  They  went  far* 
ther ;  thej  not  only  cautioned  government  against  render- 
ing  those  grants  valid,  but  recommended  the  institution  of 
an  inquiry,  as  preparatory  to  a  resumption  of  the^  lands. 
Nor  were  motives  of  interest  wanting  to  allure  to  a  mea* 
sure  of  this  kind  ;  for,  by  a  schedule  accompanying  this 
report,  it  appeared  that,  as  far  as  had  then  come  to  the 
knowledge  of  the  commissioners,  the  state  would  have 
gained  in  this  way  near  two  hundred  thousand  acres  of 
land  in  a  very  valuable  part  of  the  country.  The  legisla* 
ture,  however,  not  forgetful  of  the  services  which  the  pa- 
tentees had  rendered  in  establishing  the  independence 
of  their  country,  disdained,  in  a  moment  of  tranquility, 
and  when  no  danger  impended,  to  listen  to  suggestions  of 
interest,  but  with  generosity  not  very  common,  and  there- 
fore the  more  laudable  in  a  public  body,  confirmed  all 
these  patents  without  discrimination,  and  that  by  expres- 
sions so  apt  and  strong,  that  neither  on  the  argument  nor 
since,  has  the  plaintiff's  title  appeared  to  me  liable  to  the 
smallest  doubt  The  acts  being  declaratory  or  not  can  be 
of  no  moment,  as  it  respects  these  parties,  although  from 
its  subject  matter,  as  well  as  expressions,  it  would  seem 
more  naturally  to  belong  to  the  former  class.  As  these 
lands  belonged  to  the  state,  if  the  patents  were  void  or  in- 
oprative,  (for  it  is  not  pretended  they  have  been  granted 
before  or  since,)  it  was  competent  to  the  legislature  tooon- 
firm  and  quiet  the  titles  derived  under  them,  however  defec- 
tive they  were  before.  And  as  we  do  not  perceive,  from 
the  facts  l>efore  us,  that  the  rights  of  any  person,  otherwise 
acquired,  will  be  affected  by  the  confirmation,  we  are  not 
bound  to  suppose  that  such  cases  exist.  It  does  not  ap- 
pear that  Vredenburgh,  who  conveyed  to  Phelps,  had  any 
tiile  at  all.  If  he  had,  it  is  not  pretended  that  he,  or  those 
under  whom  he  claimed,  derived  any  right  from  the  state. 
Something  was  said  of  an  adverse  possession  in  Phelpa 
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at  the  time  of  the  execution  of  Pardy's  deed  ;  but 
how  could  this  be,  when  *Phelp8  had  agreed  that     [*67] 
the  purchase  should  be  made  for  the  express  pur- 
pose of  trying  the  validity  of  this  title?     Surely,  strongei 
evidence  cannot  be  required  that  Phelps  did  not  hold  ad 
versely  to  Pardy,  notwithstanding  his  deed  from  Vreden 
burgh,  than  his  willingness  to  take  under  the  former,  at  a 
stipulated  price,  so  soon  as  his  title  should  be  established. 
Would  it  not  be  monstrous  to  let  him  now  set  up  his  own 
possession,  in  defiance  of  the  plain  understanding  of  both 
parties,  to  defeat  the  recovery  of  Sherwood  ? 

Nor  is  it  important  whether  the  act  of  April,  1803, 
passed  prior,  or  subsequent  to  bringing  this  suit.  Bather 
than  put  the  plaintiff,  who  has  now  a  perfect  title,  to  a  new 
action,  because  it  be  doubtful  whether  such  were  the  case 
when  this  suit  was  commenced,  and  for  no  other  purpose  than 
to  prevent  the  defendant's  liability  to  costs,  I  prefer  consi- 
dering the  law  as  relating  back  to  the  time  of  issuing  the 
patent,  which  comports  also  with  the  intention  of  the  legis- 
lature.   The  posiea  must  be  delivered  to  the  plaintiff! 

ElsNT,  Ch.  J.  Upon  this  case  the  two'  following  ques- 
tions have  been  made.  1st.  Whether  there  was  an  adverse 
possession  of  the  premises  at  the  time  of  giving  the  deed 
from  Mitchel  to  Pardy,  so  as  to  render  the  same  void  ;  2d. 
Whether  the  original  grant  from  the  stat^  to  Mitchel,  was 
a  sufficient  basis  to  support  the  plaintiff's  title. 

1.  It  appears  that  a  deed  of  the  premises  was  executed 
by  William  I.  Vre^enburgh  to  Samuel  Phelps,  on  the  6th 
of  December,  1794,  and  although  it  is  not  stated  when 
Phelps  took  possession  under  that  deed,  yet  we  find  him 
in  possession  on  the  10th  of  November,  1797,  only  a  few 
days  subsequent  to  the  deed  to  Pardy.  From  this  it  might 
be  presumed  that  he  was  in  possession  as  early,  at  least,  as 
the  time  of  the  sale  to  Pardy,  and  if  so,  his  possession  was 
under  color  of  title,  adverse  to  that  of  Mitchel.  But,  not« 
withstanding  this  might  have  been  the  case,  I  think  that 
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Phelps  concluded  himself  from  making  that  objection. 
When  the  lessor  of  the  plaintiflF  purchased  from  Pardy,  it 
was  with  the  knowledge  and  assent  of  Phelps,  and  he  was 
eventually  to  be  benefited  by  it  on  the  terms  stated  in  hia 
agreement  It  was  agreed  between  them,  that  the  lessor 
of  the  plaintiff  should  purchase,  and  bring  a  suit  thereupou 
to  try  the  validity  of  the  title  derived  through  Pardy, 
This  was  a  waiver  of  the  objection  now  set  up ;  for  the 

object  of  the  agreement  was  to  try  the  validity  of 
[*68]     *the  title,  as  it  had  existed  in  Mitchel.     The  parties 

never  had  in  view  this  mere  technical  objection, 
which  does  not  go  to  the  merits  of  the  title.  It  would  bo 
against  good  faith  for  the  tenant,  or  one  under  him;  now 
to  set  it  up,  and  it  therefore  ought  not  to  be  permitted, 

2.  It  is  stated  that  the  action  was  commenced  in  the  year 
1798,  and  I  am  of  opinion  that,  at  that  titne,  the  letters 
patent  to  Mitchel  were  nugatory  and  void,  and  the  property 
remained  vested  in  the  people  of  this  state.  The  act  of  6th 
of  April,  1790,  gave  letters  patent  for  the  military  bounty 
lands  an  operation  from  the  27th  oF  March,  1783,  so  as  to 
be  deemed  to  have  vested  title  in  the  grantees  from  that 
time ;  and  the  legislature  were  no  doubt  competent  to  give 
their  letters  patent  a  relation  back,  to  a  time  anterior  to  the 
issuing  them.  Considering  the  promise  that  the  state  had 
made  to  their  two  regiments  of  infantry,  by  the  resolution 
of  the  27th  of  March,  1788,  this  relation  back  to  that  time 
was  no  more  than  a  just  execution  of  that  original  promise, 
and  not  being  to  the  prejudice  of  third  persons,  it  was 
conformable  to  general  principles  of  law.  18  Vin.  Abr,  tit 
Relation,  D.  E.  But  this  act  of  1790,  could  not,  by  any 
just  construction,  be  considered  as  authorizing  grants,  when 
the  person  to  be  designated  as  the  grantee  was  not  alive  ia 
March,  1788.  The  resolution  of  the  legislature  evidently 
referred  only  to  officers  and  soldiers  then  in  esse,  and  com* 
posing  the  regiments  commanded  by  Van  Schaick,  and 
Van  Cortlandt;  and  the  resolution  of  congress  of  the  16tli 
September,  1776,  on  which  the  resolution  of  the  legislatur* 
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The  plaintiff,  in  pursuance  of  this,  made  a  draft  and 
model  on  a  scale  of  108  feet ;  but  directions  having  been 
given  to  the  defendant  to  construct  the  frigate  on  larger 
dimensions,  he  ordered  another  draft  and  model,  which 
were  accordingly  furnished  by  the  plaintiff,  who  shortly 
after,  in  conjunction  with  one  John  Jackson,  entered  into 
a  written  contract  with  the  defendant  for  building  the  ship. 
In  this  agreement  Watson  styled  himself  "  agent  for,  and 
in  behalf  of  the  United  States." 

In  ship-building,  modelling  and  drafting  are  distinct 
charges,  and,  on  the  present  occasion,  constituted  no  part 
of  the  demand  against  government,  they  employing  a  regu- 
lar draftsman  of  their  own,  whose  business  it  is  to  furnish 
drafts  and. models  for  government  ships,  though,  from  some 
particular  circumstances,  he  had  not  done  it  for  the  Adams. 

Upon  these  facts  it  was  submitted  to  the  court  to  deter- 
mine  whether  the  plaintiff  was  entitled  to  recover  for  one 
or  two  drafts  and  models,  or  whether  he  was  entitled  to  re- 
cover at  all.  If  for  the  two,  the  verdict  to  be  entered  for 
800  dollars;  if  for  one  only,  for  160  dollars;  but  if  not  at 
all,  then  to  be  entered  for  the  defendant. 

Blahe,  for  the  plaintiff.     This  case  will  turn  on  the  intent 
of  the  parties.     Whether  Sheffield  considered  the  defend- 
ant as  acting  in  his  individual  capacity,  or  as  agent  for  the 
United  States.     The  intendment  of  law  would  naturally 
view  him  in  the  first  of  these  lights,  for  whoever  contracts 
for  the  labor  of  another,  assMmes  prima  fade  responsibility 
of  payment.     This  alone  would  be  sufficient  to  induce  in 
the  plaintiff  a  belief  that  he  was  to  look  to  the  defendant 
tor  his  money.    He  would  perform  the  services  required 
Under  that  impression,  and  with  that  intent.     This,  there- 
fore, is  to  be  the  rule  of  construction  to  ascertain  who,  by 
the  plaintiff,  was  contemplated  as  his  paymaster.     To  show 
this  intent  of  the  parties  ought  to  govern,  1  Pow.  on  Cont 
248.     The  fact  relied  on  to  destroy  this  general  re- 
sponsibility, and    establish  *the  contract  to  have    [*71] 
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been  entered  into  with  another  intent,  is  that  the  de* 
fendaut  was  known  to  be  the  agent  of  the  United  States. 
Against  this  the  letter  of  the  plaintiff  speaks  a  plain  Ian- 
guage;  and  for  the  very  services  the  plaintiff  rendered, 
government  have  an  officer  of  their  own,  and  could  not, 
therefore,  be  resorted  to  by  us. 

Hopkins  and  Hiarison,  contra.  The  question  is,  whether 
a  known  agent  of  the  United  States,  acting  in  a  line  palpa- 
bly for  the  service  of  the  public,  shall  be  responsible  in  his 
individual  character,  on  the  contracts  he  may  thus  make 
for  government  The  contrary  is  firmly  settled,  Afyrtle  v. 
Beaver,  1  East,  135 ;  Rice  v.  Chute^  id.,  579 ;  Macbeatli  v.  Hal- 
diman,  1  D.  &  K,  172 ;  Unwiny.  Woohey,  id.,  674.  If  the 
plaintiff  is  to  recover,  the  defendant  must  lose  the  money. 
The  agent  of  even  an  individual,  if  known  to  be  acting  for 
his  principal,  does  not  incur  any  liability ;  a  fortiori  the 
agent  of  government.  No  surprise  is  pretended ;  the 
plaintiff  contracted  with  his  eyes  open,  and  to  make  a  gov- 
ernment agent  responsible,  there  must  be  clear,  unambigu- 
ous circumstances  to  show  he  contracted  in  his  private  ca- 
pacity. 

Chines,  in  reply.  That  an  agent  may  bind  himself  by 
contracts,  made  for  his  principal,  is  admitted.(a)  In  addi- 
tion to  the  facts  already  relied  on  to  evince  that  was  the 
case  in  the  present  instance,  the  conduct  of  the  parties 
themselves,  when  intending  it  to  be  otherwise,  may  be  re*. 
ferred  to.  In  contracting  for  building  the  frigate,  Mr. 
Watson  describes  himself  as  agent  for  and  in  behalf  of  the 
United  States.  When,  therefore,  he  does  not  so  engagCi, 
he  must  mean  to  personally  undertake.  There  is  a  case  in 
Strange,  {Thomas  v.  Bishop,  2  Stra.  955,)  where  a  cashier 
of  a  public  company  was  held  answerable,  in  his  private 
capacity,  for  a  bill  accepted  by  him  in  his  own  name,  though 

• 

(a)  Whether  he  contracts  for  himself  or  his  principal  is  a  matter  of  fikct  tbit 
ft  Jiuy.    CAtreU  v.  Jhome  and  CfBdra^  Jaooaiy,  1802.    M.  S.,  K3nt»  Ch.  X 
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directed  to  him  as  oashier,  and  drawn  npon  the  funds  of 
the  company.  Words  tantamount  to  those  used  in  thin 
letter  have  been  ruled  to  create  an  individual  responsibility. 
In  General  Burgoyne's  case,  cited  in  Macbeath  v.  Haldman^ 
the  expressions  were,  tdiat  the  plaintiff  *'  should  be  paid  at 
the  same  rate  as  the  provost  marshal  under  General  Howe/' 
and  they  were  held  to  work  a  personal  liability.  When- 
'^verthe  rule  contended  for  on  the  other  side  has  been  al' 
lowed  to  operate,  the  terma  of  the  contract  have  shown 
that  it  was  entered  into  with  a  reference  to  government. 
In  MaAealh  v.  Ilaldiman,  the  plaintiff's  accounts  were  made 
out  "government  debtor;"  and  the  whole  of  the  corres- 
pondence stated  in  the  report^  manifests  the  same  idea. 
So  in  Unwin  v.  Woolsey,  the  charter-party  was  expressly 
"  for  and  on  account  of  government."  All  the  cases 
referred  to  have  the  *same  or  some  other  similar  [*72] 
ingredient,  distinguishing  them  from  the  present. 
Under  a  system  so  widely  extended  as  ours,  to  turn  over  to 
the  administration  every  man  who  might  furnish  that  which 
the  country  requires,  would  be  ruinous,  and  impede,  if  not 
totally  obstruct  the  public  service.  Suppose  the  rationh  of 
an  army  delivered  to  a  commissary^  must  the  recourse  be  to 
government  alone?  The  defendant,  in  giving  directions 
for  the  models,  either  acted  under  the  orders  of  govern- 
ment, or  he  did  not.  In  the  first  case,  he  either  has  re- 
ceived, or  will  receive,  the  amount  of  the  present  contest; 
if  so,  he  suffers  nothing  by  the  recovery.  In  the  second, 
he  must  have  intended  to  act  for  himself  and  is  therefore 
liable  on  his  contract. 

Livingston,  J.,  delivered  the  opinion  of  the  court.  It 
is  not  enough  the  plaintiff  knew  the  defendant  to  be  navy 
agent,  and  that  the  frigate,  whose  model  he  was  to  make, 
was  to  be  a  public  ship  of  war.  Before  we  send  him  to 
government  for  redress,  it  should  appear,  as  well  that 
Wataon  contracted  in  his  official  character,  and  on  account 
of  the  United  States,  as  that  Sheffield  gave  credit,  and  in* 
tended  to  look  to  the  government  alone  for  compensation. 
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No  one  would  do  any  thing  for  a  public  agent,  were  ha 
compelled  for  every  demand,  however  small,  to  send  bia 
account  to  the  seat  of  government,  or  to  petition  congress 
for  relief.  The  expense  and  delay  would,  in  many  cases, 
be  greater  than  the  sum  due  might  be  worth.  Never  be* 
fore  was  it  insisted  that  every  carpenter,  ship-chandler,  &c., 
who  had  supplied  materials,  or  bestowed  labor  on  a  public 
vessel,  had  no  recourse  against  the  person  employing  him. 
The  consequence  would  be,  either  an  unwillingness  to  work 
for  the  public,  or  an  exorbitant  price  would  be  asked,  as  an 
indemnity  for  the  inconvenience  of  applying  to  the  legisla- 
ture, or  some  distant  office  for  a  settlement  It  is  more 
reasonable  that  an  agent  who  receives  a  salary  or  a  com* 
mission,  should  be  personally  answerable  to  all  who  are 
employed  in  his  department  He  trusts  government  Hia 
acceptance  of  the  office  is  voluntary.  He  is  compensated 
for  his  services ;  and,  so  long  as  he  acts  within  his  instruc* 
tions,  he  runs  no  risk  of  having  any  proper  account  disal- 
lowed. In  ordinary  cases  he  will  not  be  alarmed  at  a  re- 
sponsibility, which,  upon  great  occasions,  such  as  provision- 
ing an  army  or  the  like,  may  be  avoided,  by  taking  care  so 
to  model  the  contract  as  to  leave  no  doubt  that  the  party 
was  willing,  and  intended  to  look,  not  to  him,  but  to  the 
public.  Where  this  precaution  is  omitted,  he 
[*78]  *ought  to  be  liable  for  everything  done  at  his  re- 
quest, although  his  character  be  known,  and  that 
the  services  rendered  are  on  public  account  Here,  on  the 
contrary,  is  something  very  like  an  express  undertaking 
on  the  part  of  Watson  to  pay.  For  what  other  construc- 
tion can  be  put  on  the  conclusion  of  his  letter,  in  which  he 
declares  that  the  plaintiflF "  shall  have  the  usual  allowance 
from  his  humble  servant?"  His  public  character  is  not 
brought  to  view,  nor  is  the  plaintiff  referred  to  government 
for  satisfaction.  It  must  have  been  upon  reasoning  like 
this  that  the  lord  chancellor,  assisted  by  two  of  the  judges 
of  the  king's  bench,  proceeded,  in  the  case  of  Harsley  v. 
Bell^  1  Bro.  Ch.  Rep.  101,  in  notis.     They  considered  the 


NEW  YORK,  MAY,  1W5.  73 

Sheffield  V.  Watson. 

commissioners  nan^ed  in  an  act  of  parliament  for  carrying 
on  a  certain  navigation,  personally  liable  to  the  undertaker, 
although  he  knew  they  were  exercising  a  public  trust,  and 
they  had  signed  the  several  orders  in  that  capacity. 

It  is  not  intended  to  shake  any  of  the  English  authorities 
on  this  point  None  are  to  be  found  in  which  the  party 
was  denied  a  remedy  against  his  immediate  employer,  but 
on  the  principles  here  recognised.  In  Mehhart  and  otJiers 
V.  Halsey  and  others^  (3  Wils,  149,)  Lord  Mansfield  thought, 
from  the  circumstances  disclosed,  (but  what  they  were  does 
not  appear,)  that  the  forage  and  provisions  furnished  the 
British  troops  were  "  upon  the  public  faith  and  credit  of 
government,"  and  therefore  non-suited  the  plaintiff.  So  in 
Macbeath  v.  Haldiman,  the  plaintiff  had  made  "  govern- 
ment debtor  for  sundries  supplied  by  order  of  the  **  licute* 
nant-governor,"  and  on  this  circumstance  the  court  laid 
great  stress.  The  supreme  court  of  the  United  States,  in 
Hodgson  v.  Dexter,  1  Cranch,  345,  regarded  the  contract  aa 
made  "with  a  view  entirely  to  government"  When  this 
appears,  it  will  be  unjust  to  charge  the  officer;  but,  as  the 
contrary  may  fairly  be  inferred  as  the  understanding  and 
agreement  between  the  parties?,  the  plaintiff  must  have 
judgment  for  300  dollars,  and  this  is  the  unanimous  opin- 
ion  of  the  court.  [1] 

Judgment  for  the  plaintiff  for  his  whole  demand. 

[I]  A  snperintendent  of  aflairs  on  tlie  cajials  of  this  state,  although  an  agent 
of  the  state,  is  personally  liable  in  an  action  on  the  case,  for  damages  siis- 
tained  by  an  individual,  through  the  negligence  of  workmen  employed  in 
making  repairs.     Shephard  v.  Lincoln^  17  Wen.  250. 

It  seems,  that  In  an  action  against  the  superintendent.  Tor  non-feazance,  it 
would  be  necessary  to  show  his  office  and  all  other  facts  necessary  to  fix 
upon  him  the  duty  of  making  repairs,  as  that  he  had  funds,  ^.,  but  for  nou- 
fiMzance,  it  is  enough  to  prove  negligence  or  mismanagement    Id. 

A  soperintendent  of  canals  is  not  personally  responsible  for  work  done,  or 
nateriala  found,  at  his  request,  for  the  repair  of  canals  or  works  connected 
therewith,  unless  it  is  manifest  that  it  was  the  intention  of  the  parties  that  he 
•herald  be  personally  liable.  A  naked  promise  to  pay  is  not  enough  in  neb 
to  create  a  personal  obligation,     (k^me  v.  Kerr^  12.  Wen.  179. 

State  agents,  by  an  unauthorized  contract,  sell  its  bonds  or  certiflcateB  of 
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Stocks  on  credit  to  an  irresponsible  purchaser,  chargeable  with  notioe  of  (be 
agent's  want  of  authority ;  held,  that  the  securities  being  negotiable,  so  as  to 
render  them  valid  in  the  hands  of  a  bona  fide  holder,  the  state  was  entitled 
to  an  injunction  restraining  the  purchaser  from  transferring  them  or  their 
proceeds,  and  to  have  a  receiver  appointed  of  such,  as  were  still  under  the 
purchaser's  control,  together  with  the  proceeds  of  the  residue.  .  Ddafidi  v. 
StaJU  of  JUinois,  2  Hill,  159. 

The  comptroller  is  the  general  agent  of  the  state  in  its  fiscal  department,  and 
has  authoritj  without  any  express  legislative  provision,  to  accept  additional 
collateral  security  from  the  debtors  of  tlie  stete.    Jackaon  v.  Broum^  6  Wen.  599. 

A  state  passed  a  law  for  the  borrowing  of  money,  and  autliorized  its  gov- 
ernor to  issue  and  sell  bonds  or  certificates  of  stock  for  the  amount  bor- 
rowed, declaring,  however,  that  the  stock  should  not  be  sold  for  less  than  ita 
par  valuet,  and  empowering  the  governor  to  appoint  agents  to  efiect  the  loan ; 
and  a  loan  was  efiectod  upon  tlie, terms  that  the  money  should  be  paid  by 
instalments,  and  at  deferred  periods,  but  that  interest  should  commence  im- 
mediately Lpon  the  wliole  sum,  and  certificates  of  stock  were  issued  and  de- 
livered to  the  lender ;  held,  that  the  contracts  were  not  obligatory  upon  the 
state,  because  the  agents  had  exceeded  their  authority,  firsts  in  selling  the 
stock  upon  credit,  and  secondly,  in  agreeing  that  the  interest  should  corn* 
mence  running  previous  to  tho  advance  of  the  money — tlius  virtually  selling 
the  stock  for  less  tliat  its  par  value,  and  that,  therefore,  tlie  state  was  entitled 
to  a  return  of  the  certificates  of  stock.  Delafield  v.  State  of  Illinois^  26  Wen, 
192 ;  Ddafield  v.  State  of  Illinois,  2  Hill,  159. 

The  approval  by  the  governor  of  the  acts  of  his  agents,  the  receipt  and  ap- 
propriation of  a  portion  of  tho  proceeds  of  tlie  certificates,  and  other  acta  of 
acciuiescence  of  executive  officers  of  the  state,  were  not  enough  to  amooot 
to  a  ratification  of  the  contracts ;  that  they  could  be  ratified  only  by  the 
legislature,  and  inasmuch  as  it  appeared  that  the  legislature,  when  specially 
convened  for  tlie  purpose,  disavowed  the  contracts,  and  took  measures  to  re* 
cover  back  the  certificates,  all  protence  of  ratification  failed.    Id. 

Where  a  note  is  received  by  an  officer  of  the  government  as  collateral  su- 
curity  for  the  payment  of  a  debt  ^ue  the  state,  the  debtor  cannot  avail  him* 
self  of  the  neglect  or  omission  of  the  officer  to  perform  the  duties  which  tne 
law,  in  ordinary  casea,  imposes  upon  a  party  thus  receiving  a  note.  jSsy- 
mow  V.  Van  Slyck,  8  Wen.  400. 

And  even  should  tiie  officer  expressly  assume  responsibility  in  relation  to 
iUch  note,  as  to  prosecute  it  to  judgment,  it  seems  that  the  state  would  not 
be  responsible  for  any  laches  that  might  occur.    Id. 

Tliere  is  no  difierence  between  the  agent  of  an  individual  and  of  the  g^T-> 
emment ;  the  question  in  all  cases  is  to  whom  the  credit  is  given.  Rasthbon 
V.  Budhng,  15  J.  R.  1 ;  MoH  v.  Hicks,  1  Cow.  513. 

An  agent  of  government,  known  as  such,  is  personally  liable,  unless  it  mp» 
pear  that  he  contracted  in  his  official  character,  and  that  the  otlier  party  gaTt 
the  credit  to  the  government.  Sheffield  v.  Watson,  3  Cai.  P,  69.  But 
Walker  v.  Swartwoui,  12  J.  R.  444. 
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A.  public  officer  is  liable  on  an  expreBs  promise  to  pay  for  services  rendered 
to  the  government     GiU  v.  Brawn^  12  J.  R.  385. 

But  whero  such  public  agent  strikea  a  balance  and  promises  to  pay  in 
writing,  adding  his  character  of  agent,  he  is  not  personally  liable.  Ibx  v. 
Drake,  8  Ck)w.  191. 

AUter^  if  ho  has  the  public  funds  in  his  hands. 

But  where  such  agent  has  a  discretion  in  applying  the  public  funds,  and 
after  such  promise^  applies  funds  in  his  hands  to  the  payment  of  junior  con- 
tracts, this  will  not  render  him  personally  liable.    Id. 

When  it  does  not  appear  that  the  ag^nt,  in  making  tlie  contract,  acted  os- 
tensibly or  expressly  as  a  public  agent,  it  will  be  deemed  a  private  contract. 
Swift  y.  Hopkins,  13  J.  R.  313. 

Where  the  plaintiflf 's  vessel  was  employed  by  the  defendant,  «  captain  in 
the  navy  of  the  United  States,  in  transporting  ordnance  and  military  stores, 
during  the  war,  and  by  direction  of  the  defendant  was  sunk,  to  prevent  the 
enemy  from  getting  possession ;  by  whom,  however,  she  was  subsequently 
raised  and  carried  off.  Held,  that  the  defendant  was  not  liable  for  the  ves- 
sel   Bronaon  v.  WooUefff  17  J.  R.  46. 

A  public  agent,  as  a  deputy  marshal,  may  be  compelled  to  refund  money 
paid  by  compulsion,  though  paid  over  without  notice.  ISye  v.  Loekwood,  4 
Cow.  454. 

And  especially,  where  the  suit  is  defended  at  the  risk  and  expense  of  the 
government    Id. 

But  the  rule  does  not  extend  to  the  sum  of  money  obtained  by  the  agent, 
by  compulsion  or  extortion.    Id. 

Nor  especially  where  the  suit  against  the  agent  is  defendisl  at  the  risk  and 
expense  of  the  principal.    Id. 

As  where  money  was  paid  to  a  deputy  marshal  of  the  United  States, 
on  a  warrant  from  a  pretended  court  martial,  whose  proceedings  were  coram 
nonjudice,  for  militia  fine,  and  the  money  was  paid  over  to  the  marshal  with- 
out notice,  by  whom,  or  by  the  secretary  at  war,  the  suit  was  defended. 
Held,  that  the  action  lay  against  the  deputy.     Id. 

Public  agents  striking  a  balance  and  promising  to  pay  in  writing,  adding 
their  character  of  agent,  are  not  personally  liable.    Fox  v.  Drake^  8  Cow.  191. 

E.  g.  commissioners  appointed  under  the  statute,  (sess.  35,  ch.  75,  s.  9, 10,) 
to  superintend  building  the  court-house  in  Tioga  county.  Otherwise,  if  they 
have  public  funds  iu  their  hands.    Id. 

They  are  not  personally  liable  on  the  ground  that  they  have  made  pay* 
ments  on  contracts  entered  into  subsequent  to  the  one  on  which  the  actioo 
is  brought,  thus  exhausting  their  funds.    Id. 

They  have  a  discretion  in  applying  the  public  funds,  which  is  not  con* 
trolled  by  the  order  of  time  in  which  they  have  made  their  contracts.    Id. 

A  public  agent,  in  his  known  official  capacity,  employing  a  person  to  work 
on  account  of  the  government,  is  not  personally  liable  for  the  wages.  Walkt^ 
w.  Swariwout,  12  J.  R.  444. 

There  is  no  diSererence  between  the  agent  of  an  individual  and  of  the 

Vol.  hi.  8 


75  CASES  IN  THE  SUPREME  COURT. 


Pelton  V.  Ward. 

[*75]  ply  he  was  guilty.  There  is,  then,  no  *word 
used  which  states  a  crime,  nor  any  allegation  that 
it  was  actually  committed.  If  so,  it  is  not  helped  by  the 
innuendo^  "meaning  that  the  said  Daniel  had  committed 
wilful  and  corrupt  perjury."  The  office  of  an  innuendo  ia 
not  to  supply,  but  designate.(a)  It  is  synonymous  with  a 
^^ prcedictum"  James  v.  Eutlechj  4  Rep.  17.  Therefore,  ia 
Oumeth  v.  Derry^  3  Lev.  166,  •*  thou  wast  a  forsworn  naaOi 
and  didst  take  a  false  oath  against  me,^  before.  Justice 
Scawen,  innuendo,  John  Scawen,  a  justice  of  the  peace,**  it 
was  determined  the  innuendo  did  not  aid,  and  that  the  de- 
claration was  insufficient.  The  same  principle  is  recognised 
in  Holt  V.  Scholefield^  6  D.  &  E.  691,  where  it  is  said  it  ought 
to  be  shown  either  by  introductory  matter  or  averment,  that 
the  forswearing  was  in  some  judicial  proceeding.  Where  it 
appears  in  the  introductory  part,  it  is  good.  Brumrig  v. 
Hanger,  Hard.  151.  So,  if  it  be  the  result  of  necessary 
implication.  6  D.  &  E.  691.  If  it  be  said  that  it  arises 
here  from  the  word  indicted,  then  it  ought  to  have  boen 
averred.  The  rule  is  this:  when  the  latter  words  are 
relied  on  to  explain  the  first,  and  give  them  their  criminal- 
ity, if  they  be  connected  with  the  former  by  the  wordy&r, 
they  must  be  followed  by  an  averment :  when  by  the  word 
andf  they  need  not  Painter  v.  Wame^  2  Bulst  14:2.(i) 
Therefore,  in  the  present  case,  the  plaintiff  should  have 
averred  that  he  had  not  been  indicted.  The  case  of  CHlr 
bertin  v.  Bowe,  1  Eoll.  Abr.  40,  pi.  8,  may  be  cited  against 
us.  But,  taken  with  the  above  distinction,  it  is  in  our 
favor.  The  words  there  used  were:  "  Thou  art  a  forsworn 
knave,  and  wast  indicted  by  twelve  men,  and  hast  com- 

(a)  The  business  of  an  innuendo  is,  by  a  reference  to  preceding  matter,  to 
fix  more  prcciselj  the  meaning  of  it  Per  Lord  Mansfield,  in  T?ie  King  y 
Aylet,  1  D.  &  E.  70.  See  Rex  v.  Aldertcn,  Say.  280;  Rex  v.  Matthews,  S 
8ta.  Tri.  682 ;  Rex  v.  Home,  Cowp.  672. 

(6)  The  reason  is,  the  word  **  and*'  is  held  to  be  cumulative.  See  Whitaen 
V.  HUliddt  Alleyn,  11;  Tearworth  v.  Pierce,  ibid.  31;  and  Wainetffright  v 
WhiUey,  Sty.  115,  where  the  same  distinction  is  taken,  and  the  case  oi 
Clerk  y.  OUbert,  Hob.  331,  contrcL,  denied  to  be  law. 
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pounded  for  it."  The  declaration,  therefore,  is  bad  for 
thes<»  reasons :  1.  The  words  do  not  state  any  crime ;  2.  If 
they  do,  it  is  not  charged  to  have  been  committed  ;  8.  The 
want  of  80  doing  is  not  aided  by  the  innuendo ;  4.  Noi 
does  it  arise  by  necessary  implication ;  and,  5th.  If  it  does, 
it  should  have  been  followed  by  an  averment.  But  it 
may  be  said  that  the  defect,  if  any,  is  cured  by  pleading 
over.  This,  however,  is  a  defect  in  substance,  and  '*  if 
the  count  be  defective  in  substance,  the  bar  cannot 
make  it  good."  Doctor  BonhanCs  Case,  8  Rep.  120,  b. 
The  point  however,  is  decided.  '*  In  an  action  for  wordj^ 
though  the  defendant  justify  and  acknowledge  the 
words,  this  does  not  aid  the  declaration."  Badcock  v.  At- 
kins, Cro.  Eliz.  416.  Nor  is  it  helped  by  the  verdict. 
RusfUon  V.  Aspinallj  Doug.  679.  In  the  next  place,  entire 
damages  are  assessed  upon  separate  issues  and  several  ver- 
dicts. *'  Every  count  is  to  be  considered  as  a  distinct  de- 
claration." HiU  V.  Lewis,  1  Salk.  183.  You  may 
as  well  ^assess  entire  damages  on  separate  actions  [*76] 
as  on  separate  issues.  '*  If  several  issues  are  join- 
ed on  several  points,  and  found  for  the  plaintiff,  and  dama- 
ges assessed  entire,  the  judgment  is  reversible,  for  being 
several  issues,  the  jury  might  have  assessed  the  damages 
severally,  viz.,  for  each  issue  several  damages."  Bedel  and 
Mbore^s  Oase,  1  Leon.  171.  The  entries  in  all  the  books  of 
precfedents  are  in  conformity  to  this.     Lill.  Ent  428. 

Kjent,  Gh.  J.  The  last  point  is  settled  by  a  case  in  5 
Burrows.  It  was  formerly  the  practice  to  enter  separate 
damages  on  each  issue,  but  this  was  found  inconvenient, 
and  in  this  court  they  have  been  uniformly  entered  as  in 
the  present  case.  As  to  the  words  used,  they  must  be  taken 
in  the  siime  sense  as  in  common  parlance  they  would  be 
received.  The  doctrine  of  mitiori  sensu  has  long  been  ex- 
ploded. No  man  but  would  interpret  the  expression  in  the 
declaration  as  conveying  a  charge  of  perjury. 

Bmottf  contra.    The  defendant  has  added  enough  to  show 
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the  words  were  so  intended.  In  OUbert  v.  Bod^  3  Bulst 
804,  the  allegation  of  being  forsworn  was  followed  by  the 
same  expressions  as  in  the  present  case,  and  held  to  be  ao« 
tionable.  But  if  it  were  otherwise,  the  pleading  and  ver- 
dict would  make  it  good.  The  defendant  by  his  bar  haa 
confessed  the  words,  and  shown  that  they  were  uttered  with 
an  intention  to  impute  perjury.  He  sets  forth  the  court  in 
which  the  forswearing  took  place,  and  thus  givos  certainty 
to  the  declaration.  In  a  similar  action  this  was  held  to 
cure  the  uncertainty  of  the  count. 

In  Drake  v.  (hrderoy,  Sir  W.  Jones,  307,  Cro.  Car.  288,(a) 
the  defendant  justified  by  setting  forth  a  forswearing  in  a 
court  of  quarter  sessions,  and  it  was  ruled  to  make  good 
the  uncertainty  of  the  declaration.  Tuke  and  Condies  Oaae^iJ}) 
cited  in  Osborne  v.  BrooJce,{c)  Alleyn,  7,  is  to  the  same 
point. 

Oaines^  in  reply.  The  authority  from  3  Bulstrode  is  the 
same  as  that  from  Rolle,  and  must  be  received  with  the  ex- 
planation already  taken.  On  the  other  points  the  decision 
must  turn  according  to  the  weight  of  the  cases  cited. 

Spencer,  J.,  delivered  the  opinion  of  the  court.  The 
first  inquiry  will  naturally  relate  to  the  charge  in  the  three 

(a)  In  this  case  the  plaiDtiff,  by  introdactory  matter  in  his  own  deolara- 
tioD,  showed  that  the  words  were  spoken  of  a  forswearing  at  the  sessioni 
where  he  took  an  oath,  and  after  stating  the  charge  of  having  forsworn  him- 
self,  omitted  the  innuendo,  (meaning  the  said  oath  taken  by  him,)  the  de« 
fendant  in  his  bar  confessed  the  words,  and  that  they  were  said  of  the  oath 
there  taken,  and  this  was  hold  to  make  g^ood  the  uncertainty  occasioned  by 
the  want  of  the  innuendo.  Observe,  however,  that  in  this  case  it  appeared 
by  introductory  matter  in  the  declaration,  that  the  forswearing  was  in  a 
Judicial  proceeding.  The  authority,  therefore,  is  perfectly  within  the  rule  aa 
laid  down  in  Holt  v.  Scholefleld,  6  D  &  E.  691 ;  and  Bnmrig  v.  Banffer, 
Hard.  161. 

(&)  A  contra  decision  is  also  stated. 

(c)  Tlie  words  were,  *•  Captain  Osborne  is  forsworn,  and  his  oath  appears 
ipon  record."  Tliis  the  court  held  to  be  equal  to  saying  he  is  forswon 
upon  record.   See  ante,  76,  tiie  note  upon  the  word  "  and'*  being  cumulative 
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last  counts.  The  office  of  an  innitendo  is  to  contain  and 
design  the  person  who  was  named  in  certain  before.  [1]  '^  It 
cannot  alter  the  matter  or  sense  of  the  words  themselves." 
It  cannot  extend  the  words,  by  an  imagination  of  an  intent 
not  apparent  by  any  precedent  words  to  which  the  innitoidc 
should  refer ;  "  in  effect  it  stands  in  lieu  of  a 
*pixedictumy  This  doctrine  is  laid  down  in  the  [*77] 
case  of  Jarties  v.  Rutlech,  4  Bep.  17,  and  has  been 
the  received  law  ever  since.  In  the  case  of  OldJiam  v.  Peakcj 
2  Black.  Bep.  961,  it  is  decided  that  an  innuendo  cannot 
introduce  new  matter,  but  may  ascertain  the  meaning  of 
the  old.  In  that  case  the  declaration  stated  a  colloquium 
concerning  the  death  of  Daniel  Dolly ;  the  words  were, 
"you  are  a  bad  man  and  I  am  thoroughly  convinced  you 
are  guilty,  (meaninjg  of  the  murder  of  the  said  Dolly,)  and 
rather  than  you  should  want  a  hangman,  I  would  be  your 
executioner."  The  court  held  that  the  word  "  death"  must 
be  understood  to  mean  "  murder,"  because  it  was  such  a 
death  as  the  plaintiff  might  be  liable  to  be  hanged  for. 
This  authority  bears  strong  analogy  to  the  present  case. 
The  words  charge  the  plaintiff  with  swearing  knowingly 
to  a  "  damned  lie,  for  which  he  stood  indicted."  The  words 
in  this  instance  can  mean  nothing  less  than  perjury  ;  for  ii 

[I]  Mr.  Starkie,  (Tr.  on  Slander,  vol.  1,  p.  418,)  explains  the  uses  of  an 
innuendo  as  follows : 

**  An  innuendo  may  be  defined  to  be  an  averment  which  explains  the 
meaning  of  the  defendant's  publication  by  reference  to  facts  previously  ascer* 
tained  by  averment  or  otherwise."  2  Salk.  613 ;  1  Lord  Ray.  266 ;  12  Mod 
139;  1  Will.  Saund  243. 

'*  An  innuendo  is  frequently  necessary,  where  the  language  of  the  defend* 
ant  is  apparently  innocent  and  inoffensive,  but  where,  nevertheless,  by  virtue 
of  its  connection  with  known  oollateral  circumstances  it  conveys  a  latent  and 
injurious  imputation." 

**  Where,  from  the  ambiguity  of  the  defendant's  expressions,  it  is  doubtful 
who  was  meant,  it  is  the  proper  office  of  the  innuendo  to  render  the  allusion 
ch  ar,  by  specifically  pointing  out  the  meaning.  As  where  but  one  or  two 
letters  of  the  name  are  expressed,  or  the  plaintiff  is  libelled  under  a  fictitioui 
or  borrowed  name,  or  where  the  libel  is  couched  under  a  fable  or  aiiegory 
Si^hose  tendency  and  meaning  it  is  necessary  to  explain  by  reference." 
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was  an  allegation  that  the  plaintiff  had  knowingly  sworn 
to  such  a  lie  as  rendered  him  obnoxious  to  an  indictment, 
which  could  only  be  for  perjury.  If  the  innuendo  was  not 
true,  it  was  competent  to  the  jury  to  say  so ;  but  they  have 
affirmed  it  on  grounds  which  strike  me  as  substantial. 

The  plaintiff's  counsel  has  called  in  to  his  aid  the  plea 
of  justification,  as  rendering  the  intent  to  charge  peijttry 
clear  and  certain  ;  and  there  are  authorities  which  seem  to 
sanction  a  reference  to  a  plea  with  that  view ;  but  I  cannot 
accede  to  the  doctrine.  The  case  of  Badcock  v.  AikinSy  Cro. 
Eliz.  416,  appears  to  me  to  be  most  consistent  with  principle. 
The  conrt  there  held  that  the  declaration,  which  was  in- 
sufficient in  substance,  could  not  be  helped  by  the  plea.(a) 
The  question  in  that  case  was,  as  to  the  certainty  of 
the  person  slandered,  and  plea  justified  the  wordd,  and  still 
the  declaration  was  holden  bad.  The  plaintiff,  to  sustain 
an  action,  must  have  a  complete  right  to  bring  it  at  its 
commencement.  But,  on  the  former  ground,  my  opinion 
is,  that  the  defendant  take  nothing  by  his  motion.  I  think 
the  pleadings  in  this  case  highly  censurable.  Instead  of 
one  plea  of  justification  to  all  the  counts,  there  are  the  same 
pleas  to  each  count  There  are  also  nine  counts  for  sub- 
stantially the  same  words,  and  a  special  replication  to  each 
of  the  pleas.  The  attorneys  on  both  sides  are  in  fault,  and 
in  the  taxation  of  costs  the  plaintiff  ought  to  be  allowed  for 
only  two  of  his  counts,  and  one  replication  ;  and  the  de- 
fendant's attorney,  as  against  his  client,  to  be  allowed  but 
for  one  of  his  special  pleas. 

[*78]        *Kent,  Ch..  J.   I  concur  in  the  opinion  delivered. 

LnnNGSTONy  J.  I  am  unfortunate  enough  to  differ  from 
ihe  court. 

If  the  words  used  be  not  in  themselves  actionable,  the 
judgment  must,  in  my  opinion,  be  arrested,  notwithstand- 


(a)  See'Fati^^n  v.  Havens^  8  John's  Rep.  110,  where  the  court,  in 
opinion  delivered  by  Spencer,  J.,  seem  to  acknowledge  Drake  v.  Cbrrlerof 
to  the  full  extent  Or  whicii  urged  here  bj  Emott 
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ing  the  plea  of  justification,  on  which  the  plaintiff  so  much 
relies,  as  evidertce  of  the  defendant's  intention  or  meaning 
to  charge  hrto  with  perjury.  It  is  the  import  of  the  words 
themselves,  and  not  the  defendant's  intention,  which  is  tnc 
criterion  of  their  being  actionable  or  not.  This  meaning 
cannot  be  assigned  to  them  merely  by  an  innuendo,  or  De- 
pend on  a  secret  intention,  but  must  be  collected  either 
'from  the  criminal  sense  in  which  the  expressions  are  usually 
understood ;  or,  from  the  colloquium  which  led  to  them,  it 
must  appear  they  could  have  no  other  meaning.  Let  a 
man's  intention  be  ever  so  mischievous  or  malicious,  if  his 
reproaches,  however  strong,  impute  no  crime,  nor  bring  the 
•party  of' whom  they  are  uttered  into  danger  of  legal  punish- 
ment, be  can  be  no  more  responsible  than  one  who  intends, 
but  does  not  perpetrate  a  crime.  Nor  will  any  subsequent 
explanation  by  him  confer  a  right  of  action  for  words  not 
actionable  at  die  time  they  were  spoken,  or  in  the  manner 
in  which  they  were  used.  This  explanation  itself  may  be 
th&  ground  of  a  suit,  as  being  a  new  slander,  but  it  can 
never  make  that  actionable  which  was  not  so  before.  Were 
one  to  declare  against  another  for  calling  him  a  fool,  would 
the  plaintiff  be  permitted  to  show  that  the  defendant  in- 
tended to  call  him  a  thief?  Nay,  would  the  defendant's 
own  confession  in  open  court  to  that  effect  support  a  de- 
claration of  this  kind  ?  The  action  is  brought  for  the  in- 
jury which  the  words  are  calculated  and  supposed  to  have 
produced ;  not  for  the  intention  from  which  they  proceed. 
This  is  precisely  the  case  here.  The  defendant  bad  charged 
the  plaintiff  with  swearing  to  a  lie.  These  words,  it  is  ad- 
mitted, are  not  actionable,  when  not  applied  to  swearing  in 
a;  judiciahproceeding,  but  are  laid  generally,  without  any 
eoBoquium  from,  which  it  can  appear  that  they  were  used 
with  reference  to  some  proceeding  wherein  the  plaintiff  had 
been  examined  as  a  witness.  It  must  be  seen,  by  apt 
words  in  the  declaration,  that  the  defendant  referred  to 
Ruch  proceeding,  or,  whatever  his  intention  may  have  been, 
4ho6e  who  heard  them  could  only  consider  the  plainti^T  as 
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a  liar,  which,  however  discredible  or  disgraceful,  would 
not  have  given  a  right  of  action,  notwithstanding  the  case 
in  1  Bulst.  40.  Beasonable  as  the  rule  there  laid  down 
may  be,  *that  words,  tending  to  the  infamy,  discredit  or 
disgrace  of  the  party,"  are  actionable,  the  law  is  certainly 
otherwise.  They  must  contain  an  allegation  of  "some 
crime  liable  to  punishment,  some  capital  offence,  or  other 
infamous  crime,  misdemeanor,"  &c.  As  those,  then,  who 
were  present  when  this  supposed  slander  was  propagated, 
must  have  formed  their  opinion  from  what  fell  from  the  de« 
fendant,  they  could  not  suppose  he  meant  to  charge  the 
plaintiff  with  perjury,  unless  he  had  made  use  of  other  ex- 
pressions than  those  which  are  set  forth.  If,  then,  there 
were  no  injury,  or  cause  of  action  at  the  time  of  filing  the 
declaration,  how  is  it  possible  that  the  plea,  which,  perhaps, 
will  never  be  seen  or  heard  of  by  those  to  whom  the  words 
were  addressed,  can  confer  one,  and  that  too  by  relating  so 
far  back.  I  am  apprized,  however,  that  the  plaintiff  is  not 
altogether  without  authority  on  this  point.  It  is  that  of 
Drake  v.  Corderoy,  The  defendant  had  there  said  of  the 
plaintiff  that  he  was  forsworn,  without  mentioning  in  what 
court  or  on  what  occasion.  In  his  plea  of  justification,  he 
stated  in  what  court  he  took  the  oath,  and  that  it  was  false. 
The  court  there  say  that  "  the  uncertainty  of  the  declara- 
tion is  cleared  up  by  the  defendant's  expressing  in  his  plea, 
that  he  intended  to  speak  of  the  oath  he  had  taken  in  that 
particular  court." 

This  case  proceeds  on  a  supposition  that  the  intention 
with  which  words  are  spoken  is  material.  It  may  be  so 
as  it  respects  the  measure  of  damages,  but  not  as  it  regards 
the  right  to  recover.  No  malice  or  evil  intention  can  ren- 
der actionable  words  in  themselves  innocent.  I  have  ex- 
amined every  case  cited  in  the  margin  of  this  one,  in  sup- 
port of  the  decision,  (and  they  are  numerous,)  but  not  one 
of  them  is  in  any  respect  like  it.  They  are  cases  on  con- 
tracts where  one  party  or  the  other,  in  the  course  of  plead- 
ing, has  admitted  some  fact  which  was  material,  and  which 
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the  court  would  not  afterwards  permit  him  to  contest  oi 
deny:  but  here,  the  fact  admitted  by  the  justification  is 
immaterial,  because  slander  can  never  consist  in  what  a 
man  intends  to  publish,  but  in  what  he  does  actually  de- 
clare ;  and  so  it  was  determined  in  Badcock  v.  Atkins,  which 
is  a  very  strong  decision  in  favor  of  the  defendant,  and  at 
open  war  with  the  one  just  examined.  It  was  doubtful, 
from  the  declaration,  whether  the  words  spoken  applied  to 
the  plaintiff  This  fact,  however,  was  admitted  by  the 
plea,  but  the  court  say,  "  the  declaration  was  not  good,  and 
although  the  defendant  by  his  plea  confesses  that  he  in- 
fended  them  of  the  plaintiff,  yet  that  shall  not  help 
the  *decIaration  which  is  insufficient."  This  case,  [*80] 
it  is  true,  is  many  years  older  than  Drake  v.  Cbrcfe- 
roy.  It  is  not,  however,  on  this  account  that  I  give  it  a 
preference,  especially  as  it  may  be  conidered  as  overruled 
by  the  latter  judgment,  but  because  it  appears  to  me  moro 
reasonable,  and  more  agreeable  to  common  sense  than  the 
other,  for  the  more  we  reflect  on  the  subject,  the  less  will 
we  be  able  to  conceive  how  any  one  can  be  affected  or  in- 
jured in  his  reputation,  by  slander  which  consists  in  mere 
intention,  without  any  overt  expressions  to  carry  such  in- 
tent into  effect.  In  the  case  of  Oldham  v.  Peake,  there  was 
a  colloquium  concerning  the  death  of  one  Dolly,  and  the 
manner  of  the  defendant's  charging  the  plaintiff  with  it  was 
equivalent  to  a  charge  of  murder. 

But  if  the  plea  of  justification  be  not  a  sufficient  cause 
for  not  arresting  the  judgment,  it  is  said  the  words  are  ac 
tionable,  inasmuch  as  the  defendant  alleged  that  the  plain 
tiff  stood  indicted  for  what  he  then  charged  him  with. 
Here  we  must  again  recur  to  the  words,  and  if  they  do  not 
contain  an  imputation  of  a  crime  or  offence,  the  allegation 
of  an  existing  indictment  will  not  alter  the  case.  It  is  very 
possible,  that  a  person,  from  ignorance  in  a  grand  jury  or 
other  cause,  may  be  indicted  for  a  matter  not  criminal,  but 
unless  what  is  charged  be  so,  it  is  no  slander.  Were  one 
to  say  to  another,  you  are  a  Mahometan,  or  a  jacobin,  foi 
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which  you  Stand  indicted,  would  these  words,  on  account 
of  such  addition,  be  actionable  ?  Certainly  not.  Now,  as 
no  man  can  legally  be  indicted  or  punished  for  being  a 
liar,  his  being  called  so,  and  being  charged  with  being  in- 
dieted  as  such,  can  give  him  no  right  of  action  any  more 
than  his  being  charged  with  being  indicted  for  any  other 
immorality  not  punishable  by  law.  I  am  not  for  extend- 
ing the  action  for  words,  but  for  confining  it  as  much  as 
possible  within  its  present  limits.  Abusive  expressions, 
which  expose  a  man  to  no  punishment,  are  beneath  the 
dignity  of  the  law,  and  unworthy  of  legal  cognizance.  A 
man  of  character  cannot  be  affected  by  them,  and  he  who 
has  none,  should  not  have  his  angry  passions  gratified  by 
an  appeal  to  courts  of  justice,  whose  time  may  be  much 
more  usefully  employed  in  attending  to  other  matters. 
The  judgment  in  my  opinion  must  be  arrested.  I  concur, 
however,  in  the  opinion  of  Mr.  Justice  Spencer,  as  to  the 
pleading.  [1] 

'  [1]  A  charge  of  false  swearing  is  actionable  where  it  necessarily  oonvejrs 
to  the  mind  of  the  hearer,  an  imputation  of  perjuiy,  otherwise  not ;  Skef^ 
wood  V  Chase,  11  Wend.  38 ;  so  of  forgery ;  Cforham  v.  Ives,  2  Wend.  634 ; 
Jacobs  V.  7)/ler,  3  Hill,  672.  Slander  lies  for  saying  of  another,  '*  he  has 
sworn  falsely,  and  I  will  attend  the  grand  jury  respecting  it,"  without  a  col- 
loquium showing  the  speaking  of  the  words,  to  refer  to  proceedings  in  which 
peijury  oodld  have  been  committed;  Oilman  v.  LoweU^  8  Wend.  673.  Thougli 
the  words,  you  have  sworn  to  a  lie,  are  not  in  themselves  actionable ;  yet,  if 
it  be  averred  in  the  declaration,  that  the  words  were  spoken  of  and  concern- 
ing the  plaintiff^  and  of  and  concerning  a  trial,  and  the  evidence  given  by 
the'  plaintiff  ttl  n  cause  pending*  in  a  court,  it  contains  a  sufficient  cause  of 
ACtkm.  '  Oir6<^eAdnk  v.  Cfray,  20  X  R.  344.  The  materiality  of  the  testimony 
in  reference  to  which  they  were  spoken,  though  averred  in  the  declaration, 
•eed  not  be  proved,  but  will  be  presumed.    Jacobs  v.  7)fler,  3  Hill,  672. 

'*  In  an  action  for  libel  or  slander,  it  shall  not  be  necessary  to  state  in  the 
domplaint,  any  extrinsic  fact  for  the  purpose  of  showing  the  application  to 
the  plaintiE^  of  the  defkraatory  matter,  out  of  which  the  cause  of  action  aroee ; 
but  it  shall  be  sufficient  to  state,  generally,  that  the  same  was  published  or 
spoken  concerning  the  plaintiff;  and  if  such  allegation  be  controverted,  the 
plaintiff  shall  be  bound  to  establish,  on  the  trial,  that  it  was  so  published  or 
spoken."  Code,  s.  141.  This  section  does  not  dispense  with  the  necessity 
of  an  averment  or  innuef.do,  when  it  beooraes  essential  to  show  the  meaning 
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Thompson,  J.,  gave  no  opinion,  not  haying  bea^d  the 
argufknent. 


Tompkins,  J.,  had  been  concerned.(a) 


Motion  denied. 


♦Brown  against  Smith.  [*81] 

On  a  verdict  for  one  mill,  no  judgment  oan  be  rendered,  and  if  it  be  entered 
for  the  coetfl  0DI7,  it  is  error.  Whenever  the  Jaiy  give  damages,  costs  fol- 
low by  the  statute,  and  therefore  need  not  be  found. 

On  certiorari  from  a  justice's  court,  in  trespass  qiJiare  dau" 
tumfregit^  the  errors  relied  on  were :  Ist.  That  the  verdict 
being  for  one  mill,  no  judgment  eould  be,  or  in  fact  was, 
rendered  upon  it;  2d.  That  as  no  costs- were  found  by  the 
jury,  the  justice  was  not  warranted  in  giving  judgment 
for  any. 

Sanjbrd,  for  the  plaintiff.  By  our  act  "  relative  to  the 
money  of  account  of  this  state,"  1  Bev.  Laws;  250,  e.  62,  8. 
2,  all  fractions  of  money,  less  than  cents,  are,  in  judicial 
proceedings,  to  be  rejected.  The  verdict,  then,  could  not 
be  legally  received,  and  if  so,  there  was  nothing  on  which 
to  found  a  judgment  On  the  second  pointy  though  it  may 
be  said  that  the  finding  of  costs  is  mere  form,  and  the  court 
will  order  it  to  be  done  in  order  to  carry  those  of  increase, 

of  the  words  themselves ;  and  the  fact  that  the  code  dispenses  with  the>  ave^ 
ment  of  extrinsic  facts  before  necessary  to  point  the  application  of  the  words 
to  the  plamtifT,  justifies  the  inference  that  in  other  respects  the  rule-  formsriy 
prevafling  remains  unchanged.  Pikev,  Van  Wormer,  6  Pr.  R.  171, 174^  175 ; 
Arum.,  3  How.  406 ;  Dud  v.  Agan,  1  Code  Rep.  134 ;  Wood  v.  OikhHttt  kL 
117. 
(a)  See  Hopkins  v.  Bsedfe,  1  Caines*  Rep.  34,  and  note  there. 
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yet  this  very  circumstance  shows  tfaej  ore  essential.  They 
are  peculiarly  so  in  this  case,  which  is  an  action  sounding 
in  damages.  If  not  found,  they  cannot  be  assessed  by  tbo 
justice,  and  a  judgment  rendered  for  them  alone. 

Bogert^  contra.  The  statute  relative  to  the  money  of  ao 
count  was  passed  antecedent  to  the  10/.  act,  and  as  inferior 
jurisdictions  take  nothing  by  implication,  the  justice's  court 
is  not  affected  by  it.  Besides  it  speaks  only  of  judgments 
and  decrees,  not  of  verdicts,  and  the  judgment  is  in  dollars 
and  cents.  Another  answer  may  be  given,  that  the  errors 
are  in  form  only,  and  therefore  not  to  be  now  regarded,  as 
after  verdict,  they  are  cured  by  the  statute  of  jeofails. 

Per  Curiam^  stopping  Bogert  On  the  second  point  it  is 
unnecessary  to  say  anything.  Trie  jury  need  not  find 
costs ;  they  are  given  by  the  statute,  wherever  damages 
are  found.  But  the  judgment  must  be  reversed.  Without 
any  law,  none  could  be  given  on  such  a  verdict;  it  is  a 
nullity,  and  could  not  be  the  basis  of  any  judgment.(a) 
In  that  which  is  now  rendered,  the  justice  is  obliged  to  re- 
ject the  verdict,  for  there  is  no  judgment  as  to  the  mill. 
It  is  for  costs  only,  and  if  carried  into  effect  there  could  be 
no  levy  for  the  verdict.  There  is  no  such  currency  as  the 
sum  given.  [1] 

Judgment  of  reversaL 

(o)  See  Finch's  Law,  29 ;  Short  v.  Thomas,  Noy's  Rep.  4,  contra ;  Maanikim 
▼.  BuOer,  2  Roll  Rep.  21 ;  Vide  alao  2  Boa.  A  PulL  36;  Governor,  <fcc  q* 
Earrow  School  v.  Aldaton. 

[1]  The  Judgment  is  the  teat  by  which  the  right  to  coata  ia  to  be  deter- 
mined.    Godfrey  v.  Van  CoU,  13  J.  R.  345. 

**  In  all  judgmenta  or  decreea  rendered  by  any  court  of  juatioe,  for  any 
debt^  damagea,  or  costa,  and  in  all  executiona  issued  thereon,  the  amonnt 
ahall  be  computed,  aa  near  aa  may  be,  in  dolUrs  and  centa,  rejecting  leaser 
fVactioua ;  and  no  judgment  or  other  proceeding  shall  be  conaidered  emmeous 
fbraacb  opiniona.    IRS.,  tit.  3,  part  1,  ch.  19,  a  2. 

Aa  to  judgment  in  juaticea*  courts,  aee  TVaterman'a  N.  Y.  Treatiae 
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parties  interested  in  such  lands  or  teneinentSp  who  sliall  not  have  Joined  in 
muh  petition,  and  on  the  guardians  of  suoh  as  are  minors,  who  shall  have 
been  appointed  in  the  manner  herein  before  directed.  2  R.  S.  318,  sea  10. 
The  notice  of  such  applicftUon  shall  be  directed  to  all  the  parties  .who  are 
known,  and  whose  interests  are  knawi^  and  to  those  who  are  known  but 
whose  interests  are  uncertain,  contingent  or  unknown,  hy  name,  and  gene- 
rally to  all  others  unknown,  having  or  claiming  any  interest  in  such  premi- 
ses.   2  R.  8.  319,  sec.  11. 

If  sny  parties,  having  such  inleresti  are  unknown,  or  if  either  of  the  known 
parties,  whetlier  minors  or  of  Aill  see,  reside  out  of  tliis  state,  or  cannot  be 
Ibond  therein,  and  such  facts  to  be  made  appear  to  the  court  by  atBdavit,  the 
petition  and  notice  may  be  served  on  suoh  unknown  or  absent  party,  by 
publishing  the  same  for  three  months  previous  to  the  presentation  of  suoh 
petition,  once  in  each  week,  successively,  in  the  state  paper,  and  in  a  news- 
paper printed  in  the  county  where  the  premises  are  situated,  if  there  be  any, 
and  if  there  be  none,  then  in  a  newspaper  printed  in  the  city  of  New  York, 
which  shall  be  equivalent  to  a  personal  service  on  such  known  or  unknown 
parties;  or  instead  thereof,  with  respect  to  any  known  absent  party,  such 
petition  and  notice  may  be  served  personally,  out  of  this  state,  forty  days 
previous  to  its  presentation,  without  publishing  the  same.  Ibid,  sec  12. 
And  a  judgment  in  partition,  under  the  statute,  where  part  of  the  premises 
belongs  to  owners  unknown,  is  not  valid,  unless  it  appear  vpon  the  face  c/ 
the  record,  that  the  aflQdavit  required  by  the  statute^  that  the  petitioner  or 
plaintiff  in  partition  is  ignorant  of  the  names,  rights  or  titles  of  suoh  ownen^ 
was  duly  presented  to  the  court,  and,  that  the  notice  also  required  in  suoh 
osses^  was  duly  published.     1 1  Wendell,  647. 

Upon  the  presentation  of  such  petition,  and  due  proof  being  made  of  the 
service  or  publication  thereof,  with  notice  as  aforesaid,  and  of  the  facts  justi- 
fying the  mode  of  publication,  the  court  shall,  by  rule,  order  Uie  parties  in- 
terested in  the  premises,  and  who  did  not  join  in  such  petition,  whether 
known  or  unknown,  and  whetlier  the  nhare  or  interest  is  known  or  unknown, 
or  whether  they  are,  or  may  become,  entitled  to  any  beneficial  interest  in 
the  premises,  in  reversion,  remainder,  or  by  any  executory  devise,  contin- 
genoy  or  otherwise,  to  appear  and  show  title  to  the  proportions  which  they 
may  claim,  of  the  premises  set  forth  in  the  said  petition,  and  to  answer  the 
said  petition  within  the  usual  time  allowed  for  pleading  in  the  said  court. 
3  R.  a  319,  sec.  13. 

Notice  of  such  rule,  and  all  other  notices  in  any  subsequent  proceedings, 
unless  otherwise  specially  dieted,  may  be  served  by  affixing  the  same  in 
the  office  of  the  derk  of  the  court,  which  shall  be  equivalent  to  personal 
service  on  the  party  to  be  affected  thereby.    Ibid.  sec.  14^ 

Any  person  having  any  interest  in  the  premises,  or  having  any  claim  by 
which  he  may  become  interested  at  any  future  time,  in  reversion,  remainder, 
or  Ivjr  any  executory  devise,  contingency,  or  otherwise,  and  whether  such 
interest  be  present  and  vested  or  contingent,  and  whether  such  parties  or 
their  interest  be  known  or  unknown,  may,  within  the  time  prescribed  in 
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*iuch  rule,  or  witliin  such  fUrther  time  as  the  court  maj  allow  for  the  purpose, 
appear  and  answer  to  the  snid  petition  as  to  a  declaration.  If  such  person 
be  not  named  as  a  party  in  the  petition,  he  may  be  admitted  to  appear  and 
answer  the  same,  as  a  defendant,  by  the  court  or  by  any  judge  thereof  in  Ta- 
cation,  upon  his  petition  accompanied  by  an  affidavit  of  his  interest.  Ibid, 
sec.  16. 

Under  the  provisions  of  the  former  act,  (I  R.  L.  of  1813,  sec.  3,)  great 
difficulty  was  experienced,  when  defendants  were  improperly  joined,  so  as 
to  prejudice  a  bona  fide  defendant,  who  had  no  means  at  law  of  contesting 
the  claims  of  a  co-defendant :  and  doubts  existed  also,  as  to  whether  tho 
right  of  the  petitioner  could  be  tried  in  this  action  :  it  being  supposed  that 
as  no  execution  was  given  to  enforce  the  division,  the  question  of  right  must 
be  disposed  of  in  an  action  of  ejectment  to  recover  possession.  9  Cowen, 
630 ;  S.  C,  6  Cowen,  295.  In  order,  therefore,  to  obviate  these  doubts,  and 
to  Ciirry  out  the  equitable  principle  of  this  action,  so  as  to  protect  the  riglits 
of  nil  the  parties,  and  avoid  an  unnecessary  multiplicity  of  suits,  it  is  now 
provided  that  any  party  appearing,  may  plead  either  separately  or  jointly, 
with  one  or  more  of  his  co-defendants,  that  the  petitioners,  or  any  of  them, 
at  the  time  of  presenting  such  petition,  were  not  in  the  possession  of  the 
premises  in  question,  or  any  part  thereof)  (under  which  adverse  possession 
will  be  a  bar ;  9  Cowen,  304 ;)  or  timt  the  defendants,  or  any  of  them,  did 
not  hold  the  premises  together  with  the  petitioners,  at  the  time  of  the  com- 
mencement of  the  proceedings,  as  alleged  in  the  petition ;  (and  for  this  par- 
pose  a  parol  partition  made  between  tenants  in  common,  carried  into  effect^ 
by  each  party  taking  possession  of  his  share,  is  binding ;  4  Johns.  202 ;  ef 
vide  n  Johns.  221;)  and  under  the  last  mentioned  plea,  the  defendant 
pleading  it,  may  give  notice  of  any  special  matter  to  sustain  such  plea^  and 
may  give  evidence  thereof  on  the  trial,  as  if  the  same  had  been  pleaded.  S 
R.  S.  320,  s.  1 6.  And  replications  and  further  pleadings  may  be  had  be* 
tween  the  parties  respectively,  according  to  the  practice  of  the  court,  as  in 
personal  actions,  until  an  issue  or  issues  in  law  or  in  fact,  be  joined  betw<«n 
the  said  parties,  or  some  of  them.    Ibid.  s.  17. 

Whenever  the  joint  tenancy,  or  tenancy  in  common  of  any  defendant, 
shall  be  denied  by  a  co-defendant,  and  it  shall  become  necessary  to  deter. 
mine  the  same,  in  order  to  effect  a  complete  and  final  partition,  so  far  as  the 
rights  of  the  parties  are  concerned,  the  court  may  direct  an  issue  to  be  formed 
on  the  record,  and  may  direct  the  jury  to  inquire  into,  iTy  and  determine,  as 
well  the  tenancy  of  the  defendant  so  denied,  as  the  other  issues  joined  on 
such  pleadings.    Ibid.  s.  18. 

All  issues  so  joined  shall  be  tried,  and  the  like  proceedings  for  the  trial 
thereof  shall  be  had,  and  bills  of  exceptions  may  be  taken,  and  demurrers  to 
evidence  filed,  and  the  court  may  set  aside  verdicts  and  grant  new  trials 
therein,  as  in  personal  actions ;  and  either  before  or  afler  the  trial  of  any 
such  issue,  the  court  may  permit  the  petition  and  all  subsequent  proceedings 
to  be  amended,  so  as  to  represent  truly  the  rights  claimed  ty  any  party. 
Ibid.  s.  19.    And  they  may  allow  any  amendment  of  the  plea  lings  or  pio* 
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oeedingSi  80  as  to  make  defendant  thereto,  any  person  who  shall  have  ap- 
peared in  the  coarse  of  the  proceedings,  to  be  interested  in  the  premises,  by 
any  will,  deed  or  gjant,  from  any  person  who  is  a  defendant  in  such  parti- 
tion, and  who  might  originally  have  been  made  defendant,  if  his  interest  had 
then  existed  or  been  known ;  but  no  person  shall  be  so  made  defendant, 
without  forty  days*  notice  of  the  motion  to  that  effect  being  personally  served 
on  him,  or  published  three  months,  as  in  the  case  of  an  original  application. 
Ibid.  8.  20. 

After  any  such  amendment,  any  party  whose  rights  are  affected  thereby, 
and  who  has  not  had  an  opportunity  to  sustain  his  claim,  shall  be  entitled 
to  have  an  issue  made  up  and  tried,  to  determine  such  right ;  and  the  court 
may,  after  an  amendment  in  any  other  case,  where  it  may  be  deemed  proper, 
order  a  trial  to  be  had.    Ibid.  s.  21. 

If  the  de&ult  of  any  of  the  defendants,  whether  known  or  unknown,  shall 
have  been  entered,  the  court  siiall  require  the  petitioners  to  exhibit  proof  of 
their  title,  and  an  abstract  of  the  conveyances  by  which  the  same  is  held. 
Such  proof  may  be  taken  in  open  court,  or  by  the  clerk  thereof)  on  a  refer* 
ence  fbr  that  purpose.  And  in  either  case,  the  proof  given  and  the  abstract 
fbmished,  shall  be  filed  with  the  clerk.  2  R.  S.  321,  &  22.  The  court  shall 
ascertain,  from  the  proofs  so  taken,  in  case  of  a  default,  or  from  the  oonfos- 
tion,  by  plea,  of  the  parties,  if  they  appeared,  or  from  the  verdict  of  the  jury, 
by  which  any  issue  of  fact  shall  have  been  tried,  and  shall  declare  the  rights, 
titles  and  interest  of  the  parties  to  such  proceedings,  plaintiflb  as  well  as 
defendants,  so  fiir  as  the  same  shall  have  appeared ;  and  shall  determine  the 
rights  of  the  said  parties  in  such  lands,  tenements  or  hereditaments,  and 
give  Judgment  that  partition  be  made  between  such  of  them  as  shall  have 
any  right  therein,  according  to  such  rights.  Ibid.  a.  23.  Under  these  two 
■ections,  the  court,  in  a  recent  case,  have  said,  that  the  proof  they  will  re- 
qnire  in  cases  of  this  kind,  will  be  such,  as  in  an  action  of  ejectment  would 
be  considered  as  eslablishing  a  prima  fade  right  in  a  plaintiff,  to  recover  the 
premises  claimed  by  him,  and  that  the  practice  which  they  will  adopt  in  re- 
lation to  these  cases,  will  be  to  refer  the  taking  of  the  proofs  to  the  clerk; 
whose  report,  together  with  the  abstract  of  title  fumislied  by  the  piaintiff, 
must  be  submitted  to  the  court  3  Wendell,  436.  If,  after  the  trial  of  any 
■udi  issues,  or  after  judgment  by  default,  confession  or  otherwise,  against 
those  parties  who  are  known,  the  part  or  interest  of  any  parties  who  shall 
not  have  pleaded  in  the  cause,  whether  known  or  unknown,  in  and  to  such 
premises^  shall  not  have  appeared  by  the  evidence  in  the  cau»e,  then  the 
said  court  shall  give  judgment  that  partition  be  made,  so  far  as  the  rights  or 
interests  of  the  parties  who  are  known,  and  who  have  appeared  in  the  said 
eause,  have  been  ascertained,  and  the  residue  of  the  premises  shall  remain 
Ibr  the  parties  wtose  interests  have  not  been  ascertained,  subject  to  division 
between  them  at  any  future  time.     2  R.  S.  321,  s  24. 

Whenever  any  judgment  of  partition  shall  be  rendered  as  above,  the  court 
riiall,  by  rule,  appoint  three  reputable  freeholders,  commissioners^  to  make 
the  psrtltl'tn  so  adjudged,  aeoording  to  the  respective  rights  and  interests  of 


82 «  CASES  IN  THE  SUPREME  COURT. 

Codd  et  ux.  v.  Hanson. 

the  parties,  as  the  same  were  ascertained  and  deteraiined  bj  aach  court; 
and  in  such  rule  the  court  shall  designate  the  part  or  shares  which  shall  re- 
main undivided,  for  the  owners  whose  interests  shall  be  unknown  Qn4  not 
ascertained.  2  R.  S.  321,  s.  26.  If  the  persons  so  appointed  commissioneii^ 
or  either  of  them,  shall  die,  resign  or  neglect  to  serve,  the  court  may,  fh>ro 
time  to  time,  appoint  others  in  their  plaoeSi    Id.  s.  26. 

The  commissioners,  before  proceeding  to  the  execution  of  their  dutiet, 
shall  severallj  be  sworn  or  affirmed,  before  any  officer  authorized  to  take 
affidavits,  honestly  and  impartially  to  execute  the  trust  reposed  in  them,  and 
to  make  partition,  as  directed  by  the  oourt^  which  oath  shall  be  filed  ^th  tb« 
clerk  of  the  court,  at  or  before  the  coming  in  of  the  report  of  such  commis- 
sioners.   Id  8.  27. 

The  commissioners  shall  forthwith  proceed  to  make  partition,  according  to 
the  said  judgment  of  the  court,  unless  it  shall  appear  to  them,  or  any  two  of 
them,  that  partition  of  such  real  estate  cannot  be  made,  without  great  preja« 
dice  to  the  owners  thereof)  in  which  case,  they  shall  make  a  return  of  such 
fact  to  the  court,  in  writing,  under  their  hands.  2  R.  S.  322,  s.  28.  In 
making  partition,  the  commissioners  shall  divide  the  said  real  estate,  and 
allot  the  several  portions  and  shares  thereof  to  the  respective  parties^  quality 
and  quantity  relatively  considered  by  them,  according  to  the  respective  rigbU 
and  interests  of  the  parties  so  adjudged  by  the  court,  designating  the  several 
shares  and  portions  by  posts,  stones,  or  other  permanent  monuments ;  And 
they  may  employ  a  surveyor,  with  the  necessary  assistants,  to  aid  tbem 
therein.  Id.  s.  29.  If,  however,  the  defendants  wish  to  retain  their  propo^ 
tions  of  the  estate  undivided,  partition  may  be  made  accordingly,  by  setting 
off  to  the  plaintiff  his  share  in  severalty,  and  to  the  defendants  jointly.  9 
Wendell.  443. 

The  commissioners  shall  make  a  ftill  and  ample  report  of  tlieir  proceedings, 
under  the  hands  of  any  two  of  them,  specifying  therein  the  manner  of  exe* 
cuting  their  trust,  and  describing  the  land  divided,  and  the  shares  allotted 
to  each  party,  with  the  quantity,  courses  and  distances  of  each  share,  and  a 
description  of  the  posts,  stones  or  other  monuments  thereof)  and  the  items  of 
their  charges.     2  R.  S.  322,  s.  30. 

And  all  the  commissioners  must  meet  together  in  the  performance  of  any 
of  their  duties;  but  the  acts  of  a  majority  so  met  shall  be  valid.    Id.  a.  3U 

The  expenses  of  the  commissioners,  including  the  expenses  of  a  surveyor 
and  his  assistants,  when  they  shall  be  employed,  shall  be  ascertained  and 
allowed  by  the  court ;  and  the  amount  thereof,  together  with  the  fees  allowed 
by  law  to  the  commissioners,  shall  be  paid  by  the  petitioners,  and  shall  b« 
allowed  to  them  as  part  of  the  costs  to  be  taxed.  Id.  s.  32.  The  fees  nsa- 
ally  allowed,  are  three  dollars  a  day.  8  Cowen,  116.  But  no  action  can  b* 
brought  by  the  commissioners  for  their  fees,  until  they  have  been  taxed  by 
the  court.     6  Cowen,  213. 

The  report  shall  be  proved  or  acknowledged  before  some  officer  authorized 
to  take  the  proof  of  deeds,  in  the  same  manner  that  deeds  are  required  to  be 
proved  or  acknowledged,  to  entitle  them  to  be  recorded.    Vide  1  R.  S.  766i 
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a  4;  and  shall  be  filed  in  the  office  of  the  clerk  of  the  court    2  R.  S.  322, 
a  33. 

On  good  cause  shown,  the  court  may  set  aside  the  report,  and  appoint  new 
oommissroners,  as  often  as  may  be  oeoessary,  who  shall  proceed  in  like  man- 
ner as  above  directed.  2  R.  S.  322,  &  34.  Upon  any  report  of  the  com- 
rofssiofiers  being  confirmed  by  the  court,  judgment  shall  thereupon  be  given, 
that  such  partition  be  firm  and  effectual  f5rever,  and  such  judgment  shall  be 
binding  and  conclusive, — 

1.  On  all  parties  named  therein,  and  their  legal  representatives,  who  shall, 
at  the  time,  have  any  interest  in  the  premises  divided,  as  owners  in  fee,  or 
as  tenants  for  years,  or  as  entitled  to  the  reversion,  remainder  or  inheritance 
of  such  premises  after  the  termination  of  any  particular  estate  therein,  or 
who,  by  any  contingency  contained  in  any  will,  or  grant,  or  otherwise,  may 
be  or  may  become  entitled  to  any  beneficial  interest  in  the  premises,  or  who 
shall  have  any  interest  in  any  undivided  shore  of  the  premises,  as  tenant  for 
years,'  for  life,  by  the  curtesy,  or  in  dower : 

2.  On  all  persons  interested  in  the  premises,  who  may  be  unknown,  to 
whom  notice  shall  have  been  given  of  the  application  for  partition,  by  such 
publication  as  is  herein  before  directed :  and, 

3.  On  all  other  persons  claiming  from  such  parties,  or  persons  or  either  oi 
thorn.  Ibid.  sec.  35.  But  such  judgment  and  partition  shall  not  affect  any 
tenants,  or  persons  having  claims  as  tenants,  in  dower,  by  the  curtesy,  or 
for  life,  to  the  whole  of  the  premises  which  shall  be  the  subject  of  such  par^ 
tition;  vide  16  Johns.  319;  nor  shall  such  judgment  and  partition  preclude 
any  peraon,  except  such  as  are  specified  in  the  last  section,  from  claiming  any 
title  to  the  premises  in  question,  or  (Vom  controverting  the  title  or  interest 
of  tlie  parties  between  whom  such  partition  shall  have  been  made.  2  R.  S. 
323,  sec.  36. 

If  the  commissioners  shall  report  to  the  court,  tliat  the  lands,  tenements  or 
hereditaments,  of  which  partition  shall  have  been  directed  as  nforesnid.  arc 
80  situated,  or  that  any  distinct  lot,  tract,  or  portion  thereof)  is  so  situated, 
that  a  partition  thereof  cannot  be  made,  without  great  prejudice  to  the 
owners  of  the  same,  and  if  the  court  shall  be  satisfied  tliat  sucli  report  is 
just  and  correct,  the  court  may  thereupon,  by  a  rule  to  be  entered  on  the 
filing  of  the  said  report,  order  the  commissioners  to  sell  the  premises  so 
■itaated.  at  public  auction,  to  the  highest  bidder ;  2  R.  S.  323,  s.  37 ;  and 
they  shall  direct,  in  such  order,  the  terms  of  credit  which  may  be  allowed, 
for  any  portions  of  the  purchase  money  of  which  it  shall  think  proper  to  di- 
rect  the  investment,  and  for  such  portions  of  such  purchase  money,  as  are  re- 
quired by  statute,  {post^)  to  be  invested  for  the  benefit  of  any  unknown 
owners,  any  infants,  any  parties  out  of  the  state,  or  any  tenants  for  life,  in 
dower  or  by  the  curtesy.  lb.  s.  38.  The  portions  of  the  purchase  money 
for  which  credit  shall  have  been  so  allowed,  shall  always  be  secured  at  inte- 
rest, by  a  mortgage  of  the  premises  sold,  by  a  bond  of  the  purchaser,  and  by 
•Dch  other  security  as  the  court  shall  prescribe.    lb.  s.  39.    The  commi» 
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Bioners  may  take  separate  mortgages  and  other  securities,  for  such  convenie*^ 
shares  or  portions  of  the  purchase  money,  as  are  directed  by  the  court  to  ba 
invested  as  aforesaid,  in  tlic  name  of  the  clerk  of  the  court  and  his  succeMon 
iu  office,  or  any  one  of  such  clerks,  and  for  such  shares  as  any  known  owner 
of  full  age  shall  desire  to  have  so  invested,  in  the  names  of  such  owners;  lb. 
8.  40 ;  and  upon  such  sales  being  confirmed,  as  hereinader  mentioned,  ths 
said  commissioners  shall  deliver  such  mortgages  or  other  securities,  to  the 
clerk  of  the  court,  or  to  the  known  owners  whose  shares  were  so  invested. 
2  R.  &  324,  a  41. 

Formerly  the  right  of  an  incumbrancer  could  not  be  affected,  by  a  sale  of 
lands  in  partition ;  neither  could  he  be  made  a  party  to  the  suit  1  Paige, 
469 ;  1  Hopk.  601.  Now,  however,  before  making  the  order  for  sale,  where 
creditors  having  specific  liens,  have  not  been  made  parties,  the  court,  on  the 
motion  of  either  party,  shall  direct  the  petitioner  to  amend  his  petition,  hj 
making  every  creditor  having  a  specific  lien,  on  the  undivided  interest  or 
estate  of  any  of  the  parties,  by  mortgage,  devise,  or  otherwise,  a  party  to  the 
proceedings ;  and  shall  direct  the  clerk  of  the  court  to  ascertain  and  report 
whether  the  shares  or  interests  in  the  premises,  of  the  parties  in  such  suiti 
or  any  of  them,  are  subject  to  any  general  lien  or  incumbrance  by  judgment 
or  decree.  3  R  S.  165,  Appendix.  But  an  order  for  sale  may  be  madei 
without  a  reference  to  the  clerk  to  search  for  incumbrances  and  liens,  unleas 
such  reference  be  asked  for  by  one  of  the  parties.  12  Wendell,  269.  The 
clerk  to  whom  such  reference  shall  be  made,  shall  immediately  thereafter, 
cause  a  notice  to  be  published  once  in  each  week  for  six  weeks  successively, 
in  the  state  paper,  and  also  in  a  newspaper  printed  m  every  county  in  which 
any  of  the  lands  in  question  are  situated,  requiring  all  persons  having  any 
general  lien  or  incumbrance,  on  any  undivided  interest  or  share  therein,  by 
judgment  or  decree,  to  produce  to  the  said  clerk,  on  or  before  a  certain  day 
to  be  named  in  such  notice,  proof  of  all  such  liens  and  incumbrances^  to> 
gether  with  satisfactory  evidence  of  the  amount  due  thereon ;  and  the  clerk 
shall  report  with  all  convenient  speed,  the  names  of  the  creditors,  the  na^ 
ture  of  the  incumbrances,  the  dates  thereof^  and  the  several  amounts  appear- 
ing to  be  due  thereon.     lb. 

If  it  shall  appear  by  the  proceedings  on  such  petition,  or  by  such  report, 
that  there  are  any  existing  incumbrances  upon  the  estate  or  interest  in  th# 
premises  of  any  party  named  in  the  proceedings  in  the  suit,  the  court  shall^ 
in  the  orJer  of  sale,  direct  the  commissioners  to  bring  into  court,  and  pay  to 
the  clerk  thereof,  the  portion  of  the  monies  arising  from  the  sale  of  the  es* 
tate  and  interest  of  such  party,  after  deducting  the  portion  of  the  costa^ 
charges  and  expenses  to  which  it  shall  be  liable.    3  R.  S.  166,  Appendix. 

Such  party  may  apply  to  the  court  to  order  such  monies,  or  such  part 
thereof  as  he  shall  claim,  to  be  paid  to  him ;  which  application  shall  be  ac- 
companied :  1.  By  his  own  affidavit,  stating  the  true  amount  antnally  due 
on  each  incumbrance,  the  owner  of  pucIi  incumbrance,  and  his  residence,  at 
far  as  known  to  such  party :  2.  By  proof,  by  affidavit,  of  the  due  service  of 
%  notice  on  each  owner  of  any  incumbrance,  of  the  intention  to  make  VMk 
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for  life,  as  shall  be  deemed,  upon  the  principles  of  law,  applicable  to  anmii' 
ties,  a  reRSonable  satisfaction  for  "such  estate  or  interest,  and-which  the  persoc 
to  entitled  shall  consent  to  accept  in  lien  thereof,  bj  an  instrfamentundef 
seal,  duly  acknowledged  or  proved  in  the  manner  that  deeds  are  required  to 
be  proved,  to  entitle  them  to  be  recorded.     Ibid.  s.  52. 

In  case  no  such  consent  he  given  at  or  before  the  coming  in  of  the  report 
of  sale  by  the  commissioners,  then  the  court  shall  ascertain  and  determine 
what  proportion  of  the  proceeds  of  such  sale,  afler  deducting  all  expenses, 
will  be  a  Just  and  reasonable  sum  to  be  invested  for  the  benefit  of  the  perscm 
entitled  to  such  estate  or  interest  in  dower,  by  the  curtesy,  or  for  life^  and 
shall  order  the  same  to  be  brought  into  court,  for  that  purpoee.  2  R.  S. 
326,  s.  53.  The  proportions  of  the  proceeds  of  such  sale,  shall  be  ascertained 
and  determined,  in  the  several  cases  as  follows :  1.  If  an  estate  in  dower 
shall  have  been  included  in  such  order  of  sale,  its  proportion  shall  be  one- 
third  of  the  proceeds  of  the  sale  of  tlio  premises,  or  of  the  sale  of  the  undi« 
vided  share  in  such  premises,  upon  which  such  claim  of  dower  existed :  2. 
If  an  edtate  by  the  curtesy,  or  other  estate  for  life,  shall  be  included  in  aooh 
order  of  sale,  its  proportion  shall  be  Die  whole  proceeds  of  the  sale  of  the 
premises,  or  of  the  sale*  of  the  undivided  share  thereof!  in  which  such  estate 
shall  be :  and  in  all  cases,  the  proportion  of  the  expenses  of  the  proceedings 
shall  be  deducted  from  the  proceeds  of  such  sale.  Ibid.  s.  54.  If  the  per- 
sons entitled  to  any  such  estate  in  dowor,  by  the  curtesy,  o^  or  life,  be  an* 
known,  the  court  shall  take  order  for  the  protection  of  the  righcs  of  ouch 
person;^  in  the  same  manner,  as  far  as  may  be,  as  if  they  were  known  and 
had  appeared.     Ibid.  s.  55. 

The  commissioners  shall  give  notice  of  any  sale  to  be  made  by  them,  for 
the  same  time  and  in  the  same  manner  as  is  required  by  law  on  sales  of  reel 
estate  by  sheriffs  on  execution.  2  R.  S.  326,  s.  56.  The  terms  of  suoh  sale 
shall  be  made  known  at  the  time ;  and  if  the  premises  consist  of  distinct 
buildings,  farms  or  lots,  they  shall  be  sold  separately.    Ibid.  s.  57. 

Neither  of  the  said  commissioners,  nor  any  person  for  the.beneflt  of  either 
of  them,  shall  be  interested  in  the  purchase,  nor  directly  nor  indirectly  pur- 
chase any  of  the  premises  sold,  nor  shall  any  guardian  of  any  infbnt  party  in 
such  suit,  purchase,  or  be  interested  in  the  purchase  of  any  lands  being  the 
subject  of  such  suit,  except  for  tiie  benefit  or  in  behalf  of  such  infant;  and 
all  sales  contrary  to  the  provisiona  -of  this  section  shall  be  void.  2-  R.  8. 
326,  8.  58. 

After  completing  such  sale,  the  commissioners  shall  report  the  same  to  the 
court  on  their  oath,  with  a  description  of  the  different  parcels  of  land  told  to 
each  purchaser,  the  name  of  such  purchaser,  and  the  price*  bid  by  him ; 
which  report  shall  be  filed  in  the  court     2  R.  S.  326,  s.  59. 

If  such  sales  be  approved  and  confirmed  by  the  court,  an  order  shall  he 
entered,  directing  the  commissioners,  or  any  two  of  them,  to  execute  oon- 
veyancec  pursuant  to  such  sales,  which  they  are  hereby  authorised  to  da 
2  R.  S.  327,  s.  60.  Such  conveyances  so  executed,  shall  be  recorded  in  the 
county  wltoro  the  premises  are  sitnated,  and  shall  be  a  b&r,  both  in  law  an^ 
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eqaitji  agaioiit  all  perrons  interested  in  snch  premises  in  anj  way,  who  shall 
have  been  named  as  parties  in  the  said  proceedings,  and  against  aU  such 
persons  and  parties  as  were  unknown,  if  notice  shall  have  been  given  of  the 
application  for  partition,  by  such  publication  as  is  herein  before  directed,  and 
•gainst  all  other  persons  claiming  from  such  parties^  or  either  of  them.   Ibid. 

iL61. 

Such  conveyances  shall  also  be  a  bar  against  all  persons  hnving  general 
liens  or  incumbrances  by  Judgment  or  decree,  on  any  undivided  share  or 
intereatin  the  premises  sold,  in  all  oases  where  the  notice  to  such  creditors, 
hereinbefore  prescribed,  shall  have  been  given,  and  also  («gsinst  all  persons 
having  specifio  liens  on  any  undivided  share  or  interest  therein,  who  shall 
have  been  made  parties  to  the  proceeding&  But  no  creditor  having  any 
■och  specifio  lien  shall  be  affected  by  such  sale  or  conveyance,  unless  he 
•ball  have  been  party  to  the  proceeding&    3  R.  S.  156,  Appendix. 

The  proceeds  of  every  such  sale,  after  deducting  tlie  costs,  shall  be  divided 
among  the  parties  whose  rights  and  interests  shall  have  been  sold,  in  pro* 
portico  to  th^'r  respective  rights  in  the  premises ;  and  the  shares  of  such  of 
Ihe  said  parties  as  are  of  full  age,  shall  be  paid  to  them  or  their  legal  repre- 
■eitativds,  by  the  oommissioners^  or  shall  be  brought  into  court  for  their 
uae.    2  R  &  327,  s.  63. 

Where  any  ol  such  known  parties  are  infants,  the  court  may  in  its  discre* 
tion,  direct  the  share  of  such  in&nt  to  be  paid  over  to  the  general  guardian, 
or  to  be  invested  in  permanent  securities  at  interest,  in  the  name  and  for  the 
beoeflt  of  such  infant  Ibid.  s.  64.  And  in  chancery  it  has  been  held,  that 
where  lands  of  the  wife,  who  is  an  infimt,  are  sold  under  a  decree  in  parti* 
ti^Q,  the  husband  is  not  entitled  to  the  proceeds,  but  the  court  will  secure 
tlje  ftmd  for  her  use,  until  she  becomes  of  age  and  consents  to  his  receiving 
the  uame.     1  Paige,  4S3. 

Where  any  of  the  parties  whose  interests  have  been  sold,  are  absent  fh>m 
the  state,  without  legal  representatives  in  this  state,  or  are  not  known  or 
named  in  the  proceedings,  the  court  shall  direct  the  shares  of  such  parties  to 
be  invested  in  permanent  securities  at  interest,  for  the  benefit  of  such 
ipartiei;  until  claimed  by  them  or  theh*  legal  representatives.  2  R.  &  327. 
&  65. 

-Where  the  proceeds  of  a  sale,  belonging  to  any  tenant  in  dower,  or  by 
the  curtesy,  or  for  life,  shall  be  brought  into  court,  as  hereinbefore  directed. 
the  court  shall  direct  the  same  to  be  invested-  in-permanent  sccurtties  at  in- 
torast,  so  that -such  interest  shaU  annually  be  paid  to  the  parties  entitled  to 
•uoh  estates,  during  their  lives  respectively.    Ibid.  s.  66. 

The  court  may,  in  its  discretion,  require  all  or  any  of  the  parties,  before 
they  shall  receive  any  share  of  the  moneys  arising  fW>m  such  sale,  to  give 
security  to  the  satisiaction  of  such  court,  to  refund  the  said  share  with  in- 
terest thereon,  in  case  it  shall  thereafter  appear  that  such  party  was  not  en- 
titled thereto.     2  R.  S.  328,  s.  67. 

Where  any  security  is  directed  to  be  taken  by  a  court,  or  any  in^eetmenl 
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(o  be  made,  or  any  security  shall  be  taken  by  commissioners  on  the  sale  of 
any  real  estate  as  hereinbefore  directed,  except  where  provision  shall  h* 
made  for  taking  the  same  in  the  name  of  any  known  owner,  the  bonds 
mortgages,  or  other  evidences  thereof  shall  be  taken  in  the  name  of  the 
clerk  of  the  coart,  and  his  saccessor  in  office,  who  shall  hold  the  same  by 
virtue  of  their  respective  offices,  and  shall  deliver  them  to  their  suoceMora 
Ibid.  s.  68. 

Such  clerks  shall  receive  the  interest  or  principal  of  any  sums  as  they  be- 
come due,  and  apply  or  re-invest  the  same,  accordtnji:  to  the  drcumstanoea 
of  the  case,  as  the  court  shall  direct,  and  shall,  once  in  every  year,  render  to 
the  court  an  account  in  writing,  and  on  oath,  of  all  monies  ruceived  by  them, 
and  of  the  application  thereof;  and  upon  any  neglect  to  render  such  acoounti 
and  upon  any  misapplication  of  any  monies  received,  the  court  shall  suaperd 
such  clerk  from  exercising  the  duties  of  his  office,  and  shall  immediately  re- 
port  his  delinquency  to  the  governor,  to  the  end  that  he  may  be  removed 
by  the  governor  and  senate.    Id.  s.  €9. 

All  investments  and  re-investments  under  the  provisions  of  this  title,  sball 
be  made  in  the  public  stocks  of  the  United  States,  or  of  this  state,  or  on  bond 
and  mortgage  upon  unincumbered  real  estate,  of  at  least  double  the  value  of 
such  investment ;  and  no  such  security,  bond,  mortgage,  or  other  evideoce 
of  such  investment,  shall  be  discharged,  transferred  or  impaired,  by  any  act 
of  the  derk,  without  the  order  of  the  court,  entered  in  the  minutes  thereoC 

Id.  8.  no. 

Any  person  interested  in  such  investments  or  securities,  may,  with  the 
leave  of  the  court,  prosecute  the  same  in  the  name  of  the  existing  derlc ; 
and  no  suit  shall  be  abated  by  the  deatli,  removal  from  office,  or  resignation 
of  the  clerk  to  whom  such  evidences  were  executed,  or  of  any  of  his  succea* 
sors.    Id.  a  71. 

When  final  judgment  for  partition  shall  be  rendered,  the  court  shall  also 
adjudge  each  of  the  parties  concerned  therein,  other  than  the  petitioners,  a 
proportion  of  the  costs  and  charges  of  the  proceedings,  to  be  ascertained  by 
the  court,  according  to  the  respective  rights  of  the  parties,  and  the  propor- 
tion of  such  costs  assessed  upon  the  unknown  owners,  to  be  chargeable  on 
the  part  remaining  undivided ;  and  upon  such  judgment,  execution  may  iasae 
as  in  personal  actions,  and  may  be  levied  on  the  property  of  the  parties  re- 
spectively charged  with  such  costs,  and  upon  any  share  or  part  of  the  premi- 
les  allotted  on  any  such  division,  to  any  owner  unknown  or  not  named,  and 
upon  every  portion  remaining  undivided,  for  the  proportion  adjudged  to  be 
paid  by  such  owners,  or  chargeable  to  the  part  remaining  undivided.  And  a 
sale  of  such  premises  thereupon,  shall  be  as  valid  as  if  sucli  unknown  owner, 
had  been  named  in  the  proceedings  and  in  such  execution.     2  R.  S.  328,  8.  7S« 

If  the  petitioners  for  any  partition,  shall  become  non-suit,  or  suffer  a  die* 
continuance,  or  a  verdict  shall  pass  against  them,  or  judgment  shall  be  ren* 
dered  against  them  on  demurrer,  they  shall  pay  coats,  to  be  recovered  aQ# 
collected  as  in  personal  actiona    Id.  s.  73. 
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The  costs  in  this  action  are  the  full  costs  of  the  ooart  in  which  the  action 
is  pending;  2  R.  S.  613,  s.  3 ;  and  are  to  be  deducted  from  the  proceeds  of 
the  sale  made  by  the  commissioners ;  and  must  be  by  them  in  the  first 
instanoe  paid  to  the  petitioners,  or  their  attorney.    2  R.  S.  327,  s.  62. 

Any  proceedings  for  partition  commenced  in  the  court  of  common  pleas,  or 
Id  a  mayor's  court,  mr.y  bo  removed  into  the  supremo  court  by  writ  of  eer- 
Uorari^  to  be  allowed  by  any  of  the  justices  thereof)  if  the  same  be  served 
before  any  juror  shall  be  sworn  to  try  any  issue  joined  in  such  proceedings, 
cr  before  judgment  be  given,  that  partition  shall  be  made ;  and  upon  such 
rsmoval,  the  like  proceedings  shall  be  had,  as  if  the  petition  had  been  origi- 
nally presented  to  the  supreme  court     2  R.  S.  329,  s.  74. 

Upon  any  final  judgment  rendered,  that  partition  be  made,  or  confirming 
partition,  or  for  the  sale  of  any  premises,  or  confirming  such  sale,  a  writ  of 
error  may  be  brought  by  any  of  the  parties  to  such  judgment,  jointly  or  sepa* 
rately,  (vide  9  CSowen,  304,)  and  without  the  consent  of  any  co-plaintiff  or 
oo-defendant,  within  the  same  time  and  under  the  like  restrictions,  as  in  cases 
of  personal  actions,  of  which  we  will  speak  hereafter.  2  R.  S.  329,  s.  75. 
And  it  shall  not  be  necessary  for  a  plaintiff  or  defendant  bringing  such  writ| 
to  enmmon  and  sever  any  co-plaintiff  or  co-defendant    Id.  s.  76. 

Error  may  be  assigned  upon  such  writ,  for  any  erroneous  adjudication  upon 
the  rights  of  any  of  the  respective  defendants  or  respective  plaintifi^  and  the 
court  siiall  direct  the  person  whose  interest  is  affected  by  such  adjudication, 
to  plead  to  such  assignment  of  errors,  and  to  Appear  in  such  cause  as  a  de* 
fendant  in  error.     2  R.  S.  329,  s.  77. 

The  court  may  give  judgment  either  for  affirmance  or  reyersal,  in  part  of 
in  whole,  with  costs  to  be  paid  by  either  of  the  parties,  or  by  any  one  of 
more  defendant  or  plaintiff)  to  his  co-defendant  or  oo-plaintifll    Id.  s.  78. 


Jackson,  ex  dem.  Waggoner  and  others  against 

Murphy. 

Where  the  plaintiff  and  defendant  claim  under  adjoining  patents,  the  court 
cannot  grant  a  rule  ordering  the  lessors  of  the  plaintiff  to  permit  a  survey 
to  be  taken  of  the  boundary  line,  but  if  it  appear  necessary  for  the  defence 
in  the  suit  that  it  should  be  ascertained,  they  will  allow  a  rule  to  stay  pro* 
ceedings  till  the  lessors  consent  to  a  survey,  or  the  judge  at  the  circuit  may 
postpone  the  cause  on  the  same  principle. 

Emott  moved  for  a  rule,  ordering  the  lessors  of  the  plain 
tiff  to  permit  a  survey  to  be  taken  by  the  defendant  of  the 
boundaries  and  marked  trees  of  a  patent  under  which  h« 
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claimed,  on  an  affidavit  stating  that  it  was  necessary  for  hia 
defence  to  ascertain  the  lines  of  it,  but  that  a  person  sent 
by  him  for  that  purpose  had  been  prevented  by  the  agent 
of  the  lesson  who  derived  title  under  an  adjoining  grant 

Kent,  Gh,  J.  Were  we  to  grant  this  application,  could 
we  enforce  the  leave  we  had  given?  Suppose  on  action 
of  trespass  brought,  would  this  be  a  justification?  But  is 
does  not  appear  to  me  that  our  interference  is  necessary. 
The  judge  at  the  circuit  would,  upon  the  grounds  now 
■town  to  the  court,  postpone  the  cause.  You  may,  how- 
ever, take  your  rule  to  stay  proceedings,  till  the  lessors  of 
the  plaintiff  enter  into  a  consent  rule  for  having  a  survey 
made 

Bule  denied. 


Low  against  Hallett. 

Id  oppMlDg*  motion  for  areftMnce,  <t  ii  Bnfllcleatlf  the  affldaTit  itata  Ibat 
tbe  ooDtroTenj  will  InTOlve  queotiont  of  law,  at  tba  pan;  "  Is  adTiasd  bj 
hia  coQQBel,  and  veril;  believea,"  without  aetttag  fortli  what  tboaa  que*- 
tionaaTB, 

Ehoit,  on  the  common  affidavit  that  the  trial  of  this 
eause  would  require  the  examination  of  long  accotmb^ 
moved  for  a  reference. 

Boffnuxn,  contra,  read  an  affidavit  by  tha  plaintiff,  c 
ttating  that  as  he  was  advised  by  his  counsel,  and  i 
believed,  the  controversy  would  necessarily  involve  i 
tions  at  law. 


SmoU,  in  reply,  submitted  to 
vit  ought  not  to  have  spoia'*' 
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Thokfson,  J.    I  believe  the  usual  mode  has  been  to 
state  them. 

Per  Curiam.    The  addition  of  "  as  advised  by  oounsel** 
is  sufficient.    It  is  to  be  presumed  that  counsel 
would  not  advise,  unless  *there  was  some  founda-     [*88] 
tion.(a)    Take  nothing  by  your  motion,  and  pay 
the  costs  of  resi8ting.[l] 

Motion  refused. 


MoORE  against  Bacon. 

•A  deiical  misprision  in  a  retara  to  a  certiorari^  may  be  amended  after  joinder 
in  error,  when  it  appears  to  have  been  served  to  prevent  the  entiy  ofa  de- 
fiiult,  for  want  of  being  served  with  an  order  to  stay  proceedings,  then  ap< 
plied  for,  and  expected,  but  it  will  be  allowed  only  on  paying  costs  of  the 
assigpiment,  and  resisting  the  application  to  amend. 

MonoN  to  amend  a  justice's  return  by  altering  the  date 
of  an  act,  mentioned  to  have  been  passed  on  the  7th  day 
of  April,  1804,  to  the  7th  day  of  April,  1801. 

P.  W.  Radcliff  read  an  affidavit  by  the  attorney  of  the 
defendant  in  error,  that  the  mistake  was  a  clerical  mispri* 
sion,  which  he  did  not  discover  till  the  27th  of  March  last, 
when  a  copy  of  the  assignment  of  errors,  in  which  this  was 
set  forth  as  a  cause,  was  served  on  him^  with  a  notice  to 
join  in  error  in  twenty  days,  or  that  a  default  would  be 
entered. 

(a)  See  Lusher  v.  WaUon^  1  Caines'  Rep.  161  n.  (ft,) 

[1]  To  warrant  denying;  a  reference  on  the  ground  that  questions  of  law 
will  arise,  the  court  must  be  satisfied  that  they  will  be  questions  of  real  diflftr 
cultr.  Anoih  5  Cow.  423 ;  Sfiaw  v.  Ayrea^  4  Cow.  62.  The  party  opposing 
a  motion  to  refer,  must  state  what  the  points  of  law  ara  to  enable  the  court 
to  judge  of  the  propriety  of  granting  or  referring  the  application,  lather  t 
Wolten  1  CaL  R.  149 ;  ScUialmry  v.  Scott,  6  J.  R.  329. 
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Gaines,  contra,  urged  that  the  application  could  not  now 
be  heard,  as,  from  an  affidavit  of  the  attorney  for  the  plain- 
tiflf,  it  appeared  to  be  after  joinder  in  error  on  this  very 
point  so  late  as  the  22d  of  April,  and  that,  in  such  cases, 
the  rule  was,  not  to  allow  of  amendments. 

P.  W.  Radcliff,  in  reply.  The  papers  before  the  court 
show  that  the  parties  live  in  a  remote  county,  and  the 
joinder  was  merely  to  prevent  the  entry  of  a  default  for 
want  of  being  served  with  an  order  to  stay  proceedings. 

Per  Curiam.  The  observation  of  the  defendant's  coun- 
sel takes  this  case  out  of  the  general  rule.  The  order  to 
stay  proceedings  was  applied  for,  and  evinces,  that  the 
joinder  was  a  mere  matter  of  precaution,  not  on  a  reliance 
on,  or  affirmance  of  the  correctness  of  the  proceedings. 
The  amendment,  therefore,  must  be  allowed,  on  payment 
of  the  costs  of  the  assignment  of  errors,  and  those  of  resist- 
ing this  application.  [1] 

Motion  granted. 


Bach  and  Bach  against  Coles. 

The  court  w;Il  not  hear  an  application  for  an  order  to  stay  proceedings  on  a 
case  made,  unless  recourse  has  previously,  and  without  success,  beeL  had 
to  a  Judge. 

This  was  an  application  to  the  court,  in  the  first  instance, 
for  an  order  to  stay  proceedings  on  a  case  made. 

[1]  After  an  assignment  of  errors,  it  is  too  late  for  the  plaintiff  to  move  to 
amend  the  return.  He  ought  to  have  applied  to  a  judge  for  an  enlargement 
of  the  rule.  Rue  ▼.  Spragtte^  1  J.  R.  493.  The  plaintiff  cannot  move  forthv 
justice  to  amend  his  return  after  he  has  noticed  the  cause  for  argument 
Knapp  Y.  Onderdonk,  2  Cni.  R.  383. 

As  to  amendments  of  returns,  vide  Wtghtman  v.  Clapp^  2  Cow.  517; 
Piaimer  v.  PecJe^  2  Cow.  461 ;  Jackson  v.  CVxine,  1  Cow.  38 ;  Day  v  WUber^ 
)  Cai.  K.  134. 
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Per  Curiam.  Though  the  rule  authorizing  parties  to  ap- 
ply to  a  judge  for  this  purpose  does  not  abrogate  the  pow- 
er of  the  court,  yet  we  ought  never  to  be  resorted  to  till 
the  other  mode  has  been  attempted.  This  is  chamber  busi- 
ness. 

Motion  denied. 


*Hartshorn  and  others  against  Gelston.     [*84] 

That  the  government  of  the  United  States  is  interested  in  a  cause,  does  not 
make  it  of  importance  enough  to  grant  a  struck  Jury. 

Pendleton  moved  for  a  struck  jury  in  this  suit,  which 
was  for  erecting  a  beacon  on  the  plaintiff's  lands  at  San- 
dy-Hook, after  being  warned  not  to  do  so,  on  an  affidavit, 
iitating  a  former  action  and  recovery  for  the  same  offence, 
the  pendency  of  two  suits  for  a  continuance  of  the  origi- 
nal trespass,  and  that  the  defendant  was,  as  he  verily  be- 
lieved, reimbursed  by  the  government  of  the  United  States 
for  the  damages  paid  in  the  first  action,  and  would  be  in- 
demnified by  them  against  any  recovered  in  the  present  or 
other  suits.  These  circumstances,  and  the  probability  that 
the  general  government  was  interested  in  the  cause,  were 
sufficient,  he  contended,  to  make  it  of  such  importance 
«3  to  require  a  struck  jury. 

Per  Curiam^  stopping  Sanford,  There  is  nothing  in  this 
ease  which  is  not  fitted  to  the  capacity  of  an  ordinary  jury. 
The  parties  litigant  do  not  make  a  case  important.(a)[l] 

Struck  jury  refused. 

(a)  See  Spencer  y.  Sampson^  1  Cuines^  Rep.  498,  note  (a). 

[1]  In  the  recent  case  otPoucher  v.  Livingston^  2  Wendell,  296,  where  the 
defence  to  a  note  ^7as,  that  it  was  a  forgery,  and  where  the  controversy  had 
ozeited  much  speculation  and  interest,  and  the  connections  of  the  parties 
were  numerous  and  respectable,  this  court  **(>^used  the  motion ;  and  Suther^ 
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Ball  V,  Kyera. 

■        ■''■■  "  ■       ■  ■ 

land,  J.,  observed :  "  The  statute  authorizes  the  court  to  grant  a  stmok  farf 
only  in  cases  of  Intricacj  and  importance.  The  tescing  the  genuineness  of  a 
signature  to  a  note,  is  not  a  question  of  intricacj,  demanding  more  than  or* 
dinarj  intelligence,  although  it  may  be  difficult  to  come  to  a  satisfiictory  con* 
elusion.  Nor  is  this  a  case  of  importance,  within  the  meaning  of  the  statata 
It  may  highly  interest  the  parties  and  their  (Kends,  but  the  public  have  no 
particular  interest  in  the  matter.  Where  public  officers  have  been  libelled, 
for  acts  done  in  their  official  capacity,  suits  brought  by  them  in  vindication 
of  their  characters  have  been  deemed  important,  and  struck  juries  allowed  ; 
but  where  causes  are  important  only  to  tlie  parties,  such  consideration  is  not 
sufficient  to  induce  the  court  to  grant  •  struck  jury.  Tlie  probable  amount 
of  recovery  does  not  entitle  those  causes  to  be  considered  important,  and  th< 
interest  excited  in  the  county  of  Columbia,  cannot,  from  the  nature  of  the 
controversy,  be  such  as  to  endanger  a  fair  and  impartial  trial"  So,  also,  • 
foreign  jury  will  be  granted  only  in  extreme  cases.  10  Wendell,  670.  So, 
also,  where  the  case  turns  solely  on  a  question  of  law,  and  there  is  no  iad  in 
dispute,  a  special  jury  will  be  refUsed.    2  Carr.  k  Payne,  483. 


Ball  against  Byers. 

If  the  sheriff  have  a  surplus  in  his  hands,  arising  from  a  sale  on  an  ezecaiioDy 
the  court  will  order  it  to  be  paid  over  on  a  fi.  fd.  issued  at  the  suit  of  an* 
other  plaintiff 

The  plaintiff  in  this  suit  had  issued  a  JL  fa.  upon  a 
judgment  he  had  recovered.  , 

iJtfer,  citing  Doug.  234,(a)  now  moved  for  a  rule  direct- 
ing the  sheriff  to  pay  over,  on  the  execution  thus  sued  out, 

(a)  Armistead  v.  Philpot  But  if  a  plaintiff  have,  in  the  hands  of  the 
sheriff,  money  arising  fh)m  an  execution,  a  levy  cannot  be  made  on  such 
money  by  virtue  of  &  fi.  fa  against  the  plaintiff;  for  the  mere  raising  the 
money  by  execution,  does  not,  it  is  said,  pass  the  property  in  it  to  the  credi- 
tor. Jkimer  v.  Fhiddtl^  1  Cranch,  117.  In  the  principal  case,  Livingston,  J., 
said  he  had  no  doubt  money  might  be  levied  on.  See  Dalton's  Sherifi^  A  o- 
cord.  But  in  B}vana  v.  Cramlington^  1  Show.  6  ;  2  Show.  509,  it  is  said  that 
money  cannot  bo  taken  on  an  extent  at  the  suit  of  the  king ;  and  see,  alao^ 
liddhouae  v.  Oroft,  4  East,  510,  overruling  Armistead  v.  FMpot;  and  d» 
termining  that  the  surplus  of  a  former  execution  in  the  hands  of  a  sheriff 
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the  tram  of  197  dollars  and  26  cents,  being  the  surploa  aris* 
ing  from  a  leasehold,  property,  levied  on,  and  sold  la  an 
action  against  the  same  defendant,  at  the  suit  of  another 
plainti^Cl] 

Ordered  aocordinglj. 


Keeler  against  Adams. 

The  court  will  not  order  a  justice  to  make  a  return  contraiy  to  what  he  has 
■worn  to,  though  there  appear  a  certificate  fVom  him  impeaching  the  re- 
turn, but  will  leave  the  party  to  his  action.  If  a  specud  notice  amounts 
to  the  general  issue,  it  seems  unnecessary  to  return  it  In  a  special 
action  on  the  case  for  damages,  a  notice  of  set-off  cannot  be  given.  The 
court  will  not  tU  gemb.  order  a  justice  to  return  a  special  notice  which,  if 
on  the  record,  would  not  vary  their  Judgment  * 

Hopkins  moved  for  a  rule  on  a  justice,  ordering  him  to 
amend  his  return  by  inserting  the  substance  of  a  notice 
given  at  the  trial  of  the  cause,  and  the  testimony  adduced 
under  it 

The  affidavits  of  the  defendant  and  his  attorney  set  forth 
that  the  action  was  trespass  on  the  case  for  not  re- 
turning and  misusing  *four  beds,  bedsteads  and  some   [*85] 
furniture,  let  to  the  defendant  for  six  months,  to 
which  not  guilty  was  pleaded,  with  notice  that  at  the  trial 
evidence  would  be  given  that  the  hiring  was  for  twelve 

shall  not  be  liable  to  a  now  execution  against  the  defendant ;  and  Knight  r. 
Griddle^  9  East,  48,  that  money  levied  by  a  plaintiff  is  not^  while  in  the 
sheriff's  hands,  liable  to  an  execution  against  him.  See,  also,  WiUiama  v. 
Bogen^  6  Johns.  Rep.  167,  where  the  court  seem  inclined  to  adopt  the  cases 
of  B.  R.,  though  "  they  do  not  say  they  will  never  interfere." 

[I]  Bank  bills  or  money,  and  everything  belonging  to  the  debtor  of  a 
tangible  nature,  except  mere  choses  in  action  and  articles  expressly  exempt 
by  statute,  may  be  taken  auU  sold  under  an  execution.  Handy  v.  Ddtibvn^ 
13  J.  R.  220 ;  Holmt$  v.  NuncaaUr^  12  J.  R.  396 ;  Bogmi  y.  Perry,  m  mvr, 
n  J.  R.  361. 
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months,  at  the  rate  of  4  dollars  per  bed  per  annum,  and 
that  the  defendant  had  paid  more  to  the  plaintiff  than  the 
rent  for  six  months  amounted  to,  and  also,  that  the  plaintiff 
had,  before  the  expiration  of  the  year,  by  force,  taken  away 
the  goods  demised,  and  that  the  defendant  would,  on  the 
hearing,  insist  on  recovering  the  balance  due  him  on  the 
overplus  of  the  rent  paid.  That  proof  was  made  of  these 
circumstances,  and  the  jury  found  a  verdict  in  his  favor  for 
three  dollars  damages  and  six  cents  costs,  upon  which  the 
plaintiff  sued  out  a  certiorari,  and  had  assigned  for  error 
that  the  jury  gave  damages  for  the  defendant,  when  he 
claimed  none  by  his  plea. 

To  these  depositions  was  annexed  a  certificate  from  the 
justice  himself,  corroborating  their  contents. 

Emoti^  contra,  read  affidavits  made  by  the  plaintiff,  his 
attorney,  and  the  justice,  denying  the  notice  of  set-off,  but 
admitting  one,  of  giving  in  evidence  that  the  hiring  was 
for  six,  not  twelve  months.  In  that  by  the  justice,  the  con- 
tradiction between  his  certificate  and  affidavit  was  ex- 
plained to  arise  from  surprise  in  the  hurry  of  business,  and 
conceiving  the  former,  which  was  brought  to  him  ready 
prepared,  to  relate  to  the  argument  used  by  the  defendant, 
on  the  trial. 

From  these  facts,  and  the  tenor  of  the  defendant's  affida« 
vits,  he  insisted,  that  as  the  suit  below  was  an  action  on 
the  case  for  damages,  there  could  be  no  set-off,  and  that 
the  court  would  not  order  a  return,  contrary  to  the  depo- 
sition of  the  justice,  as  that  would  be  obliging  him  to  lay 
himself  open  to  an  action. 

Tompkins,  J.,  delivered  the  opinion  of  the  court  We 
are  of  opinion  that  the  present  motion  ought  not  to  be 
granted.  The  evidence  of  the  notice  of  set-oflEJ  which  the 
defendant  alleges  to  have  been  given,  consists  of  his  own 
affidavit,  that  of  his  counsel,  and  a  certificate  of  the  justice. 
To  this  is  opposed  the  affidavits  of  the  plaintiff  and  liia 
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oonnsel,  and  an  affidavit  of  the  justice,  stating  the  notice 
of  special  matter  given  at  the  trial  of  the  cause  to  be  differ- 
ent from  the  one  specified  in  the  affidavits  on  the  part  of 
the  defendant. 

The  latter  notice  was  of  such  matters  as  it  was  compe- 
tent for  the  defendant  to  give  in  evidence  under  the  gene- 
ral issue,  and,  therefore,  a  return  of  it  by  the  justice, 
in  addition  to  the  general  *issue,  would  be  unHeces-     [*86J 
sary,  and  immaterial  in  the  final  determination  of 
the  cause. 

The  weight  of  evidence  before  us  is  against  the  allega* 
tions  of  the  defendant,  since  the  affidavit  of  the  justice  ought 
to  receive  greater  credit  than  his  certificate ;  especially  as 
in  the  former  he  explains  the  circumstances  under  which 
the  latter  was  obtained,  and  his  inadvertence  and  misap- 
prehension at  the  time  of  giving  the  latter.  We  cannot 
suppose  that  the  justice,  if  compelled  to  amend,  would  re- 
turn any  other  notice  than  the  one  to  which  he  has  now 
sworn,  and,  as  is  remarked  before,  the  notice  amounted  to 
no  more  than  the  general  issue. 

We  should  not  be  inclined  to  grant  the  defendant's  mo- 
tion, if  the  affidavits  on  his  part  were  uncontradicted  by 
opposite  proof.  The  declaration  below  was  for  a  tort^  to 
which  the  defendant  properly  pleaded  not  guilty,  and,  in 
such  an  action,  evidence  of  set-off  is  inadmissible.(a)  It 
cannot,  therefore,  be  important  for  the  defendant  to  have  a 
return  of  the  notice  which  he  alleges  to  have  been  given, 
as  it  would  not  vary  the  determination  of  the  cause  in  this 
oourt    Let  the  defendant  take  nothing  by  his  motion. [1] 

Kent,  Ch.  J.,  gave  no  opinion  on  the  point  of  set-off. 

Motion  denied. 

(a)  A  loss  arising  from  mismanagement  in  taking  bad  secoritiea  for  monej, 
«  not  an  object  of  set-off.  Winchester  y.  HcuMey^  2  Cranch,  344.  See  Browh  ▼. 
Omning,  2  Caines*  Rep.  33,  note  (a.) 

[1]  A  motion  to  amend  a  Justice's  rotum  to  a  certiorari  made  by  the  defend- 
lat  in  error,  will  not  be  granted,  if  it  appear  bj  opposing  affidavits  that  lh« 
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amendmeDt  sooght iriH  be  indorreot  in  point  of  faet»  or  that,  notwithfltandiiig 
the  amendineDt,  the  judgment  moat  be  reversed.  WrigMmqn  y.  Ck^pp,  t 
Cow.  517. 

This  motidn  to  the  common  pleas  to  amend,  is,  either  by  the  party/  where 
the  return  is  imperfect,  in  order  to  compel  the  Justice  to  supply  the  deftct^ 
(3  John.  439 ;  3  Calnes,  384 ;  1  id.  601 ;)  or  else,  it  nay  be  made  ki  behalf 
of  the  justice,  where  he  has  committed  a  mistake  from  the  management  or 
imposition  of  the  party  or  his  attorney,  or,  indeed,  where  the  mistake  hap- 
pens from  any  other  cause.  2  Caines,  139 ;  5  John.  350.  In  the  latter 
case,  the  return  may  thus  be  corrected,  either  in  behalf  of  th9  jastice,  or  of 
the  party  with  his  consent,  upon  an  affidavit,  which  should  alwajns  state  the 
precise  point  in  which  the  amendment  is  sought,  in  order  to  enable  the  court 
to  judge  of  its  materiality.  3  Caines,  136.  The  rule  should  also  contain 
the  particulars,  in  which  such  amendment  is  to  be  made,  in  order  to  instruct 
the  justice  wliere  to  amend  in  his  own  behaHj-  or  to  compel  an  amendment 
in  behalf  of  the  party.  And,  unless  this  is  the  case,  it  is  presumed,  that  tlie 
rule  would  be  a  nullity.  In  the  first  case,  the  justice  should  procure  an 
office  copy  of  the  rule  for  his  own  sake ;  in  the  latter,  it  must  be  served  on 
him  by  the  party,  before  ho  can  be  compelled  to  amend.  Where  the  return 
is  imperfect,  the  justice  may,  by  arrangement  between  the  parties^ 'gratu- 
itously make  a  supplementary  rfetum,  supplying  the  d^fec^;  but  where  a 
motion  is  made  to  amend,  the  usual  notice  ef  the  motion,  Ac,  must  be  given 
to  the  opposite  party.  2  Caines,  258 ;  5  John.  350.  Whore  a  justice  made 
a  supplementary  return,  and  then  another  return  contradicting  it,  the  court 
refused  to  receive  either,  and  proceeded  upon  the  first.  1  John.  548.  And 
whore  he  had  given  a  certificate  of  proceedings  in  the  ciiuse,  and  afterwards 
contradicted  them  by  affidavit,  the  covt  re(used  an  order  to  aiiienci,  accord- 
ing to  the  certificate.  3  Caines,  84.  And  in  all  cases,  where  the  first  return 
is  precise,  specific  and  full,  a  further  return  cannot  be  obtained  by  the  party 
on  making  an  affidavit  supplementary  to  the  one  on  which  the  certiorari  was 
founded.     2  John.  182. 

These  amendments  maybe  ordered  at  diflferent  stages  of  the  suit^  accord- 
ing to  the  circumstances  of  the  case,  and  the  person  applying*  In  one. case, 
a  justice  was  allowed  to  amend  a  clerical  mistake,  on  payment  of  costs,  even 
after  the  cause  had  been  argued,  and  the  opinion  of  the  supreme  court  had 
been  delivered,  reversing  the  judgment.  2  Caines,  134.  In  another  case, 
he  was  allowed  to  amend,  after  the  cause  had  been  noticed  for  argument, 
upon  an  affidavit  that  he  was  led  into  the  mistake  by  the  management  and 
imposition  of  the  plaintifi^'s  attorney.  5  John.  350.  And  the  defendant 
will  be  allowed,  under  special  circumstances,  to  move  for  the  amendment  of 
a  clerical  mistake,  even  after  a  joinder  in  error.  3  Caines,  83.  But  the 
plaintiff  cannot,  in  general,  move  to  amend  after  an  aasignment  of  enora* 
and  especially,  after  noticing  the  cause  for  argument  2  Caines,  383 ;  1 
John,  493.  But  the  manner,  time,  Ac,  in  which  a  party  must  apply  to  Che 
court  to  have  the  justice's  return  amended,  and  the  practice  and  procedingt 
thereon,  are  now  generally  reguhted  by  the  rules  of  the  different  courts  of 


..:  ','  NRWi  YOUK,  MAT,  1806.  86« 

Wolfe  ▼.  HortoD. 

eolkimoa  pleas,  it  beings  provided  by  statato,  tiiat  they  shall  have  the  power 
to  compel  the  jostioe  to  make  or  amend,  his  retarn,  l^  rule,  attachment  or 
Boaiidamiia,  aa  the  case  may  require.  3  R.  S.  185,  s.  179.  And  no  assign- 
ment  of  errors  or  joinder  in  error  is  now  necessary,  (Ibid.  s.  180,)  except 
where  error  of  fact  is  assigned. 

It  is  not  necessary,  on  service  of  the  rule'  to  amend,  to  make  out  a  new 
recam  complet<>.  <  It  may  >be^  dene  with  kass  trouble^  and  with  equal  effec 
by  «  8i4>plementai  return. 


WoLTfi  agodyist  HORTON. 

In  a  civil  suit,  a  certiorari  to  an  inferior  court  removes,  in  judgment  o!  ia«i| 
the  record  itself  with  the  proceedings  in  the  same  stage  as  they  were 
below,  therefore,  they  need  not  be  commenced  dt  nofvo^  but  must  (x>  on 

<  from  the  laat  pleading;  aa  if  in  the  court  below.  If  «  notice  of  trial  for  tiie 
fittings^  be  for  the  right  day  of  the  month,  it  is  good,  though  Uie  day  of 
the  week  mentioned  be  wrong. 

Ok  certiorari  to  the  mayor's  tsourt  after  issue  joined,  the 
*!>Iaintifir,  without  declaring  de  now  here,  served  a  notice  of 
trial  for  Tuesday,  the  18th  of  April,'  and  Uyok.  an  inquest  at 
the  last  New  York  sittings, 

Woods^'on  affidavits  showing  these  circumstances,  moved 
to  set  aside  the  .inquest,  contending  that  the  proceedings 
should  have  commenced  anew,  and  a  declaration  in  this 
tiOurt  have  been  regularly  served.  He  also  took  an  ex- 
ception to  the  return  of  the  WTit,  in  certifying  that  a  copy 
only  was  sent  up,  and  insisted  the  original  bill,  &c.,  ought  to 
have  been  removed.  In  addition  to  this,  he  urged  that  the 
notice  of  trial  being  for  Tuesday,  instead  of  Monday  the  1 8th, 
was  insufficient,  and,  therefore,  on  this  ground,  as  wdl  as 
the  others,  the  application  ought  to  be  granted. 

Bvertson  and  Boyd^  contra.    The  practice  under  a  certich 
rari  id  to  be  distinguished  from  that  on  a  habeas  corpus  cum 
By  the  former^  the  proceedings  themselves  arc 
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brought  up ;  by  the  latter,  only  a  transcript  is  returned 
In  the  first  case,  therefore,  as  the  original  pleadings 
[*87]  in  the  cause  are  actually  before  the  court  above,  *the 
case  is  taken  up  as  they  then  appear,  and  the  suit 
goes  on,  from  the  last  step  below,  without  any  renovatioD. 
This  reasoning  does  not  apply  to  a  habeas  corpus.  The  re- 
turn to  that  is  not  of  the  record  itself,  but  of  its  tenor  ;  of 
necessity,  then,  a  new  declaration  must  be  filed  here,  for 
the  purpose  of  creating  a  record  on  which  the  superior 
jurisdiction  may  act  It  is  no  argument  against  this  rea- 
soning to  say  that  the  record  is  not  in  fact  removed  by  a 
cffrtiorari^  and  that,  in  the  present  instance,  the  very  return 
specifies  only  a  copy  is  sent  up ;  for,  in  no  case  are  the  pro- 
ceedings really  moved  from  the  court  below.  On  writs  of 
error  from  the  king's  bench  to  the  common  pleas,  the  record 
is  not  actually  transmitted,  yet,  by  the  fiction  of  law,  it  is 
so  considered  ;  and  it  is  on  this  intendment,  made  from  the 
nature  of  the  writ,  that  the  practice  is  founded.  That  the 
notice  was  for  Tuesday,  instead  of  Monday  the  18th,  is  im- 
material. It  was  impossible  the  defendant  could  have  been 
misled.  (See  exactly  the  same  point  in  Batten  v.  Hariaon^ 
8  Bos.  &  Pull.  1.) 

Per  Curiam,  The  last  objection  is  a  captious  attempt  to 
take  advantage.  The  period  at  which  the  sittings  were 
held  was  a  matter  of  general  notoriety.  The  day  of  the 
month  was  right,  and  though  that  of  the  week  was  wrong, 
it  could  not,  as  the  plaintifiTs  counsel  haye  remarked,  mis- 
lead, and  must  therefore  be  rejected  as  surplusage,  for  it 
was  not  necessary  to  state  it.  With  regard  to  the  regu- 
larity of  the  practice  adopted,  it  is  settled,  that  upon  a  oer* 
tiorari  in  a  civil  suit,  we  must  proceed  as  the  court  below 
would  have  done,  and  consider  the  cause  in  the  same  state 
here  as  it  was  there.  On  the  return  of  the  writ,  therefore, 
the  cause  was  at  issue,  and  nothing  more  required  than  to 
notice  for  trial.  On  a  habeas  corpus,  the  history  of  the 
cause  is  sent  up;  on  a  certiorari,  the  record  itself.     We 
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cannot  attend  to  the  statement  of  the  return,  that  it  is  only 
a  copy  which  has  been  transmitted.  In  the  eye  of  the  law 
this  is  the  record ;  and  its  being  called  a  copy  in  the  return, 
cannot  make  us  consider  it  otherwise.  In  the  analogous 
case  of  a  writ  of  error,  urged  on  the  argument,  the  trans- 
cript only  is  before  the  court  of  king's  bench.  But  it  is  al- 
ways regarded  as  the  record  itself.  Bex  v.  North,  2  Salk. 
565,  The  same  principle  governs  the  present  case.  Noth-. 
ing  is  shown  to  take  it  out  of  the  general  rule.  If  there 
are  merits,  they  ought  to  have  appeared  on  affidavit.  This 
not  being  done,  we  must  hold  to  strict  practice.  [1] 

Motion  denied. 

[1]  A  certiorari  removes,  in  coDtemplAtion  of  law,  the  record  itself;  tnd 
where,  in  the  0.  P.,  the  plaintiff  had  filed  a  declaration ;  held  that  he  mig\l 
proceed  against  the  defendant  in  the  S.  C,  on  the  removal  of  the  cause  i  j 
certiorari,  by  immediately  taking  a  rule  against  liim  to  plead,  and  for  want  of 
a  plea  to  take  a  de&ulL  Bhke  v.  EaU^  6  Ck>w.  31 ;  Ex  parte  VermOyta,  6 
Cow.  656. 

The  oflBce  of  a  writ  of  certiorari  considered.  Stone  v.  Tha  Mayor^  Ac,  of 
New  York,  26  Wen.  167. 

The  proceedings  of  a  municipal  corporation  in  the  improvement  of  the 
streets  of  a  city,  will  not  be  reversed  when  they  act  within  the  scope  of  the 
authority  conferred  upon  tliem  by  statute,  and  comply  with  its  forms.  Ex 
parte  The  Mayor,  Ac  of  Albany,  23  Wen.  277. 

They  are  not  obliged,  in  such  matters,  to  adhere  to  a  by-law  passed  by 
themselves,  when  it  so  cripples  their  powers  as  to  disable  them  firom  per- 
forming those  duties  enjoined  or  authorized  by  tlie  law  of  tlie  state.    Id. 

A  certiorari  sliould  name  the  party  aggrieved,  and  set  forth  the  cause  of 
complaint      Id. 

The  allowance  of  a  certiorari,  in  such  cases,  rests  in  the  discretion  of  the 
court,  even  where  there  is  error.    Id. 

The  office  of  a  common  law  certiorari.    Id. 

A  certiorari  to  remove  the  proceedings  of  the  common  council  of  New 
York,  relative  to  streets,  will  not  be  granted  after  great  delay  and  heavy  ex- 
penditores  incurred.  Elmendorf  v.  The  Mayor,  Ac,  of  New  York,  26  Wen. 
693. 

It  seems  the  court  would  refuse  a  certiorari  after  the  lapse  of  two  years, 
in  analogy  to  the  limitation  of  a  writ  of  error.    Id. 

A  common-  law  certiorari  will  not,  in  general,  be  granted,  where  a  right 
•f  appeal  exists,  unless  it  appears  that  there  has  been  a  usurpation  of  power* 
by  which  the  party  has  been  Injured.     Wood  v.  RandaU^  6  Hill,  264. 

A  certiorari  at  common  law  lies  only  to  inferior  courts,  and  officers  exeroi* 
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!iig  jadicial  powers.  7^6  Pwpib  r.  The  Mayor^  dkCf  of  New  Tork^  2  Hill)  9. 
See  Leroy  v.  The  Mayor,  <fcc.,  of  New  Tork^  20  J.  R.  430. 

By  virtue  of  its  common  law  jurisdiction,  certiorari  may  be  issued  from  the 
Supreme  court  to  review  a  judgpnent  rendered  by  a  justice,  in  such  cases  as 
tliose  in  whicti  the  statute  authorizes  tlie  issue  of  the  writ  from  the  common 
pleaJBL     Kellog  v.  Churchy  3  Denio,  228. 

It  seems,  tliat  a  certiorari  will,  in  no  case,  be  sustained  for  the  purpose  of 
reviewing  oflScial  proceedings  of  either  a  leg^lative,  executive,  or  ministerial 
character;  e.  g.  the  ordinances  and  proceedings  of  corporations,  as  such, 
whether  public  or  private.  Id.  Bogeri  r.  The  Mayor  of  New  Torkf  7  Cow. 
158. 

Otherwise,  if  the  acts  of  officers  of  municipal  corporations  are  plainly  judi* 
cial.  In  the  Matter  nf  Mount  Morria  Square^  in  the  city  of  New  Torkf  2 
Hill,  14. 

The  allowance  of  a  common  law  certiorari  rests  in  the  sound  discretion  of 
the  court ;  and,  it  seems,  where  it  will  operate  a  public  inconvenience,  or  the 
case  is  a  questionable  one  for  relief  in  this  way,  the  party  should  be  left  to 
his  remedy  by  action.  The  People  v.  The  Mayor  of  New  Tork,  2  Hill,  9.  Ik 
the  Matter  of  Mount  Morris  Square,  dkc,  2  Hill,  14. 

It  will  not  lie  to  review  the  proceedings  of  any  person,  officer,  or  body, 
acting  under  a  naked  power,  though  conferred  by  law,  to  take  private  pro* 
perty  for  public  vote.  In  the  Matter  of  Mount  Morria  Square,  in  the  eiiy  of 
New  York,  2  Hill,  14. 

Where  the  acts  of  corporation  officers  are  the  proper  subjects  of  review  by 
certiorari,  the  writ  should  be  directed  to  them,  and  not  to  the  corporation. 
Id. 

Where  the  superintendents  of  the  poor  reAise  to  audit  an  account  ibr 
services  in  and  about  the  support  of  county  paupers,  the  remedy  is  by  cer- 
tiorari.    Vedder  v.  SuperirUendents  of  Schenectady,  6  Denio,  664. 

It  seems,  a  tax  assessment,  or  an  assessment  of  damages  fbr  property 
taken  for  public  use,  is  a  proceeding  sufficiently  judicial  in  its  nature  to  con- 
stitute the  subject  of  review  by  certiorari,  provided  no  other  objection  exists. 
Id.     See  Baldwin  v.  Cktlkina,  10  Wen.  166. 

A  Certiorari,  however,  will  not  be  allovred  where  another  direct  remedy  is 
given.  Id.  The  People  v.  TTie  Supervisors  of  Queens  Cb.,  1  HQl,  195.  Wood* 
ward  V.  Covert,  1  Hill,  674. 

The  riglit  of  opposing  a  motion  for  confirmrog  the  report  of  the  New  York 
commissioners  of  estimate  and  assessment  is  in  the  nature  of  a  remedy  by 
appeal,  and  therefore  a  certiorari  will  not  be  albwed  to  review  their  pro- 
ceedings.   Id. 

It  will  not  lie,  it  seems,  to  any  infbrior  tribunal  except  to  remove  proceed- 
ings which  still  remain  befbre  it  Icl  l%e  People  v.  The  Superwore  of 
Queens  Co.,  1  Hill,  195. 

A  certiorari  will  not  lie  to  remove  and  correct  the  proceedings  of  a  board 
•f  supervisors  in  assessing  town  and  county  taxes.    Id. 

A  common  law  certiorari  may  be  sued  out  to  remove  an  aaseasnient,  but 
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Mv  allowanoe  is  discretionary,  and  is  often  raftised  on  oonsideratioss  of  public 
poliof.     Weaver  Y.  Deoendorfy  3  Denio,  117. 

A  certiorari  will. not  lie  to  remove  the  proceedings  of  persons  acting  as 
oomraissionerB  in  the  laying  out  of  a  highway^  tfaougli  it  be  shown  that  they 
omitted  to  take  the  oath  of  oflBce  within  the  time  limited  by  law.  The 
Avple  ex  rd.  Woodtoard  v.  Covert,  1  Hill,  674. 

The  question  whether  persons  acting  as  oommissionerB  of  highways,  are 
suoh  either  de  facto  or  dejure,  cannot  be  reached  by  certiorari.    Id. 

A  certiorari  lies  from  this  court  to  the  assistant  justices  of  the  city  of  New 
Yorki  to  remove  proceedings  had  before  them  under  the  statute  relative  to 
sammary  proceedings  to  recover  the  possession  of  land.  Roach  ▼.  Coeine,  9 
Wen.  227. 

On  presenting  a  petition  for  the  removal  of  a  cause  into  the  circuit  court 
of  the  United  States,  a  bond  in  the  sum  of  $1000  is  good  security  within  the 
meaning  of  the  sot,  though  the  sum  demanded  be  $14,000,  when  the  de« 
fondant  has  not  been  holden  to  bail  in  this  court  Blanduard  v.  Dwight,  12 
Wen.  192. 

Where  a  certiorari  is  sued  out  to  remove  a  justice^s  judgment  into  the 
common  pleas,  and  the  instrument  intended  as  a  bond,  in  compliance  with 
tbi)  statute,  is  without  seala  the  common  pleas,  on  an  offer  to  amend  by  a& 
ftiiog  seals^  should  permit  the  amoodment  to  be  made.  T?ie  People  ex  rdL 
BeyneUda  ▼.  Rensadiur,  11  Wen.  174. 

One  of  two  defendants  cannot  alone  sue  out  a  certiorari,  and  the  writ  be 
quashedf  unless  the  party  prosecuting  it  shows  that  bis  co-defendant  is  in* 
capable  of  consenting  to  join,  or  is  absent  fh>m  the  state,  or  takes  measures 
to  compd  him  to  join,  by  a  rule  requiring  him  to  appear  and  join,  or  be  pre- 
cluded flrom  bringing  error.    Id. 

In  street  cases,  it  isa  matter  of  course  to  grant  a  certiorari,  after  confirma* 
tion  of  the  report  of  commissioners  of  estimates  and  assessments,  where  the 
object  of  the  party  is  to  remove  the  proceedings  into  the  court  for  the  cor- 
rection of  errora    In  the  AfaUer  of  CkirUon  street,  20  Wen.  685. 

Tlie  refusal  of  a  subordinate  tribunal  to  grant  a  new  trial,  or  to  postpone 
the  trial  of  a  cause,  is  no  ground  for  a  writ  of  error ;  but  when  palpable  in- 
justice has  been  done  by  such  tribunal  in  the  exercise  of  its  discretionary 
power,  in  opposition  to  settled  principles  of  law  and  equity,  their  decision 
may  be  corrected  by  certiorari  or  mandamus,  as  in  this  case  where  a  hearing 
was  improperly  refused  to  be  postponed.    Brooklyn  v.  PatcJien,  8  Wen.  47. 

A  certiorari  to  remove  a  judgment  of  a  justice  of  the  peace  may  issue  from 
the  court  of  common  pleas,  in  which  it  is  made  returnable.  The  People  v. 
(humdaga  C,  P.,  4  Wen.  212. 

Where  a  writ  of  certiorari  recited  that  B.  impleaded  S.  before  the  justice, 
and  by  mistake  recited  that  judgment  was  given  against  B.,  whereas  it 
sliould  have  been  for  B ,  and  then  commanded  the  justice  to  certify  the  said 
proceedings  and  judgment,  with  the  process,  pleadings  and  other  things 
touching  the  same,  Aa,  and  the  judgment  was  correctly  stated  in  the  affidavit 
CD  which  the  certiorari  was  allowed ;  held,  that  this  was  not  such  a  mi» 
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deecripfcion  as  warranted  the  justice  in  returning  that  there  was  no  such 
cause  before  him  as  was  stated  in  the  writ    Bird  ▼.  SUalne^  1  Cow.  6S2. 

But  the  oourt  said  the  plaintiff  might  amend  if  he  chose.     Id. 

A  certiorari  does  not  lie  to  a  justice  of  the  peace  before  whom  sammarj 
proceedings  are  had  to  inquire  into  an  encroachment  upon  a  public  highway 
or  landing  place,  under  the  "act  regulating  highways  and  bridges  in  the 
counties  of  Suffolk,  Queens  and  Kings  ;*'  and  where  such  writ  has  issued, 
upon  the  coming  in  of  the  returns  it  will  be  quashed.  FeanaU  ▼.  Cbmmtis- 
tianerSf  Ac^  of  North  Higmpatead,  17  Wen.  15. 

It  seems  that  the  acts  of  a  justice,  in  such  a  proceeding,  canno*.  be  reviewed 
on  certiorari :  but  that,  when  a  suit  is  brought  to  collect  the  penalty,  and  the 
certificate  of  the  jury  is  produced  in  evidence,  it  may  be  objected,  that  the 
proceedings  before  the  justice  were  not  conformable  to  the  statute.    Id. 

On  certiorari  removing  a  cause  from  a  justice's  to  the  common  pleas,  an 
objection  not  taken  in  the  court  below  cannot  be  urged  in  reversal  of  the 
judgment,  especially  where,  on  the  trial  in  the  court  below,  a  courae  of  de* 
fence  is  adopted,  calculated  to  mislead  the  justice,  and  to  induce  him  to  sup- 
pose that  there  is  no  other  question  for  consideration  than  that  raised  before 
him.    PoUer  v.  Deffo,  19  Wen.  361. 

On  a  common  law  certiorari,  the  court  will  not  review  the  fiicts  upon  which 
Is  founded  the  decision  of  the  judges  of  the  common  pleas,  upon  an  appeal  to 
them  from  an  order  of  commissioners  jf  highways  in  the  laying  out  of  a  road. 
AUyn  V.  Commiasionera  of  Highways  of  ScKodack,  19  Wen.  342. 

A  certiorari  to  remove  justice's  judgment  will  not  be  quashed,  although 
not  served  within  ten  days  after  its  allowance,  provided  it  be  served  within 
thirty  days  after  the  rendition  of  the  judgment  T?ie  People  v.  (Troen,  18 
Wen.  611. 

Certiorari  to  remove  a  cause  in  which  an  issue  of  &ct  has  been  joined 
fi^m  the  common  pleas,  must  be  filed  (3  R.  S.  389,)  at  least  eight  days  be- 
fore the  first  day  of  term,  at  which  it  would  be  regular  that  such  issue  might 
be  tried  according  to  the  practice  of  the  court  McKinney  v.  Stoddard,  1 
Denio,  270. 

A  certiorari  to  remove  a  cause  from  the  common  pleas,  cannot  be  issued 
after  one  trial  had  in  that  court     Day  v.  CfaUup,  18  Wen.  613. 

In  a  suit  against  the  maker  and  Indorser  of  a  note,  one  defendant  may  sue 
out  a  certiorari  without  summons  and  severance.  The  People  v.  Oawogo  (7. 
P.,  18  Wen.  616. 

A  certiorari  to  the  supervisors  of  a  county  to  remove  the  assessments  for 
county  charges,  will  not  be  sustained :  so  held  in  this  case,  in  which,  even 
after  a  return  to  the  writ  the  certiorari  was  quashed.  The  Paopk  r.  Thi 
SupervvBOTa  of  the  County  of  Alleghany ^  16  Wen.  198. 

The  writ  of  a  certiorari,  when  used  for  the  purpose  of  reviewing  the  acts 
and  decisions  of  special  jurisdictions,  created  by  statute,  and  which  do  not 
proceed  according  to  the  course  of  the  common  law,  such  as  boards  of  so- 
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peirison,  commiaBlonere  of  highways,  and  the  like,  does  not  issue  ex  deUk 
jutHticB^  but  only  upon  application  to  the  court,  and  special  cause  shown.  Id. 

A  scire  facias  sued  out  in  a  court  of  common  pleas,  to  obtain  execution 
upon  a  judgment  rendered  in  tiiut  court,  and  remaining  there,  cannot  be  re« 
moTed  by  certiorari  into  tlie  supreme  oourt  The  Feople  y.  dvrey,  19  Wen. 
633. 

A  certiorari  to  remove  a  cause  from  a  court  of  common  pleas  into  this 
oourt  must  be  filed  eight  days  before  the  first  term  at  which  the  issue  joined 
in  the  same  might  be  tried  if  the  cause  was  not  removed.  George  y.  OrcuiU^ 
19  Wen.  647. 

On  a  motion  for  a  certiorari  in  open  court,  the  party  against  whom  the 
proceeding  is  had,  is  not  allowed  to  controvert  the  allegations  of  the  party 
applying ;  he  is  at  liberty  only  to  present  such  questions  of  law  as  in  this 
stage  of  the  proceeding  properly  arise.  Commissioners  of  Highways  of  War* 
wick  y.  The  Judges,  dx,  of  Orange^  9  Wen.  334. 

Criminal  cases  tried  at  the  sessions,  or  oyer  and  terminer,  will  not,  for  the 
ftiture,  be  heard  upon  a  case  made  for  the  advice  of  tliis  court,  unless  brought 
up  by  certiorari.     Rule  of  oourt     16  Wen.  163. 

A  party  having  no  interest  in  the  subject  matter  of  proceedings  had  under 
the  statute  authorizing  summary  proceedings  in  certain  cases,  is  not  entitled 
to  sue  out  a  certiorari.     Colden  v.  BoUs,  12  Wen.  234. 

An  error  committed  in  the  assessment  of  the  expense  of  regulating  ana 
paying  streets  in  cities  and  villages,  under  particular  statutes  in  the  quantum 
of  the  assessment  upon  particular  lots,  and  not  in  the  principle  upon  which 
the  assessment  is  made,  cannot  be  corrected  by  certioraru  Bouton  v.  Brook- 
iffn,  2  Wen.  396;  Ex  parte  Mayor,  dbe,  of  Albany,  23  Wen.  277. 

A  party  who  appeals  from  an  assessment,  and  is  heard  on  such  appeal, 
cannot  afterward  object  to  the  sufficiency  of  the  notice  of  assessment  JBtm- 
km  y.  Brooklyn,  2  Wen.  395. 

After  a  review  of  an  assessment,  a  new  notice  for  parties  interested  to  ap- 
pear and  object  is  not  necessary.    Id. 

Before  suing  out  a  certiorari  to  remove  a  cause  firom  the  common  pleas 
Into  this  court,  the  defendant  must  cause  his  appearance  to  be  entered: 
simply  giving  notice  of  a  retainer  is  not  enough.  Ex  parte  Isaacs^  12  Wen. 
193. 

A  cause  may  be  removed  from  a  court  of  common  please  to  the  supreme 
court,  in  every  case,  by  a  writ  of  certiorari,  as  well  as  by  a  writ  of  hdbeoM 
corpus  cum  caiusa,  tc'  Jackson  ex  dem.  Kip  v.  Oorley,  14  J.  R.  323. 

And  a  certiorari  is  exclusively  the  proper  writ  for  that  purpose,  where  the 
defendant  is  not  in  custody,  or  has  not  filed  common  or  special  bail,  nor  in* 
doreed  his  appearance  on  the  writ    Id. 

A  certiorari  removing  proceedings  in  street  cases,  will  not  be  granted  ear 
parte ;  notice  must  be  given  to  the  attorney  of  the  corporation.  Ex  park 
Albany  Water  Works  Co.  v.  The  Albany  Mayor's  Court,  12  Wen.  292. 

To  remove  a  justice's  judgment  by  certiorari,  a  writ  of  certiorari  must  be 
presented,  for  allowance,  as  well  as  affidavit  setting  forth  the  testimony,  JUl, 
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within  80  days  titer  renditioD  of  the  judgment     The  Feopie  v.  AOfonff  O.  1% 
12  Wen.  263. 

It  teeiDB  that  the  affidavit,  and  the  allowanoe  and  aenrice  of  the  certiorari 
on  the  justice,  should  all  be  aoeompliahed  within  30  days  afler  judgment  Id. 
•  Where  terrod  witliin  ten  days  after  allowance,  but  the  allocatur  was  Dd 
indorsed  until  53  days  after  the  judgment,  proceeding:  held  irregular.    Id. 

A  supplemental  affidavit,  made  after  the  time  limited  by  statute^  ought  nol 
to  be  received,  except  to  establish  somo  collateral  matter;  if  it  effeots  tbfe 
merits  of  the  case,  it  sliould  be  rejected.    Id. 

A  common  law  certiorari  can  issue  only  when  allowed  in  open  courti  ex* 
•xpt  when  issued  es  dAito  puUii/B,  Bradner  ▼.  St^eritUendent  of  poor  qf 
kowiiy  of  Orange,  9  Wen.  433. 

Where  it  appean^  from  a  bill  of  particularly  that  the  damages  claimed  in  a 
suit  in  the  common  pleas  are  less  than  $260,  a  certiorari  cannot  issue  to  re* 
move  the  cause  into  this  court     WhiMeuey  v.  Zone,  9  Wen.  432. 

A  certiorari  to  remove  a  justice's  judgment  into  the  common  pleas,  must 
be  allowed  by  an  officer  residing  within  tlie  county  where  the  judgment  waa 
rendered.     The  People  y.  Seneca  O.  P.,  6  Wen.  617. 

Where  a  certiorari  is  allowed  by  a  proper  officer,  although  bis  allocauir 
be  not  indorsed  upon  the  writ  and  tlie  justice  make  return,  the  0.  P.  have 
Jurisdiction  of  the  cause.  The  People  ▼.  Onondaga  C,  P^  7  Wen.  516. 
'  But|  notwithstanding  the  provisions  of  the  revised  statutes  authorising  the 
femoral  of  a  justice's  judgment,  by  certiorari,  into  the  common  pleas^  such 
judgment  may  be  removed  into  the  supreme  court  by  the  same  writ  Otmk» 
siodc  T.  Porter,  5  Wen.  98 ;   Wood  y.  BandaU,  5  Hill,  264. 

But  the  right  to  the  writ  to  remove  such  judgment  into  the  supreme 
court,  by  certiorari,  not  being  ex  debUo  jtutUice,  it  oaimot  issue  without  leave 
obtained  from  the  court  on  special  application  founded  on  affidavit    Id. 

A  certiorari  to  remove  a  judgment  rendered  by  a  justice  of  the  penoe^  maj 
issue  from  the  court  of  common  pleai^  in  which  it  is  made  returnable.  Sktri 
V.  Onondaga  C,  P.,  4  Wen.  212. 

It  will  not  lie  to  remove  proceedings  on*  a.  complaint  for  a  forcible  entry 
and  detainer  until  after  inquisition  found.    iTatnef  v.  Backus,  4  Wen.  213. 

It  will  not  lie  to  a  justice  of  the  peace  to  bring  up  the  proceedings  had 
under  the  revised  statutes  concerning  encroachments  on  highways.  Pugaiey 
T.  Anderson,  3  Wen.  468. 

In  a  pnioeeding  of  that  kfnd,  the  justice  cannot  pass  upon  the  qualifloa* 
tions  of  the  persons  returned  as  jurors.    Id. 

'  A  certiorari  at  common  law,  allowed  >by  a  commissioner,  will  not  be 
quashed,  il^  previous  to  the  motion  to  quash,  the  propriety  of  tlie  issuing  of 
the  writ  has  been  submitted  to,  and  passed  upon  by  the  court ;  the  mere 
fbct  of  an  order  fbr  a  supplementary  return  will  not  cure  the  error  o/  the  al- 
towance  by  a  commissioner.  Caledonian  Company  r.  Truskes  of  Hooeuk 
fbXliB,  7  Wen.  508,  and  correction  of  case,  665. 

If  a  common  law  certiorari  has  been  awarded  in  an  unproper  osse,  the 
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oonit  Till  quMb  it,  even  after  a  return  and  bearing  cm  the  merits,    f^ 
Faopla  V.  f%e  Mayor,  Ac^  of  New  York,  2  Hill,  9. 

The  anpreme  court  has  the  power  at  oommon  law  to  reriew  the  proceed* 
ings  of  all  inferior  tribanala,  to  pass  upon  the  jurisdiction  of  such  tribunals, 
and  to  review  all  legal  decisions  made  by  them ;  but  not  thefr  determinations 
upon  questions  of  fact,  which  are  oonduaivo  unless  a  power  of  review  is 
given  bj  statute.    Starr  v.  The  Tnutees  nf  BockeHitir,  -6  .Wen.  6^ 

So  to  a  certiorari  issued  bj  this  court,  an  inibrior  tribunal  is  bound  to  rs- 
tnm  so  much  of  the  facts  of  a  case  as  will  enable  this  court  to  determine 
whether  such  tribunal  had  Jurisdiction  of  the  subject  matter  «Q^dioated  upon. 
Id. 

Although  a  partj  has  his  remedy  by  action,  where  a  tribunal  acts  without 
Jurisdiction,  he  may,  notwithstanding,  seek  a  reversal  of  the  proceedings  by 
certiorari.    Id. 

In  a  proceeding  relative  to  the  laying  out  of  streets,  wherein  the  president 
of  a  village,  trustees,  commissioners,  and  assessors  are  actors,  certiorari  lies ; 
and  it  may  be  directed  to  each  of  these  officers;  but  it  seems,  a  certiorari 
should  be  directed  to  them  separately^    Id. 

A  certiorari  to  bring  up  the  proceedings  of  an  inferior  tribunal  into  this 
oourt,  must  be  allowed  by  the  court,  and  cannot  be  allowed  by  a  commis- 
sioner.   H. 

It  will  not  lie  to  the  trustees  of  a  school  district  to  review  the  proceedings 
of  the  trustees,  or  of  a  district  meeting.    Siorm  v.  Odefl^  S  Wen.  387. 

On  error  in  a  criminal  cause,  a  certiorari  to  return  diminution  need  not  bs 
allowed  by  a  judge.    LaemJbifi  v.  The  People,  7  Oow.  103. 

Where  the  canal  appraisers  appraised  the  damages  of  an  individual,  with- 
out giving  him  an  opportunity  to  be  heard  or  to  produce  testimony,  the 
oourt  allowed  a  certiorari.    Ibruia  v.  Canal  Appraisers,  1  Wen.  288. 

It  will  be  awarded  to  remove  proceedings  from  before  a  commissioner  In 
cases  of  insolvency,  when  they  are  irregular.    Anon.,  1  Wen.  90. 

A  non-suit  before  a  justice  after  hearing,  cannot  be  reviewed  by  ceiiiorari, 
but  only  by  appeaL     Oleason  v.  Chirk,  9  Oow.  57. 

Where  a  court  proceeds  erroneously,  the  remedy  is  by  certiorari  or  writ  of 
error;  but  where  there  is  no  jurisdiction,  all  is  absolutely  void,  and  all  con* 
cemed  in  enforcing  the  judgment  are  trespassers.  Oohfin  v.  Luiher^  9  Oow. 
61. 

The  present  want  of «  paper  below  will  not  prevent  a  certiorari  from  beteg 
awarded  by  the  oourt  of  errors.    Law  v.  Jackson,  8  Oow.  746. 

It  is  enough  that  they  see  that  the  oourt  below  may  authorize  the  paper 
sought  by  the  certiorari.    Id. 

A  certiorari  does  not  lie  to  remove  a  feigned  issue  awarded  by  a  oourt  of 
oommon  pleas  into  tlie  supreme  court    Bosmer  v.  WHUams,  7  Oow.  494. 

A  trial  as  to  any  of  the  defendants  requires  an  appeal  from  all  Tie  cause 
cannot  be  divided,  and  part  of  the  defendants  cannot  bring  certiorari.  Mdod^ 
V.  CReason,  7  Oow.  482. 

A  challenge  of  a  juror  for  prbcipal  cause,  even  if  it  be  not  entered  on  nr 
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oord  by  the  clerk,  will  be  reviewed  on  oertiorari.     The  PeopU  ▼.  Ftrm^M^ 
7  Cow.  108. 

Evidence  fnven  in  an  inferior  criminal  court  cannot  be  reviewed  bj  writ 
of  error  or  oertiorari.    Id. 

The  district  attorney  may  remove  a  criminal  cause  to  the  supreme  ooort 
by  oertiorari,  as  a  matter  of  course  and  of  rij^ht    Id. 

In  criminal  cases,  jloubts  upon  the  admission  or  legal  eflTect  of  testimony 
cannot  be  brought  before  a  superior  court  by  certiorari  or  writ  of  error.  A 
parte  VerrMlyea^  6  Cow.  655. 

But  a  challenge  for  pnnoipal  cause  forms  part  of  the  record,  and  to  review 
this,  a  certiorari  will  lie  in  criminal  cases,  and  a  writ  of  error  in  a  civil  canae. 
Id. 

Otherwise,  if  a  challenge  to  the  favor.    Id. 

Where,  in  a  suit  under  the  act  for  the  more  speedy  recovery  of  debtii,  to 
the  value  of  $50,  (sess.  49,  a  238,)  the  defendant  omits  to  plead,  and  Jndg^ 
ment  is  rendered,  a  certiorari  lies.    Hanoood  v.  French^  4  Cow.  50  K 

A  party  cannot  bring  a  certiorari  upon  the  formal  error  of  refusing  to  ad- 
ioum,  and  also  have  his  appeal  on  the  merits.  Bdklwin  v.  Goodyear^  4  Cow. 
536. 

It  is  only  where  there  is  no  issue  that  a  certiorari  will  lie.    Id. 

The  court  may  award  a  writ  of  certiorari  to  support  the  Judgment  at  mny 
time.    Rmoan  y.  Lytia^  4  Cow.  91. 

The  decision  of  a  board  of  canvassers  of  an  election  cannot  be  reviewed  bj 
certiorari.     The  People  v.  Van  Styek,  4  Cow.  297. 

A  certiorari  will  not  lie  to  remove  into  tlie  supreme  court  proceedinga 
commenced  before  a  Judge  of  the  court  of  common  pleas,  under  the  act  of 
the  13th  of  April,  1820,  (sees.  43,  a  194,)  to  amend  the  act  concerning  dis- 
tresses, kc.^  until  the  case  has  been  finally  tried  and  judgment  given  thereoo, 
before  the  Judge  of  the  court  of  common  pleas.    Lynde  v.  NohU,  20  J.  R.  80. 

Nor  will  a  writ  of  certiorari,  though  issued  after  judgment,  stay  tlie  wri* 
of  restitution  in  such  case.    Id. 

Wherever  the  rights  of  an  individual  are  infringed  by  the  acts  of  peraont 
clothed  with  an  authority  to  act,  and  who  exercise  that  authority  illegally, 
and  to  the  injury  of  an  individual,  the  party  injured  may  have  redress  by  oer^ 
tiorari.     WMy  v.  Washburn,  16  J.  R.  49. 

A  certiorari  to  remove  into  the  supreme  court,  the  proceedings  of  threa^ 
justices  of  the  peace,  appointing  a  town  officer,  on  the  neglect  of  the  town  to 
make  the  appointment,  must  be  prosecuted  in  the  name  of  the  people ;  and, 
if  it  be  brought  in  the  name  of  the  party  aggp'ieved,  the  supreme  court  will 
make  no  order  on  the  subject.    Id. 

On  an  appeal  from  the  decision  of  commissioners  of  highways,  to  three  oi 
the  judges  of  the  court  of  common  pleas,  under  the  36th  section  of  the  act  to 
regulate  highways,  (sess.  36,  a  33 ;  2  N.  R.  L.  282.)  it  the  decision  of  the 
commissioners  is  reversed,  a  cortiorari  will  lie  on  behalf  oi  the  oommissionen, 
to  remove  the  proceedings  into  the  supreme  court :  the  right  to  bring  a  oer 
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Uorari  beings  reciprocal,  and  belonging  as  much  to  the  commissionerB  as  tc 
the  appellants.     Commissioners  ofKinderhook  v.  ClaWf  16  J.  R.  637. 

Wherever  magistrates  proceed  judicially,  both  parties  to  the  proceeding! 
Are  entitled  to  be  heard,  and  notice  to  both  is  indispensably  necessary ;  not 
withstanding  there  is  no  direction  in  the  act  by  which  the  tribunal  is  oonsii- 
tuted,  the  notice  shall  be  given.    Id. 

And  if  notice  is  not  given,  a  writ  of  certioriir  lies  to  reverse  the  proceed 
logs.    Id. 

A  certiorari  allowed  after  execution  begun  to  oo  executed  by  tlie  oonstar 
ble,  is  no  sitpersedeas  to  the  execution.    Blanchard  v.  Myers^  9  J  R.  66. 

H  after  making  the  levy,  the  constable  take  security  that  the  goods  shall 
be  forthcoming  on  a  certain  day,  and,  in  the  mean  time,  a  certiorari  be  regu 
larly  issued  and  served  on  the  justice,  it  is  no  defence  for  not  having  delivered 
the  goods  at  the  time.    Id. 

A  certiorari  to  remove  an  indictment  for  a  forcib*.*  entry  and  detainee 
into  the  supreme  court,  is  graniable  of  course.  The  PeopU  r.  BwJself  6  J. 
R.334. 

Proceedings  under  the  absent  and  absconding  debtor  act  are  removable  by 
certiorari.    Learned  v.  Duvai^  3  J.  0,  141. 

A  certiorari,  in  a  civil  suit,  ren)0ve8  the  proceedings  in  the  same  state  in 
which  they  were  in  the  court  below,  and  the  supreme  court  must  continue 
the  proceedings  from  the  point  at  which  the  court  below  left  off.  Wo^e  r. 
Hortofif  3  Cai.  R.  86. 

On  a  certiorari,  the  record  itself  is  sent  up,  and  though  stated  in  the  return 
to  be  only  a  copy,  it  will  still  be  regarded  as  the  record.    Id. 

A  certiorari  lies  to  the  judges  of  the  common  pleas  to  remove  proceedings 
•''1  an  appeal  to  them  from  commissioners  of  highways    Lawton  v.  Oommis 
§ioner8  of  Cambridge^  2  Cai.  R  179. 

The  court  will  not  Intend  that  proceedings  which  are  not  returned  are  .  • 
regular.    Id. 

A  circumstance  not  stated  in  the  return,  as  a  fact,  is  to  be  disregarded.   Id. 

A  circumstance  stated  in  the  return,  which  was  not  ordered  to  be  returned, 
IS  to  be  disregarded.    Id. 

The  delivery  of  a  certiorari  to  the  justice,  supersedes  his  powers,  and  ren- 
ders all  subsequent  proceeding,  coram  rum  jxtdtce^  and  void.  Case  r.  Shqh 
herd,  2  J.  C.  27. 

A  plaintiff  obtaining  a  judgment  may  have  a  certiorari,  if,  by  the  error  o( 
the  justice,  the  amount  which  he  was  entitled  to  recover  has  been  diminished. 
Bissea  V.  MarehaU,  6  J.  R.  100. 

A  judgment  of  non-suit,  without  awarding  costs,* is  incomplete,  and  can 
neither  be  affirmed  or  reversed.    Monndl  v.  WeQer,  2  J.  R  8. 

But  a  certiorari  will  lie  to  reverse  a  judgment  of  non-suit,  when  costs  art 
awarded.    Smiih  v.  isuas,  2  J.  B.  9. 
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[*88]        *T.  and  A.  Napier  against  Whippijb.    . 

I^  from  a  change  of  attornoTS,  a  bail  bond,  taken  bj  a  plaintiff  dopatized  tc 
arrest,  be  lost,  the  conrt  will,  after  verdict,  grant  leave  to  fllo  oommcn  bai] 
nvneprotunc 

The  plaintiffs'  original  attorney  bad  left  this  state  before 
the  return  of  the  writ ;  the  one  now  employed  found|  oo 
search,  a  rule  entered,  to  declare  or  be  nonprossed.  In  con- 
sequence of  which  he  served  a  declaration,  received  a  plea 
of  the  general  issue,  went  to  trial,  and  obtained  a  verdict 

EmoUy  on  an  affidavit  containing  the  above  statement^  and 
that,  from  having  received  no  instructions  or  papers  from 
the  first  attorney,  he  could  not  obtain  the  bail  bond  given  in 
this  suit,  which  was  taken  by  one  of  the  plaintiffs,  who  was 
specially  deputized  to  make  the  arrest,  moved  to  file  com* 
mon  bail  nwic  ^o  lunc,  which  was,  after  slight  opposi* 
tion,[l] 

Ordered  accordingly. 

1^1]  Common  bail  is  in  the  same  form  as  special  bail,  but  differs  from  it  ia 
•his,  that  the  bail  are  merely  fictitiou.<«,  as  John  Doe  and  Richard  Roe^  and 
of  coarse,  has  none  of  the  incidents  of  special  bail.  It  is  onlj  allowed  to 
the  defendant,  where  he  has  been  discharged  from  arrest,  without  bail,  afWr 
the  return  day  of  the  writ,  and  is  necessary,  in  such  case,  to  perfect  the  ap- 
pearance of  the  defendant.  When  filed,  it  is  the  business  of  the  defeniant 
to  give  notice  of  it ;  otherwise,  the  plaintiff  may  proceed  to  sue  oo  the  bail 
bond,  or  rule  the  sheriff  es  if  no  order  had  been  made  t»  diaeharge  the  tS» 
fecdaut 
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Thompson  and  Adams  against  Payne. 

If  %  notice  of  retainer  of  attorney  be  sworn  to  hare  been  giTen  on  one  side 
and  denied  on  the  other,  for  want  of  which  a  defanlt  has  been  entered,  it 
will,  witu  the  subsequent  prooeedings,  be  set  aside,  on  payment  of  costs, 
if  accompanied  with  an  affidavit  of  merits,  and  there  is  reason  to  think 
there  has  been  some  mistake. 

MonoN  to  set  aside  a  de&ult  and  all*  subsequent  pro* 
oeedings,  on  an  affidavit  of  merits  hj  the  defendant^  and 
two  affidavits  bj  the  attorney  and  his  clerk,  that  a  notice 
of  retainer  had  been  duly  served  on  the  agent  of  the  plain- 
ti£Es'  attorney,  but  which,  from  misapprehension  of  the 
christian  name  of  Adams,  had  been  entitled  John  Thomp* 
son  and  Charles  Adams  against  the  defendant 

On  the  opposite  side,  the  attorneys  of  the  plaintiffii  swore 
positively,  that  they  had  never  received  any  notice  of  r&> 
tainer  in  the  present  suit»  or  any  other  in  the  title  of  which 
the  christian  name  of  Charles  was  used  instead  of  Char- 
lora. 

Kent,  Ch.  J.  There  must  have  been  some  mistake  in 
this  business,  and  as  merits  are  sworn  to,  let  the  default 
and  proceedings  be  set  aside,  on  paymeot  of  costs. 

Motion  granted.   . 


Jackson,  ex  dem.  Counter,  against  Giles. 

If  the  service  of  notice  be  insoffloient,  the  ooort  will  denj  the  appUeatioa 
though  unopposed. 

On  reading  the  affidavit  of  service,  it  stated  the  notice 
to  have  been  delivered  to  the  clerk  of  the  attorney,  with- 
out saying  where. 

Vol.  III.  11 
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Per  Curiam.  The  service  is  on  the  face  of  it  insufficient 
We  do  not  investigate  the  merits  of  any  application  which 
the  other  side  does  not  oppose ;  because  we  construe  silence 

into  consent,  and  an  acknowledgment  that  the  law 
[*89]     is  with  the  person  moving.    But  *we  require  the 

notice  and  affidavit  of  service  to  be  read,  because 
they  are  to  conform  to  our  own  rules,  all  of  which  are 
known  to  the  court.  This  reasoning,  however,  does  not 
apply  to  to  transactions  between  the  parties  to  a  suit  The 
motion  must,  therefore,  be  denied,  though  there  is  no  oppo* 
sition.(a)[l] 

Application  refused. 

(a)  But  if  a  party,  relying  on  the  court,  should  not,  upon  an  immfBcJent 
notice,  attend  to  oppoae^  and  the  court,  not  adverting  to  tlie  iniuiBcieDoj  oT 
the  notice,  should  g^nt  tlie  application,  the  irregularity  cannot  be  urged 
after  a  lapse  of  a  term,  even  against  a  notice  to  tax  costs  on  a  Judgmecs  as 
in  case  of  non-suit  obtained  on  such  insufficient  notioe;  for  the  Judgment 
will  nevertheless  stand  good,  and  the  defendant  be  entitled  to  his  ezecatkm 
thereon,  witli  costs  for  resisting  an  application  to  disturb  it,  if  any  be  aubae- 
quently  made.  Oaines  v.  Browrij  October,  1812.  It  follows,  from  the  above 
decision,  that  a  lapse  of  a  term  purges  the  insufficiency  of  a  notice  for  judge- 
ment as  in  case  of  non-suit ;  that  a  party  should,  therefore,  on  such  inaoflB- 
cient  notice,  attend  to  oppose ;  and  if  lie  do  not  that  he  sliould  search  to  aee 
if  judgment  be  obtained  on  it,  and,  if  it  has,  that  he  should  move  to  racata 
it  the  term  cext  ensuing.  This  pmctice  is  said  to  be  founded  on  the  prin- 
ciple that  vigikmUbus  non  dormierUibus  jura  subverUent  But  to  sanctloD  an^ 
proceedings  on  that  maxim,  seems  ratlier  a  perversion  of  the  rule.  It  is 
conceived  that  the  axiom  was  intended  to  operate  only  against  thoae  who 
might  come  into  court  as  plaintiffs  or  applicants,  on  stale  grounds  or  defects, 
which,  from  lapse  of  time,  ihoy  might  well  be  deemed  to  have  abandoned, 
or  waived ;  but  not  to  give  to  any  period,  however  lengthy,  the  power  of 
sanctioning  error;  of  enabling  a  man  to  avail  himself  of  his  own  wrong;  of 
converting  regularity  into  irregularity ;  injustice  into  justice;  and,  by  hia  own 
quiescence  simply,  make  either,  or  both,  the  basis  on  which  to  build  a  right 
in  law.  Tliis  idea  mi^  be  illustrated  by  adverting  to  our  statute  law.  By 
act  of  the  legislature,  a  writ  of  error  to  reverse  a  judgment  cannot  be  brought 
after  the  expiration  of  five  years.    But  if  the  person  who  has  obtained  n 


[1]  The  New  York  Code  has  the  following  provisions  relative  to  the 
vice  of  notices : — 
Notices  shall  be  in  writing;  and  notices  and  other  papers  may  be  senred 
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Jadgment  nwiwe  it  after  that  period  hy  aeCfiL,  it  becomes  a  Jadgment  ofthi 
term  in  which  rerived,  and  against  it  inj  error  in  the  original  judgment  maj 
b«  assigned,  though,  in  order  to  vacate  it,  had  the  partj  in  whose  favor  it 
was  rendered  oontinned  inactive,  no  measure  could  have  been  adopted,  be- 
cause a  party  cannot,  by  merely  laying  by,  enable  himself  to  take  advantage 
of  his  own  wrong;  though  to  set  aside  his  proceedings,  had  he  continued 
inactive,  no  measure  could  have  been  taken.  From  analogy,  therefore,  it 
would  seem,  that,  in  the  case  cited  in  the  note,  where  the  defendant  gave 
notice  of  taxing  costs  on  his  erroneously  obtained  judgment,  he  laid  it  open  to 
an  original  objections ;  the  case,  however,  seems  to  establish  a  contrary  posi- 
tion, and  that  an  irregular  export  judgment  is  not  at  the  peril  of  him  by  whom 
it  has  been  obtained,  but  of  him  against  whom  it  has  been,  contrary  to  all 
rule,  unduly  entered :  a  principle  that  seems  opposed  to  the  opinion  of  Lord 
Redesdale,  who,  in  Oarew  v.  Johnston^  2  Sch.  A  Lef.  300,  says,  "  a  decree 
taken  esporfe^  it  taken  at  the  peril  of  the  party  who  obtains  it,  if  he  cannot 
support  it  by  his  pleadings  and  proofs.  It  is  not  a  Judgment  pronounced  by 
the  court,  but  it  is  the  act  of  the  party,  concerning  what  the  judgment  of  the 
court  would  be  if  the  other  party  had  appeared.** 

on  the  party  or  attorney,  in  the  manner  prescribed  in  the  next  three  sec- 
tions^ where  not  otherwise  provided  by  this  act 

The  service  may  be  personal,  or  by  delivery  to  the  party  or  attorney  on 
whom  the  service  is  required  to  be  made,  or  it  may  be  as  follows : 

1.  If  upon  an  attorney,  it  may  be  made  during  his  absence  fh>m  his  office, 
vy  leaving  the  paper  with  his  clerk  therein,  or  with  a  person  having  charge 
thereof;  or  when  there  is  no  person  in  the  office,  by  leaving  it  between  the 
Hours  of  six  in  the  morning  and  nine  in  the  evening,  in  a  conspicuous  place 
in  the  office:  or  if  it  be  not  open  so  as  to  admit  of  such  service,  then  by 
leaving  it  at  the  attomey*s  residence,  with  some  person  of  suitable  age  and 
discretion. 

t.  If  upon  a  party,  it  may  be  made  by  leaving  the  paper  at  his  residence, 
between  the  hours  of  six  in  the  morning  and  nine  in  the  evening,  with  some 
person  of  suitable  age  and  discretion. 

Service  by  mail  may  be  made,  where  the  person  making  the  service  and 
the  person  on  whom  it  is  to  be  made  reside  in  different  places,  between 
which  there  is  a  reguUr  communication  by  mail. 

In  case  of  service  by  mail,  the  paper  must  be  deposited  in  the  post-office^ 
addressed  to  the  person  on  whom  it  is  to  be  served,  at  his  place  of  residence, 
and  the  postage  paid. 

Where  the  service  is  by  mail,  it  shall  bo  double  the  time  required  in  cases 
of  personal  service. 

Kotioe  of  a  motion,  or  other  proceeding  before  a  court  or  judge,  when  per* 
sonally  served,  shall  be  given  at  least  eight  days  before  the  time  appointed 
therefor. 

Where  a  defendant  shall  not  have  demurred  or  answered,  service  of  notice 
or  vapen^  in  the  ordinary  proceedings  in  an  action,  need  not  be  made  upoo 
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him,  unless  he  be  imprisoned  (br  wmot  of  beil,  bat  shell  be  made  vposliini 
or  his  attorney,  if  notice  of  appeenuioe  in  the  actioa  hat  been  girmL      • 

Where  a  plaintiff  or  a  defendant  who  has  demorred>or  anamerad,  or  givw 
notice  of  appearance^  reaidea  out  of  the  state,  and  has  noattomejin  tfaa 
action,  the  service  may  be  made  bj  mail,  if  his  reaidenoe  be  kDOwn»  if  not 
known,  on  the  clerk  for  the  party.  Yoorhiea*  K.  T.  Code  of  Frmotiob,  p|K 
806,  807,  308,  §§  408  to  416. 

An  afBdavit  of  senrkse  on  a  derk  must  state  that  he  waa  at  th^tioia  ia 
the  attorney's  ofl&oe.    Faddoek  t.  JSbfl6%  2  J.  0. 1 17. 


Whitney  against  Crosbt. 

When  a  note  demandable  immediately,  is  on  interest  fhom  any  giren  monih 
without  particularizing  the  year,  it  means  the  month  of  that  name  trt 
antecedent  to  the  date  of  the  note.  If  there  be  one  good  count,  and  m  de» 
murrer  put  in  to  the  whole  declaration,  Judgment  wOl  be  Ibr  the  plahitMl 
though  a  special  cause  be  assigned,  whtoh  is  appIicaUe  to  only  oii#  of^tho 
counts. 

To  a  declaration  on  a  note  dated  the  16th  of  Jaljr,  1808, 
acknowledging  there  was  due  to  the  plaintiff  188  dollars 
and  90  cents,  on  interest  from  the  first  day  of  Jane,  with  a 
second  count  for  money  had  and  received,  the  defendant 
assigned,  as  a  special  cause  of  demurrer  to  the  whole  de- 
claration, the  uncertainty  in  not  specifying  from  what  June 
the  interest  was  to  accrue. 

Per  Curiam,  The  first  count  is  good,  because  certain  to 
a  common  intent  When  a  day  or  month  is  mentioned  aa 
antecedent  or  subsequent  to  a  contract^  and  the  preoiseday 
or  month  is  not  sjlecified,  it  means  the  time  nearest  to  the 
date  of  the  contract.  As  the  money  here  was  payable  im- 
mediately, with  interest  from  the  1st  of  June,  it  must  mean 
the  preceding  1st  of  June.  It  can  have  no  other  interpre- 
tation. A  further  reason  why  the  plaintiff  must  have 
judgment  is,  the  demurrer  is  to  the  whole  declaration,  and 
the  second  count  is  clearly  good. 

Judgment  against  the  demurrer    . 
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TnunaroK  against  Ths  Columbian  Insurance  Com 

PANY. 

If  an  SMored  be  apprized  by  his  maater,  of  bis  parauing  another  voyage  than 
that  insured,  on  which  he  has  been  sent,  and  do  not  disapprove  of  it,  it  is 
only  a  deviation  and  not  barratry,  though  the  master  ultimately  run  away 
with  the  ship,  aeli  her,  and  embende  the  proceeds. 

Upon  a  policy  on  the  sloop  Dolores,  Elihu  TJtley,  master, 
from  New  York  to  the  Havanna,  and  baok  again,  valued 
at  one  thousand  four  hundred  dollars. 

The  declaration  was  for  a  total  loss  by  the  barratry 
of  the*  master.  Plea,  nan  assumpsit^  and  a  verdict  taken 
for  the  plaintiff,  subject  to  the  opinion  of  the  court  on  the 
following  case,  made  on  behalf  of  the  defendants. 

By  bill  of  sale,  dated  the  15th  of  July,  1801,  Utley,  in 
consideration  of  1,200  dollars,  conveyed  the  sloop  Dolores 
to  the  plaintiff,  who,  on-  the  I7th,  effected  the  present  in- 
surance, and  in  the  couroe  of  the  same  month  the  vessel 
iuly  sailed  on  the  voyf*ge  described.  On  the  22d  of 
August  succeeding,  TJtley^  after  a  safe  arrival  at  the  Ha- 
vanna, wrote  a  letter  to  the  plaintiff,  informing  him  of 
the  arrival  of  the  vessel,  and  that  he  (Utley)  had 
consigned  -^her  to  the  house  of  Simon  Poey,  but  [*90] 
that,  for  want  of  a  certificate  from  the  Spanish 
oonaul,  theeloop  was  not  permitted  to  enter.  On  the  third 
of  September  a  second  letter  was  written  by  Utley  to  his 
owner^' mentioning  the  same  impediment,  and  requesting 
the  certificate  to  be  forwarded.  On  the  16tb,  the  plaintiff 
raoeived  the  first  letter  of  his  master,  who,  on  the  26th, 
wrote  a  third  time,  saying  ^that  the  Dolores  had  the  day  be- 
fore been  permitted  to  discharge  and  depart  from  the  Ha- 
vanna, on  giving  security  that  the  consular  certificate  should 
bei  produced  within  a  specific  time,  but  that  having  lost  a 
second  freight  for  New  York,  in  consequence  of  the  delay 
in  transmitting  it,  he  should  accept  of  one,  which  offered 
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for  Charleston,  to  the  amount  of  about  800  dollars,  o! 
malasses,  to  be  shipped  from  the  port  of  Haruco,  about 
seven  leagues  to  windward  of  the  Havanna.  That  after 
having  taken  in  this  cargo,  he  should  proceed  to  Charleston 
and  from  thence  to  New  York,  desiring  insurance  to  be 
made  on  the  vessel  and  freight.  This  letter  was  followed 
by  another  to  the  same  effect,  dated  the  2d  of  October, 
The  two  lettei-s  written  in  September  were  received  bj  the 
plaintiff  in  the  beginning  of  November,  about  which  time 
Utley,  with  the  loading  he  had  mentioned,  sailed  for 
Charleston,  where  he  arrived  the  December  after.  From 
thence  he  wrote  to  the  plaintiff^  that  finding  no  chance  of 
a  freight  for  New  York,  he  had  taken  one  for  the  Havanna, 
but  was,  by  contract,  to  return  to  Charleston,  and  would, 
after  that,  proceed  to  New  York,  when  he  hoped  to  be  able 
to  discharge  his  obligations,  of  which  he  was  not  unmind- 
ful, adding,  "  do  not  be  uneasy ;  I  have  the  vessel  fully 
insured  for  the  voyage  in  case  of  any  accident,  that  I  may 
not  fail  of  my  present  hopes,  which  are  to  make  payment 
as  soon  as  possible,  as  my  account  has  been  longer  stand- 
ing than  I  had  any  idea  of  at  the  time  of  contract"  The 
plaintiff,  on  the  receipt  of  this  letter,  caused  inquiry  to  be 
made  respecting  the  sloop,  and  found,  that  about  two  days 
after  it  was  written,  she  had  cleared  out  for  the  Havanna, 
from  whence  Utley  wrote,  that  finding  a  good  opportunity 
to  sell  the  vessel,  he  should  do  so.  though  he  was  obliged 
to  go  to  the  Mantanzas  for  the  money,  and,  when  about  to 
return  to  New  York,  would  give  timely  advice,  that  insur- 
ance might  be  made,  saying,  '*  it  was  imposing  on  good 
nature  to  stay  away  so  long,  although  he  could  do  no  better 
was  the  same  to  do  again."  After  this  letter  had  come  to 
hand,  another,  on  the  first  day  of  July,  1802,  reached  the 

plaintiff  from  St.  Augustine,  bearing  date  28th 
[*91]     April  preceding,  *in  which  Utley  mentions,  that 

after  selling  the  Dolores  for  a  good  price,  he  had 
been  robbed  of  all  the  money,  excepting  850  dollars,  whicc. 
was  inadequate  to  discharge  his  debt  to  the  plaintiff,  but 
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that  he  hoped  in  a  short  time  to  return  and  do  it^  when  ha 
would  give  satisfaction  for  his  absence. 

On  the  15th  of  July,  1802,  the  plaintiff  abandoned,  ad- 
ducing, as  proofs  of  interest  and  loss,  the  bill  of  sale,  and 
the  letters  above  mentioned. 

It  w&s  admitted  that  Utley  had  not  returned,  neither  had 
he  paid  to  the  plaintiff  the  proceeds  of  the  sloop,  nor  ac- 
counted with  him  for  them. 

Jone^,  for  the  defendants,  made  three  points :  1st.  That 
the  voyage  from  the  Havanna  to  Charleston,  and  the  actual 
sailing  of  the  Dolores  from  the  Havanna  to  Haruco  for  a 
freight  to  Charleston,  was  either  an  abandonment^  or  a 
change  of  the  voyage  insured,  or  a  deviation,  and  dis- 
charged the  owners  of  their  obligation ;  2d.  That  the  acts 
and  conduct  of  the  master  must  have  been  according  to  b  is 
duty  and  by  the  authority  of  the  owner,  or,  if  unauthorized, 
that  the  same  were  adopted,  or  acquiesced  in  by  the  owner ; 
8d.  That  the  offer  to  abandon  was  made  too  late,  being 
after  the  assured  (having  elected  not  to  abandon)  had  lost 
bis  right  so  to  do,  if  at  any  time  he  had  such  right. 

As  to  there  having  been  a  deviation  in  fact,  no  question 
can  be  made.  For,  instead  of  returning  to  New  York,  the 
vessel  sailed  from  Charleston.  This,  however,  is  explained 
to  be  a  barratrous  voyage.  But  to  make  it  so,  it  must  be 
in  fraud  of  the  owner,  without  his  authority,  and  by  a 
master  who  is  not  owner.  It  may  well  be  inferred  that  the 
master  of  the  Dolores  was  her  owner ;  but  if  he  was  so,  this 
I  admit  ought  to  be  shown  by  the  underwriter.  Still,  how- 
ever, the  circumstances  evince  the  measures  adopted  were 
for  the  benefit  of  the  owner ;  they  could  not,  therefore, 
amount  to  barratry.  Kendrick  v.  Delafield^  2  Caines'  Rep. 
67.  But  it  is  known  in  these  West  India  voyages,  very 
great  discretionary  powers  are  invested  in  the  captains. 

Ke^t,  Ch.  J.     We  do  not  see  anything  like  barratry  in 
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the  case,  and  should  wish  to  bear  the  other  side  on 
point. 

Hoffman^  contra.  If  Utley's  going  to  Charleston  was 
contrary  to  bis  duty,  it  was  barratry.  The  benefit  of  hi» 
owner  could  not  have  been  intended,  for  he  has  never 

since  returned,  and  has  actually  gone  off  with  the 
[*92]     proceeds  of  the  vessel.    The  frequent  ^communica* 

tion  kept  up  with  the  owner  was  only  to  lull  into 
security,  the  more  certainly  to  ultimately  effect  his  barra- 
trous design,  and  in  this  case,  the  first  part  of  Utley's  con- 
duct is  to  be  interpreted  by  the  last;  the  running  away 
with,  and  embezzling  the  vessel. 

Per  Curiam^  stopping  Pendleton^  in  reply.  There  is  not 
sufficient  evidence  of  barratry ,(a)  and  that  is  the  only  cause 
of  loss  stated.  [1] 

Judgment  for  the  defendants. 

(a)  See  Ktndrick  w,  DdafiM,  2  Caines'  Rep.  68,  n.  (a,)  69,  n.  (a,)  (ft.) 
[1]  Barratry  includes  every  species  of  fraud,  concerning  either  the  ship  or 
oargo^  committed  bj  the  master,  in  respect  to  his  trust  as  master  in  the  ii^jory 
df  the  owners  or  shippers.  Oodk  t.  Com,  Ins.  G?.,  11  J.  R.  40.  The  aot»  tc 
be  barratrous,  moat  be  done  with  a  fraudulent  intent.  If  a  master,  from  an^ 
motive  not  fraudulent,  should  depart  from  the  proper  course  of  the  voyage 
and  a  loss  happen  thereby,  the  underwriters  would  not  be  liable  by  r4 
of  the  deviatioc.     Orim  v.  FKoenix  /n«.  Gb,  13  J.  B.  461. 
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BoosHT  and  Mansfield  against  liiNOOf  impleaded  with 

M*GUIRE. 

If  the  drawee  of  a  bill  be  in  partnership  with  the  drawer,  who,  with  anotlier 
pereoD,  ooostitatea  a  distinct  house,  a  promise  bj  snch  drawee,  after  arrest^ 
to  paj  the  bill  which  he  had  before  refUsed  to  accept^  is  no  evidence  that 
be  is  ctne  of  the  house  ander  the  stjie  of  which  the  bill  is  drawn,  though 
the  signature  be  in  the  name  of  the  drawee's  partner,  '*&  Ck>.,"  therefore, 
on  suoh  promise^  an  action  cannot  be  maintained  against  such  drawee,  at 
drawer. 

Assumpsit  against  the  defendants  as  the  drawers  of  a 
bill  of  exchange,  signed  "M*Guire  &  Co.,"  addressed  to 
"  Cornelius  Lingo,"  and  indorsed  "  William  Robinson." 

M*Guire  and  Armstrong,  constituting  the  firm  of  M*Quire 
it  Co,,  drew  the  bill  in  question  on  Cornelius  Lingo,  who 
was  one  of  the  house  of  M'Guire  &  Lingo,  but  the  two 
partnerships  were  in  fact  really  distinct  concerns,  as  ap- 
peared from  the  testimony  of  persons  knowing  both  houses, 
and  deriving  their  information  from  the  partners  themselves, 
as  well  as  their  mode  of  doing  business.  The  bill  being  pro* 
tested  for  non-acceptance,  a  writ  was  sued  out  against 
Lingo,  who  was  taken,  and  while  in  custody,  upon  being 
shown  the  draft,  promised,  without  having  it  read  to  him, 
that  he  would  pay  it  if  the  plaintiffs  would  let  him  go  an* 
other  voyage.  There  was  no  testimony  of  the  hand- writing 
of  either  drawers  or  indorser,  or  that  Lingo  made  one  of 
the  bouse  of  M^Guire  &  Co.,  excepting  such  as  might  be 
inferred  from  the  promise  of  Lingo.  For  the  utter  defi- 
ciency of  all  evidence  on  these  points,  the  counsel  for  the 
defendant  insisted  at  nisiprius  on  a  non-suit.  Being  over* 
ruled  by  the  court  on  the  two  first,  the  last  was  left  to  the 
jury,  who  found  for  the  plaintiffs. 

The  case  now  came  before  the  court  on  a  motion  for  a 
new  trial,  on  the  same  grounds  as  those  urged  at  the  circuit 

Halves^  for  the  defendant.     To  entitle  the  plaintiffs  to 
recover,  they  were  bound  to  make  out  every  position  ;  the 
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handwritings  of  the  drawers  and  indorsers,  and  that  Lingo 
was  a  partner  in  the  house  of  M'Guire  &  Co.  The  holder 
derives  title  through  the  indorser,  and  must,  therefore, 
prove  his  signature.  Chitty,  201 ;  Bayley,  115.  The  law 
is  the  same,  though  the  bill  be  indorsed  at  the  time  of  ac- 
ceptance. Smith  V.  Chester,  1  D.  &  E.  651.  The 
[*98]  liability  of  *Lingo  as  a  drawer,  was  only  in  conse- 
quence of  his  being  a  partner  in  the  house  of 
M'Guire  &  Co.,  which  is  so  far  from  being  established,  that 
it  is  negatived.  The  promise  to  pay  is  immaterial ;  it  was 
made  as  drawee  of  the  bill,  and  therefore  cannot  be  of  avail 
in  an  action  against  the  drawer.  Besides,  a  promise  when 
under  arrest,  is,  as  .  to  that  suit,  a  species  of  duress,  and 
therefore  void.     Bouse  v.  Redwood.  1  Esp.  Bep  155. 

Bogert  and  Hoffman,  contra.  To  prove  the  hand- 
writing of  the  indorser  is  unnecessary  in  an  action  against 
the  acceptor,  because  acceptance  operates  as  an  acknow 
ledgment  of  the  signature.  Harikey  v.  Wilson,  Say, 
228.  The  promise  to  pay,  in  the  present  case,  had  the 
same  effect.  The  nisiprius  decision  in  Espinasse,  is  opposed 
to  this  doctrine.  The  point  there  was,  that  a  promise  to 
pay,  made  by  a  person  ignorant  of  a  fact  by  which  he  was 
discharged  in  law,  would  not,  in  favor  of  a  person  to  whom 
such  fact  was  known,  create  any  responsibility.  This  rea- 
soning does  not  apply  to  the  case  before  the  court  Whe 
ther  Lingo  constituted  one  of  the  house  of  M*Guire  &  Co., 
was  matter  for  jury  consideration.  Drake  Jk  Pinckney  v. 
Whitaher  and  others,  (see  the  case,)  1  Caines'  Bep.  184.  The 
verdict  has  settled  that  he  was. 

Per  Curiam.  The  judge  ought  to  have  non-suited  the 
plaintif&  at  the  trial ;  the  verdict  must,  therefore,  be  set 
aside,  with  costs  to  abide  the  event  of  the  suit.  There  was 
not  evidence  suflScient  that  Lingo  was  one  of  the  house  of 
M^Guire  k  Co.,  who  drew  the  bill,  to  let  the  cause  go  to  the 
jury.     It  was  a  verdict  clearly  against  the  weight  of  evi 
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denoo,  and  ruled  wrong  by  the  judge.  The  court,  however, 
do  not  decide  between  the  case  in  Sayer  and  that  in  D.  & 
E, ;  nor  whether  it  was,  in  the  present  instance,  unnecessary 
to  prove  the  hand-writing  of  the  indorser,  because  it  is  not 
necessary  to  the  judgment  we  now  deliver. 

New  trial 


Jackson,  ex  dem,  Bussel  and  others,  (u/ainst  Stiles  ; 

DocESTADER,  tenant. 
Same  against  Same  ;  Freelice,  tenant. 

Where  there  is  an  affidavit  of  notice  of  appearance,  which  is  denied  on  the 
other  side,  a  regular  de&ult  and  sabsequent  proceedings  will  not  be  eet 
aside  on  stating  a  substantial  defence  without  showing  merits,  or  a  mis 
take. 

To  set  aside  the  default  and  proceedings  in  these  causes, 
the  defendants  relied  on  an  affidavit  of  their  attorney's 
clerk,  stating  a  service  of  notice  of  appearance  and  the 
consent  rule,  by  leaving  them,  on  the  17th  January,  1804, 
between  the  hours  of  two  and  four  in  the  afternoon,  at  the 
office  of  J.  V.  Henry,  the  agent  for  the  attorney 
*of  the  plaintiffi?,  and  that  there  were  good  and  sub-  [*94] 
stantial  defences.  On  the  other  hand,  from  the  de- 
positions of  the  plaintiff'  attorney,  it  appeared  that  Mr. 
Henry  was  not  appointed  their  agent  till  July,  1804 ;  that 
notice  of  appearance,  &;c.,  had  not  been  received ;  that  in 
one  suit,  a  writ  of  possession  had  been  sued  out,  in  May 
term  of  that  year,  and  executed  in  the  vacation  following, 
and  that  in  the  other,  the  tenant  had  compromised  and 
bought  the  land  of  the  lessor  of  the  plaintiff! 

Spencer,  J.  The  affidavits  go  only  to  there  being  de- 
fences, but  this  is  no  evidence  of  merits.  See  Cogswell  v, 
Vanderbergh^  1  Gaines'  Rep.  156,  n.(a).    The  proceedingi 
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have  been  perfectly  regular  oa  the  part  of  the 

and  nothing  appears  from  whence  a  mistake  could  have 

arisen. 

Application  denied. 


Brooks  against  Hunt. 

The  defendant  is  entitled  to  move  for  jadg^ent,  as  in  case  of  non-suit  when- 
OTor  there  isi  after  issue  joined,  time  to  notice  for  the  next  clrcait>  bat  if 
he  has  obtained  time  to  plead,  and  firom  the  nature  of  his  plea,  distant  wit- 
nesses may  be  needed  on  which  point  it  is  necessary  that  the  plaintiff*fl 
attorney  consult  with  his  client,  who  lives  at  some  distance,  though  a  stip- 
alatioa  may  be  excused,  costs  of  implying  must  be  paid. 

Issue  had  been  joined  on  the  first  of  March  last,  but  the 
c^use,  the  ventie  of  which  was  laid  in  the  county  of  Albany, 
hiid  not  been  brought  on  at  the  last  April  circuit. 

Sanjbrd,  on  these  facts,  moved  for  judgment  as  in  case 
of  non-suit. 

Paris,  contra,  showed  that  the  defendant  had  delayed 
the  cause  by  obtaining  time  to  plead  till  the  first  day  of 
March ;  that^  from  the  matter  of  the  plea  then  delivered, 
there  was  reason  to  believe  it  would  be  necessary  to  stibpoma 
witnesses  from  New-York,  and  that  from  the  short  interval 
between  the  rec^pt  of  the  plea  and  the  circuit,  he  had  no 
opportunity  of  consulting  with  the  plaintiff,  who  resided  in 
the  most  westerly  part  of  Montgomery.  From  these  drcum* 
stances  he  argued  that  the  motion  ought  to  be  denied  with- 
out  either  costs  of  stipulation. 

Sanford,  in  reply.  The  words  of  the  statute  are,  (1  Rev. 
^  ''ws.  853,  s.  12,)  that  where  iraue  is  joined  and  the  plaintiff 

-  Giich  issue  to  be  tried  according  to  the 
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entitled  to  judgment  as  in  case  of  non-suit.  From  the  1st 
day  of  March  to  the  eircait  in  April  was  time  enough  to 
notioe. 

Per  Curiam.  The  defendant  had  a  right  to  move,  and, 
therefore,  though  we  deny  his  motion,  it  must  be  on  pay- 
ment of  costs;  but,  from  the  circumstances  of  the  case, 
the  plaintiff  is  excused  from  stipulating. 

♦Thompson,  J.    I  do  not  think  this  according  to    [*95] 
practice.    The  cause  was  long  enough  at  issue  to 
allow  of  a  notice,  and  he  ought,  therefore,  to  stipulate. 

Motion  denied,  but  costs  allowed. 

\*  It  was  said  by  the  bench,  that  in  all  cases  the  period 
within  which  costs  are  to  be  paid  is  twenty  days. 


Lansing  against  Horneb. 

I(  to  set  aside  a  default,  fta,  a  defendant  relj  on  the  having  forwarded  notice 
of  retainer,  ftc^  to  the  agent  of  his  attorney,  and  the  pJaintiflTs  attorney 
swear  be  never  has  received  them,  the  court  will  not  grant  the  application, 
unless  the  agent  swear  the  papers  never  came  to  hand.  See  Spmotr  v. 
HuXberi,  2  Caines'  Rep.  374,  a  P. 

Emott  moved  to  set  aside  a  default  entered  the  2 tst  4>f 
January  last,  a  judgment  and  execution  thereon,  upon 
the  affidavit  of  the  defendant,  swearing  to  merits,  and  one 
from  his  attorney,  stating  that  notioe  of  retaimr  and^of 
special  bail  had  been  in  due  time  transmitted  with  the  bail 
piece  by  the  mail,  to  his  agent  in  Albany,  desiring  him  to 
serve  them  on  the  attorney  of  the  plaintiff  and  that  he  him- 
self had  never  received  a  declaration. 

Bkecker^  contra,  read  an  affidavit,  setting  forth  that  he 
had  never  received  any  notice  of  retainer  or  bail,  and  thai 
he  had  proceeded  regularly. 
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Kent,  Ch  J.  As  the  papers  were  sent  to  the  party's 
own  agent,  why  does  he  not  show  that  he  has  not  received 
them  ?  This  was  his  duty,  and  the  not  doing  so  is  a  palpa- 
ble neglect  There  is  also  a  hdiea  in  not  applying  last 
term. 

Motion  denied. 


Du  BoTB  against  Fronk. 

The  remdence  of  witDeosos  is  a  good  cause  for  changiDg  the  vame^  nnlaa  tlis 
plaintiff  show  he  resides  where  it  is  laid. 

Sanford  moved  to  change  the  veniue  in  an  action  of 
covenant^  from  Dutchess  to  Montgomery,  on  an  affidavit, 
stating  that  he  had  a  great  number  of  witnesses,  all  of 
whom,  excepting  one  in  Rensselaer,  resided  in  Montgomery. 

0.  Van  Ness,  contra.    The  action  is  transitory. 

EIent,  Ch.  J.  We  last  term  decided,  that  where  the 
body  of  witnesses  resided  in  a  county  different  from  that  in 
which  the  ventie  was  laid,(a)  we  would  change  it  on  the  ap* 
plication  of  the  defendant,  unless  the  plaintiff  show  that  he 
has  witnesses  where  the  venue  is  laid.[l] 

Motion  granted. 

(a)  See  Bofferi  r,  Badre(\  1  Gaioes'  Rep.  4  n.  (a), 
[1]  See  Supreme  Court  Rule,  1861 
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Beekhak  against  Franker. 

A  regular  default,  fto.,  will  not  be  set  aside  on  account  of  the  ignorance  of 
the  defendant,  that  it  was  neoessaiy  to  emploj  an  attorney,  though  there 
be  merits. 

It  was  ruled  that  ignorance  of  the  necessity  of  employ- 
ing an  attorney,  previous  to  the  trial  of  the  cause, 
is  not  sufficient  to  induce  *the  court  to  set  aside  a     [*96] 
regular  default  and  subsequent  proceedings,  though 
accompanied  with  a  strong  affidavit  of  merits. 


Woods  against  Hart. 

If  ony  one  mix  with  a  Jury  on  a  writ  of  inquiry,  the  inquisition  will  be  set 
adde,  each  party  paying  his  own  costs. 

BoGERT  moved  to  set  aside  the  inquisition  assessing  very 
small  damages,  on  account  of  the  sherifTs  having  permitted 
a  person  to  remain  and  converse  with  the  jury,  whilst  de- 
liberating on  their  verdict,  though  known  to  be  inimical  to 
the  plaintiff,  and  rejected  as  a  juror  on  that  account 

Hoffman^  contra.  On  inquests,  after  a  default  confessing 
A  cause  of  action,  there  never  is  the  same  regularity  as  on  a 
trial  where  the  very  right  is  questioned.  It  is  not  alleged 
that  the  man  who  remained  with  the  jury  spoke  adversely 
of  the  plaintiff,  or  used  any  means  to  lessen  the  amount  of 
damages. 

Bogerlf  in  reply.  On  an  inquisition,  the  law  is  as  jealous 
of  the  conduct  of  jurors  as  on  a  trial.  Stainion  v.  Peale,  4 
D.  &  E.  473.  The  oath  of  the  constable  is  the  same,  and 
shows  the  same  conduct  is  required  in  one  case  as  the  other. 
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Kent,  Ch.  J.  No  one  ought  to  mix  with  a  jury  whilst 
deliberating.  They  should,  to  preserve  the  purity  of  jaa* 
tice,  be  kept  by  themselves,  and  on  this  point  there  is  no 
difference  between  an  inquiry  before  the  sherifl^  and. a  uiaL 
The  inquisition  must,  therefore,  be  set  aside,  eaeh  party 
paying  his  own  costs.  We  order  it  thus,  because  neither 
is  to  blame ;  and,  were  we  to  direct  them  to  abide  the  event 
of  the  suit,  it  would  in  fact,  as  there  has  been  a  default^  be 
saying  the  defendant  is  to  pay  them.  This  case,  therefore, 
is  to  be  distinguished  from  that  of  granting  a  new  trial  after 
verdict  for  the  misbehavior  of  the  jury.  There,  each  of 
the  litigants  has  a  chance  in  his  favor,  and  ordering  the 
costs  on  such  an  occasion  to  abide  the  event  of  the  suit, 
does  not  necessarily  impose  them  on  either.  Here  the 
event  is  known.[l] 

Inquest  set  aside. 


Howell  against  Denniston. 

If  a  rule  to  plead  be  given  on  the  return  day  of  the  writ,  but  before  it  la  re- 
turned or  bail  entered,  a  default  and  all  subsequent  proceedings  thereon, 
will  be  set  aside,  as  being  had  before  the  defendant  was  in  court  On  • 
motion  for  irregularity,  the  want  of  merits  is  immateriaL 

The  plaintiff  in  this  cause  filed  his  declaration  de  bene  esse^ 
and  entered  his  rule  to  plead  on  the  return  day  of  the  writ 
on  which  the  defendant  was  taken,  but  the  writ  was  not  in 
fact  returned  till  seven  days  afterwards.(a) 

BlaJce,  on  these  grounds,  moved  to  set  aside  the  de&olt 

[1]  As  to  cases  in  which  a  verdict  of  a  jury  will  be  set  aside  for  irregola* 
rity  or  misconduct,  see  cases  cited  in  note  (&,)  Smith  y.  Cheetham^  3  GaL  IL 
61. 

(a)  Note  this ;  for  otherwise,  that  is,  if  the  circumstance  of  the  writ  not 
oeing  returned  be  immaterial,  this  case  would  seem  to  do  away  all  dedarap 


NEW  YORK,  Mi.r,  180B..  Of 


Howell  y.  Denniston. 


and  all  subsequent  proceedings.  He  argued,  that  to 
entitle  the  plaintiff  *to  take  default,  he  must  him*  [*97] 
self  be  regular,  and  within  the  rules  of  pnactioek .  i 
That,,  bj  these,  the  defendant  was  not  in  court  at  the  period 
whea  the  rule  to  plead. was  entered. » .Itswas  &  demand, 
therefi>re,  when  there:  was  ik>  one  to  aoBwer^and  a  plea 
cannot  be  required  but  of  a  party  in  court.  The  founda- 
tion of  the  proceedings  had  being  the  default^  if  that  was 
bad,  the  whole  must  fall. 

EmoU^  contra,  read  an  affidavit  showing,  that  though  the 
rule  to  plead  was  entered  before  the  writ  was  returned,  jet 
the  default  was  not  entered  till  more  than  20  days  after  the 
writ  was  actually  iSled,  and  that  the  defendant  had  con- 
fessed he  had  no  defence.  He  contended  that  the  return  of 
the  writ  made  good  the  entry  of  the  rule  by  relation. 
Therefore,  the  instant  it  was  on  file,  the  defendant  was  to 
be  considered  as  in  court  from  the  day  of  the  return,  and 
the  want  of  merits  was  acknowledged. 

Kent,  Ch.  J.  The  rule  to  plead  was  irregularly  entered ; 
because,  until  the  writ  be  returned,  bail  filed,  or  an  appear- 
ance entered,  there  is  no  basis  for  a  proceeding,  and  the 
court  has  no  cognizance  of  the  cause,  so  as  to  authorize 
pleadings,(a)  With  respect  to  there  being  no  merits,  we 
never  regard  that  when  the  application  is  for  irregu- 
larity.(J) 

Motion  granted. 

(•)  See  IUm  y,  EMUe^  1  Gaines^  Rep.  612. 

(6)  &  P.  i>0  Peygter  y.  WiXkt  Warm,  2  Oaioes'  Bap.  45, 
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M.  and  J.  Bruen  against  Adahs  and  Merrill. 

If  delay  appear  to  be  the  object  of  a  defendant,  of  which  the  having  filed  i 
fiivoloufl  demarrer  is  a  cause  of  suspicion,  the  court  will  not  set  aside  ao 
inquest  taken,  though  the  defendant  swear  the  action  is  for  more  than  is 
due ;  he  ought  to  state  "  that  he  has  a  defence,  as  advised  bj  his  coonsel" 

Woods  moved  to  set  aside  an  inquest  taken  early  in  the 
last  New  York  sittings,  in  the  absence  of  the  defendant's 
attorney,  on  an  affidavit  stating,  that  the  demand  was  for 
more  than  was  actually  due,  and  the  cause  stood  so  low 
down  in  the  calendar  as  No.  116. 

T.  L.  Ogden^  contra,  read  a  deposition,  showing  that  the 
attorney  for  the  defendants  had  acknowledged  delay  would 
be  desirable,  under  their  then  embarrassed  circumstances, 
and  that  a  frivolous  demurrer  had  already  been  filed  and 
overruled.  He  contended  also,  that  the  affidavit  of  the 
defendants  was  insufficient,  in  not  expressly  averring  there 
was  a  defence. 

Woods,  in  reply.  The  same  thing  is  in  substance  done. 
AH  inquests  at  a  circuit  are  at  the  peril  of  the  party. 
Roosevelt  v.  Kemper^  2  Gaines'  Rep.  30. 

Thompson,  J.  The  practice  I  adopted  was,  that  if  the 
defendant's  counsel  said  there  was  a  defence,  I  did  not  allow 
it  to  be  taken. 

[*98]  *Per  Curiam,  The  affidavit  is  defective  in  not 
saying  there  is  a  defence  "  as  advised  by  counsel."(a) 
In  this  case  there  has  been  a  frivolous  demurrer,  and  that 
is  a  very  suspicious  circumstance.  The  defendants,  there* 
fore,  take  nothing  by  their  motion. [1] 

(a)  See  LusJier  v.  Walton^  1  Gaines*  Rep.  151,  n.  (5.) 
[1]  See  Supreme  Court  Rule,  36  of  1852. 
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HoLifES  against  Williams. 

U  ao  aotioii  of  Iktoe  fanpriflonment  be  brought  for  taking  the  plamtiff  in  ex* 
eoQtion  on  a  ea  ml  in  which  the  costs  are  by  mistalce  larger  than  those 
flctoallj  awarded,  the  oonrt  will  give  leave  to  amend  the  execution ;  and 
the  papers  on  which  the  application  is  made,  may  be  titled  as  in  the  suit 
ibr  fiilse  imprisonment 

The  defendant,  in  a  suit  against  the  plaintiff,  the  venue 
of  which  was  held  in  Albany,  had  obtained  a  judgment  in 
which  the  costs  awarded  were  9  dollars  and  12  cents,  and 
on  the  supposition,  that  the  original  ca.  sa.  had  issued  into 
Columbia,  sued  out  a  testatum  ca.  so.  inserting  14  dollars 
and  44  cents.  The  now  plaintiff,  having  been  taken  on 
this  writ,  brought  the  present  action  for  false  imprisonment 

WtUiams,  on  an  affidavit  disclosing  the  above  facts,  and 
adding  that  he  did  not  personally  issue  the  execution,  or 
ever  see  it,  or  knew  of  the  mistake  till  the  sixth  day  of  the 
present  month,  moved  to  amend  the  testatum  ca.  sa.  by  ex- 
punging the  14  dollars  and  44  cents,  and  inserting  9  dollars 
and  12  cent& 

Van  Wyckf  contra.  This  is  an  application  in  one  suit, 
to  amend  mistakes  and  errors  in  another.  If  the  amend- 
ment is  to  be  in  the  cause  of  Williams  v.  Holmes^  the  pa- 
pers ought  not  to  be  entitled  in  that  of  Holmes  v.  Williams, 
The  motion  goes  to  take  away  the  basis  and  foundation  of 
our  action. 
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Shawe  and  Barkeb  against  R.  Colfax,  W.  Colfax,  and 

Richards. 

If  all  the  defendants  in  a  suit  be  not  brought  in,  and  those  who  are^  gnre  a 
rule  to  declare,  the  plaintiff  must  either  do  so  or  obtain  a  further  time,  to 
entitle  to  which,  from  time  to  time,  showing  that  he  is  proceeding  to  oat* 
lawry  against  those  not  found,  is  sufficient ;  but  if  he  do  neither  the  one 
noc  the  other,  he  will  be  liable  to  a  nofiproa  by  those  brought  in. 

On  the  last  day  of  February  term,  the  defendants,  Robert 
Colfax  and  Alexander  Richards,  entered  a  de&ult  against 
the  plaintifl&  for  not  declaring. 

Hopkins  moved  to  set  il  aside,  together  with  the  sabae* 
quent  proceedings  on  these  facts. 

In  November  term  last,  the  capias  issued  was  returned 
"  taken,"  as  to  Robert  Colfax  and  Alexander  Richards,  and 
"  not  found,"  as  to  William  Colfax,  to  arrest  whom  several 
ineffectual  attempts  had  been  made,  as  he  resided  iH' NftV 
Jersey,  and  either  did  not  oome  into  New:  York  at  all,  or 
did  it  so  secretly  as  to  avoid  the  process  sued  out^  but  on 
that  account,  the  idea  of  proceeding  against  him 
[*99]  *was  not  relinquished ;  on  the  contrary,  an  aJias 
capias  had  been  sued  out,  under  the  belief,  that  he 
had  received  information  of  the  former  writ,  but,  before  it 
was  issued,  a  rule  to  declare  against  the  other  two  defendr 
ants  had  been  served,  upon  which  the  present  def&nltrhad 
been  entered. 

He  argued,  that  at  common  law  the  plaintiff  could  not 
proceed  till  all  the  defendants  were  brought  in ;  and  though 
by  statute(a)  a  different  practice  might  be  pursued,  still  it 
was  at  the  election  of  the  plaintiff,  and,  therefore,  no  ad- 
vantage could  be  taken  of  the  omission.  For  this  he  cited 
Tidd's  Practice.  876—379. 

D.  A.  Ogden,  contra.     Had    the   proceeding   been  bj 

(a)  Act  for  the  amendment  of  the  lavSi  1  Rev.  Laws,  363. 
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original,  the  authority  relied  on  might  have  applied,  but 
as  it  is  by  bill,  the  plaintiffs  have  placed  themselves  in  the 
same  situation  as  if  all  the  defendants  had  appeared.  If 
necessary  that  all  the  defendants  should  be  brought  in,  the 
plaintiffs  should  have  obtained  an  order  to  enlarge  the 
time  for  declaring.  According  to  the  practice  now  con- 
tended fbr,  a  defendant  may  be  kept  under  bail  for  his 
life. 

SapkinSf  in  reply.  Whether  the  proceeding  is  by  bill, 
or  original,  is  immaterial.  The  distinction  is,  whether  the 
suit  be  in  trespass  or  on  contract  In  the  former  they  may 
sever,  in  the  latter  they  cannot ;  as  they,  therefore,  must 
be  proceeded  against  jointly,  they  cannot  separately  nan- 
proe,  i  Suppose  the  only  solvent  defendant  not  to  be  taken, 
most  a  plaintiff  go  on  against  a  person  from  whom  nothing 
can  be  recovered?  The  inconvenience  alone  of  such  a 
principle  is  a  sufficient  argument  against  it 

Per  Curiam.  The  plaintiffs  should  have  applied  for  fur- 
ther time  to  declare,  and  shown  either  that  they  were  en- 
deavoring to  bring  all  the  defendants  into  court,  or  pursu- 
ingone^to  outlawry.  That  would  have  been  a  good  ground 
to  enlarge  the  rule  from  time  to  time.  Not  having  done 
so,  and  being  authorized  by  our  act  to  proceed  against  the 
defendants  brought  in,  the  plaintiff  were  liable  to  be  non^ 
froned  equally  as  if  all  the  defendants  had  been  before  us 

Motion  denied. 
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BOBINSON  and  Habtshobke  agaimt  Fishsb. 

In  aatmnptU  a  plea  that  the  promise  was  by  the  defendant  and  one  of  the 
plaintifb  jointlj,  and  not  bj  the  defendant  separately,  must  be  pleaded  in 
abatement ;  if  it  l>e  pleaded  in  bar,  the  plaintiff  may  treat  it  as  a  nullity 
for  want  of  the  affidavit^  and  enter  a  de&ult  as  for  want  of  a  plea^ 

To  a  declaration  on  a  promissory  note,  the  defendant 
pleaded  in  bar,  that  the  assumpsit  was  bj  him  and 
[*100]     Robinson  jointly,  and  *not  by  him  separately  .(a) 
The  plaintiff'  attorney,  considering  the  plea  a  nul- 
lity, entered  a  default 

Woods  moved  to  set  it  aside,  and  cited  in  support  of  the 
plea  a  precedent  in  8  Went.  114.  He  said,  also,  no  plea 
could  be  treated  as  a  nullity,  unless  it  appeared  on  the  fiu!e 
of  it  to  be  fnvolous.  In  all  other  cases  the  court  would 
drive  the  defendant  to  his  demurrer. 

O.  Ogden^  contra.  The  matter  of  this  plea  is  clearly  in 
abatement ;  and  if  so,  might,  for  want  of  being  verified  by 
affidavit,  be  treated  as  a  nullity.    1  Sell.  801. 

Livingston,  J.,  delivered  the  opinion  of  the  court.  This 
is  a  dilatory  plea,  the  definition  of  which  is,  that  it  only 
delays  the  suit  by  questioning  the  propriety  of  the  remedy, 
rather  than  by  denying  the  injury.     Thus  the  injury  com* 

(a)  See  Mcdnwaring  ▼.  Newman^  2  Bo&  A  Poll  120,  in  which  sooh  a  plea 
as  the  present  was  held  good  on  demurrer,  on  the  authority  of  Mq/tU  ▼.  Tim 
MSUngm  and  others,  East,  2*7,  G.  IIL,  B.  R.  declaring  that  the  matter  was 
not  pleadable  in  abatement  It  is  manifest  that  the  plea  in  the  case  in  the 
text  could  not  have  been  in  abatement  because  every  plea  in  abatement  is 
bad,  that  shows  the  plaintiff  cannot  sue  at  all ;  it  must  give  a  better  writ ; 
where  that  cannot  be  done,  the  plea  must  be  in  bar.  Ewvu,  q,  1,  y.  Sievmt, 
i  D.  ft  E.  224. 

In  1  Went  Plead.  IT,  18,  a  plea,  like  that  in  the  text,  by  Sir  Yicaiy  Gibbo, 
drawn  in  abatement  was  relinquished  because  he  thought  it  ought  to  be  in 
bar.  See  Addison  v.  Overend^  6  D.  ft  E.  766,  and  note  the  distinction  where 
a  party  suing  is  one  of  those  liable  with  the  defendants. 
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plained  of  here  is  not  denied,  but  that  it  was  committed 

with  another.    If  it  be  a  plea  of  this  description,  it  wants 

the  verification  required  bj  statute,  and  is  therefore  bad. 

fiven  as  a  plea  in  bar.  I  should  not  be  for  countenancing  it, 

for  it  is  totally  out  of  the  usual  form  of  a  general  issue 

^which  it  was  intended  to  try,  and  which  would  have 

Answered  as  well,  and  furnished  a  record  in  the  common 

lbrm.[l] 

Motion  denied. 


•  % 


ScHENCK  and  Ten  Broeck  against  WooLSEy. 

On  maeu  fa,  to  revive  a  judg^ODt  of  twenty  years  standiDg,  if  an  inquest  h  «• 
been  taken  because  the  defendant's  oounsel  was  not  prepared  to  addu  se 
his  discharge,  long  ago  obtained  under  an  insolvent  law,  and  the  defei  d- 
ant  himself  from  remoteness  of  distance  and  bodily  infirmity,  could  i  ot 
attend ;  the  court,  on  being  satisfied  that  the  discharge  was  obtained,  v  all 
set  aside  the  inquest  to  let  in  proof  of  it,  though  the  defendant  be  sho  «m 
to  be  of  sufficient  ability  to  pay ;  for  a  court  of  law  cannot  notice  the  moral 
obligation  to  pay  debts,  from  which  a  debtor  has  been  by  law  discharged, 
unless  a  new  liability  has  been  incurred ;  but  this  will  be  done  only  on 
payment  of  costs.  A  oounsel  at  nisi  prius  must,  if  asked,  answer  whether 
his  client  has  a  defence  or  not. 

In  scire  facias,  to  revive  two  judgments,  one  for  4,224i, 
the  other  for  1,718/.,  obtained  in  1783,  inquests  had  been 
taken  at  the  sittings  in  December,  1808. 

D.  A.  Ogdeuj  under  an  agreement  that  the  application 
should  be  considered  as  in  time,  moved  to  set  them  aside 
on  affidavits,  which  contained  in  substance  these  facts. 

The  defendant,  who  lives  at  Plattsburg  in  the  county  of 
Clinton,  was,  in  1785,  duly  discharged  under  the  then  in- 
solvent law  of  the  state.    In  February,  1808,  the  declara* 

[1]  The  non -joinder  of  parties  defendants  can  be  taken  advantage  of  onl) 
b/  Dlea  in  abatement    See  Page  y,  McOrta^  I  Wend.  164. 
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lions  were  filed,  td  wbich  payment  was  pleaded,  with 
notices  subjoined  of  giving  the  discharge,  &c.,  in  evidence ; 
but  as,' on  procuring  a  copy  of  the  proceedings  under  the 
insolvent  law,  ther  discharge 'itself  could  not  be  found, 'the 
attorney  of  the  defendant  wrote  to  him  in  the  August  fol- 
lowing, communicating  this  circumstance,  and  re* 

> 

[*101]  questing  him  *to  make  inquiry  after  it.  On  the 
cause  being  noticed  for  trial,  on  the  12th  of 
December  in  that  year,  the  defendant's  attorney  again 
wrote  to  him,  repeating  the  contents  of  his  former  letter; 
and  urging  him  to  personally  attend,  that  measures  might 
be  taken  to  procure  the  discharge,  or  substantiate,  by  parol 
evidence,  its  former  existence  and  loss.  The  first  of  these 
letters  did  not  reach  the  defendant  till  the  middle  of  Sep- 
tember, the  latter  not  till  the  29th  of  November  then  next 
To  each  of  these  the  defendant  replied,  stating  that  in  con- 
sequence of  a  fractured  leg,  he  was  utterly  unable  to  travel, 
and  desiring  the  trial  to  be  postponed  till  the  February 
following,  as,  by  that  time,  he  hoped  to  be  able  to  procure 
the  discharge,  which  had  been  given  to  Mr.  Du  Boys,  the 
then  sheriff  of  Dutchess,  to  warrant  his  release  from  confine- 
ment. The  first  of  these  answers  never  came  to  hand,  and 
the  latter,  which  was  received,  bore  date  on  the  18th  of 
December ;  but  though  the  discharge  itself  was  hot  found, 
the  attorney  employed  for  the  insolvent,  who  was  also  as- 
signee of  his  estate,  swore  that  the  discharge  had  been  ob- 
tained on  a  due  and  full  adherence  to  the  requisites  of  the 
act,  and  that  he  was  then  petitioning  congress  for  the  lands 
to  which  the  defendant  was  entitled,  as  an  officer  in  the  re- 
volutionary army,  in  consequence  of  their  having  passed 
by  the  assignment  of  the  insolvent's  estate.  None  of  these 
circumstances,  however,  appeared  when  the  inquests  were 
taken ;  for  the  counsel  of  the  defendant,  when  the  causes 
were  called  on,  refused  to  answer  the  court  whether  there 
was  any  defence ;  thinking  that  he  was  not  bound  to  do  so, 
and  in  consequence  of  this  silence  the  inquests  were  taken. 
This  detail,   Ogden  insisU.'d,  furnished  indisputable  evi 
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dence  that  there  was  a  good  and  substantial  defence,  ao- 
sdtding  to  the  affidavit  of  the  defendant,  and  that  the  court 
bad  not,  at  the  circuit,  any  right  to  oblige  either  the  counsel 
to  assume  the:  responsibility  of  answering  for  a  defence,  or 
the  defendant  to  disclose  the  nature  of  that  on  which  he 
relied,  r  That  a:  discharge  had  been  fairly  obtained  was  evi^ 
dent,  and  had  the  cause  been  tried,  would  have  been  sub* 
fitantiated  by  parol  evidence,  though  the  discharge  itself 
anight  not  have  been  produced. 

Everison^  contra.  The  practice  of  taking  inquests  is  ne- 
<^ssary  to  expedite  justice,  and  is  the  right  of  the  plaintiff. 
Every  fact  now  shown  was  in  the  power  of  the  defendant 
at  the  time  that  inquest  was  taken,  and  might  have  been 
then  availed  of.  The  nature  of  the  defence  is 
sticti  juris^  and  therefoi'e  not  to  be  *favored ;  for,  [*102] 
though  in  law  the  debt  is  gone,  the  moral  duty 
flfcdl'Temains,  and  the.  plaintiff  swears  *he  believes  the  de- 
fendant to<  be  of  sufficient  ability.  At  all  events,  the  ap- 
ptirent  •  lachei  -  was  enough  to  prevent  the  granting  the 
motion. 

?.  Pet'.fjurima,  •■  The  inquedt  is  regular.  Counsel,  if  pre- 
sent,, ought  to  answer  whether  they  believe  there  is  a  de* 
fence.  The  time  at  which  a  trial  shall  come  on  is  not  the 
privilege,  of  a  defendant,  but  is  adopted  from  a  regard  to 
the  seniority  of  issues.  Infinite  delay  would  take  place  in 
cases  where  no  dispute  exists,  if  the  counsel  were  to  be 
mute  when  required  to  state,  whether  there  be  a  defence. 
It  appears,  however,  that  the  defendant  has  been  discharged 
under  an  insolvent  act,  and  by  accident  has  not  been  able 
to  produce  his  discharge  to  his  attorney.  But  though  the 
court  will  not  decide,  in  this  way,  whether  parol  evidence 
might,  or  might  not  be  given  of  its  loss  and  contents,  yet 
they  will  regard  the  peculiar  situation  of  parties.  In  this 
3ase  the  defendant  lives  remote,  and  was,  from  thatcircum* 
stance  and  infirmity,  prevented  from  attending  to  these 
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suits  at  an  earlier  period.  The  moral  obligation,  under 
which  the  defendant  is  supposed  to  labor,  of  paying  his 
debtSy  is  not  to  operate  with  the  court,  unless  a  new  liabi 
lity  has  been  incurred.  From  the  misconception  of  counsel, 
the  remote  distance  of  the  defendant,  his  infirmities,  and 
his  having  a  meritorious  defence,  the  court  grant  the  ap* 
plication,  upon  payment  of  costs. 

Motion  granted. 


Anonymous. 

The  ooort  will  not  permit  the  general  iflsae  to  be  withdrawn  to  left  in  a  plea 
in  abatement  delivered  in  time. 

The  court  refused  to  permit  the  general  issue  to  be  with- 
drawn to  let  in  a  plea  of  coverture  in  abatement,  pleaded 
in  person,  but  delivered  after  service  of  the  general  issue, 
though  the  defendant  swore  the  general  issue  was  pleaded 
without  his  knowledge,  by  a  person  he  never  meant  to  re- 
tain as  attorney,  and  the  pleiTin  abatement  was  delivered 
in  due  time  and  received  by  the  plaintiff's  attomey.(a) 

(a)  If  a  partj  on  whom  a  pleading  is  deliver^  treat  it  as  dnly  served,  be 
cannot  object  to  the  want  of  a  previous  step  with  which  it  was  in  his  power 
to  dispense.  WiUiams  v.  Strahan,  1  New  Rep.  309.  See  iPNeaJy  ads. 
Morriaon^  Cole.  61,  where  an  implied  recognition  in  the  suit,  of  the  attorney 
named  in  a  second  notice  of  retainer,  was  held  to  oblige  the  plaintifTs  a^ 
tomey  to  serve  the  proceedings  on  him. 


NEW  TORE,  MAT,  1808.  102 


Bayard  ▼.  Malcom. 


Bayard  against  S.  B.  and  R  M.  Malcom. 

Forgetting  the  oommenoeinent  of  the  term,  if  the  excuse  be  bona  fid^  ia  anffi* 
dent  for  not  noticing  for  the  first  daj.  If  a  counsel  has  a  known  partner 
who  transacts  the  attorney's  business,  an  excuse  arising  from  the  personal 
conduct  of  the  counsel,  maj  be  availed  of  in  a  suit  in  which  the  partner's 
name  only  appears  on  the  record. 

The  notice  of  motion  was  not  for  the  first  day.  of  term. 

Munro  accounted  for  this,  by  an  affidavit  stating  that  he 
had  absolutely  forgotten  the  day  on  which  the  term  com- 
menced, imagining  it  to  be  one  week  later  than  it  really 
was. 

^Harison^  contra,  objected  to  the  reception  of    [*108] 
this  excuse,  as  Mr.  Towt  was  the  attorney  on  the 
record,  therefore,  for  him,  the  forgetfulness  of  Mr.  Munro 
could  afiford  no  excuse. 

Per  Ourtam.  There  can  be  no  doubt  of  the  mistake,  nor 
but  that  the  whole  is  in  good  faith. 

Though  Mr.  Towt  appears  the  attorney  on  record,  every 
one  knows  the  connection  between  him  and  Mr.  Munra 
He  is  to  be  supposed  to  act  only  under  the  direction  of 
Mr.  Munro. 

.Motion  granted. 


Stryker  against  Turnbull,  Denton  and  Yoorhbbs. 

A  town  contributing  to  the  expense  of  a  suit  is  a  ground  for  moving  for  a 
foreign  Juiy,  and  the  court  will  easily  be  induced  to  gprant  it  in  Long  Island 
which  involve  a  right  of  fishing. 


Harison,  on  behalf  of  the  defendants,  moved   for  a 
foreign  and  struck  jury,  to  be  taken  from  the  city  and 
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C50unty  of  New  York,  on  an  affidavit,  stating  that  the  suit 
was  prosecuted  at  the  joint  expense  of  the  inhabitants  of 
the  town  of  Gravesend,  in  Kings  county,  who  had  oora- 
bined  for  the  maintenance  of  a  supposed  right,  claimed  by 
them  as  inhabitaints  of  the  said  town,  of  erecting  huts,  for 
\he  purpose  of  fishing,  upon  the  lands  of  the  defendants; 
of  taking  and  heaping  up  sea  weed,  and  carrying  it  away 
&t  their  pleasure,  and  that  other  claims  and  disputes,  in 
.))me  respects  of  a  similar  nature^  exist  in  the  neighboring 
o.mnty  of  Bichmond. 

Baldwin  J  contra.  The  same  principle  would  warrant  the 
application  in  most  insurance  causes.  Those  interested  in 
a  point  contribute  their  quotas  towards  the  defence.  No 
more  is  done  here.  But  why  not  take  the  jury  from  Queens, 
or  any  other  county  in  Long  Island  ? 

BIbnt,  Ch.  J.  This  is  a  caHise  in  which  the  right  of  fishery 
^ill  come  in  question.  Where  the  counties  are  so  small  as 
those  mentioned,  an  impartial  trial  cannot  be  had  on  a 
claim  of  a  general  nature.  New  York  is  as  near  as  any 
other,  and  where  a  right  of  fishery,  or  any  similar  claim  is 
to  be  litigated,  it  is,  in  my  opinion,  sufficient  to  take  the 
matter  from  a  Long  Island  jury.  The  expense  is  at  the 
door  of  the  party  who  applies,  and  the  contribution  to  sup- 
port the  suit  shows  strongly  the  disposition  of  the  county.(a) 

Motion  granted.  [1] 

(a)  See  Spencer  ▼.  Sampsont  1  CaiDes*  Bep.  498,  note  (a.) 
[I]  A.  foreign  or  struck  Jury  will  not  be  gpranted,  except  in  extreme  cases. 
}\Uchin  V.  Sands.  10  Wendell,  569.  A  motion  was  made  in  this  case  for  a 
foreign  or  struck  jsrjr,  on. the  ground  that  the  venue  was  necessarily  laid  in 
the  county  of  Kings,  that  a  majority  of  the  jurors  would  most  probably  oome 
from  the  villsg^  of  Brooklyn,  that  the  vuit  grew  out  of  a  long  agitated  oon- 
trorersy,  betweec  the  public  officers  of  that  village  and  the  plnintiflT,  relative 
to  a  contemplated  improvement  in  the  opening  of  a  street,  and  that  the 
plaintiff  believed  that  there  would  not  be  a  fair  and  impartial  trial  of  the 
by  jurors  of  the  oounty  of  Kings. 
By  the  Court,  Suiherlandf  J,   The  jurors  firom  Brooklyn,  if  incompetent  by 
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*The  People  against  Burdock  and  Oase.        [*104] 

If  a  record  of  an  indictment  be  lost,  the*  court  will  grant  leare  to  file  om 
nmnepro  hme. 

An  indictment  found  against  the  defendants  for  a  finreible 
entry  and  detainer,  in  April  term,  1798,  had,  on  being  re- 
moved into  this  coart,  been  quashed,  and  restitution  ordered, 
bnt  the  record  of  it  could  not,  on  search  in  the  clerk's  office^ 
be  found. 

mher  applied  for  leave  to  file  a  record  nuncpro  tune^  on 
an  affidavit  by  the  attorney  employed  in  the  prosecution, 
disclosing  the  above  facts,  and  that,  on  an  examination  of 
his  register,  he  found  not  only  that  a  record  had  been  duly 
filed,  but  that  he  actually  obtained  an  exemplification  of  it, 
which  had  been  lost 

Granted  accordingly. 

r.aaon  of  prejudice  or  interest^  may  be  objected  to.  It  cannot  be  believed 
that  after  the  juiy-box  is  properly  sifled,  twelve  impartial  men  cannot  be 
found  in  the  county  of  Kings  to  try  this  cause.  Parties  deceive  themselves 
in  the  estimate  of  tlip  extent  of  interest  which  the  public  at  large  take  in 
their  controversies.  In  the  case  of  Poudier  and  Idvingstonf  which  arose  in 
the  cotlnty  of  Columbia,  the  evidence  of  public  interest  in  the  matter  in  con- 
troversy wns  very  strong,  and  the  court,  under  tlie  circumstances  of  the  case, 
hesitated  whether  a  motion  for  a  foreign  or  struck  jury  ought  not  to  be 
granted ;  but  in  view  of  the  Inconveniences  inseparable  from  such  an  order 
the  motion  was  denied.  So  in  this  case  the  motion  must  be  refused.  It 
will  be  time  enough  for  the  court  to  interfere,  by  directing  the  cause  to  bc- 
aied  otherwise  than  by  an  ordinary  Jury,  after  they  shall  have  become  con 
vinced  of  \fa  necessity  by  the  verdict  which  shall  be  rendered. 

Motion  demedL 
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DsLAYAN  against  Baldwin. 

After  iaiae  Joined,  the  defendanfc  may  move  to  change  the  venue  when  aQ  hli 
witneases  reaide  in  the  county  to  which  it  is  to  be  changed. 

MonON,  by  the  defendant,  to  change  the  venue  from  the 
city  and  county  of  New  York  to  Onondaga. 

In  November  last,  at  which  time  the  plaintiff  was  en- 
titled to  enter  a  default  for  want  of  a  plea,  notice  of  a  similar 
motion  was  given,  but,  from  the  papers  not  having  been 
received  in  season  by  the  agent  of  Baldwin's  attorney,  the 
application  was  not  then  made.  In  April,  a  plea  of  the 
general  issue  was  given  and  received. 

Hopkins,  on  these  facts,  argued,  that  though  the  general 
rule  83  to  changing  the  venue  by  a  defendant  was,  that  it 
should  not  be  granted  afker  plea  pleaded,  {Dickenson  v.Fisher, 
2  Stra.  858 ;)  yet,  as  the  plaintiff  might,  in  an  indirect  way, 
at  any  time,  do  it  by  moving  to  amend,  {Savery  v.  Serle^ 
Say.  150 ;  QriffiUi  v.  Hollier^  ibid.  294 ;)  there  could  be  no 
reason  why  a  similar  indulgence  should  not  be  accorded  to 
the  defendant.  In  addition  to  this,  the  defendant  swears 
that  the  cause  of  action,  if  any,  arose  in  Onondaga,  in  which 
county  the  witnesses  resided  by  whom  he  could  prove  the 
facts  contained  in  the  notice  subjoined  to  his  plea.  Foster 
V.  Tayhr,  1  D.  &  E.  781,  is  in  point 

Munro^  contra.    The  defendant  is  too  late. 

Kent,  Oh.  J.  I  am  of  opinion  the  venxie  ought  to  be 
changed,  as  there  has  been  no  loss  of  trial,  and  there  will 
be  no  delay.  This,  I  think,  ought  to  be  the  regulating 
principle,  as  these  applications  are  to  the  discretion  of  the 
court. 

Livingston,  J.    I  am  against  departing  from  the  prac- 
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fcioe  by  which  defendants  are  restricted  from  making 

these  motions  after  *plea  pleaded.    Nor  do  I  think     [*105] 

there  is  a  sufficient  reason  for  not  having  asked  for 

this  favor  in  November  laSt.     But  what  weighs  greatly 

with  me  is,  that  the  application  is  on  the  eve  of  a  circuit, 

and  may  impose  rather  hard  terms  on  the  plaintiff. 

Spencer,  J.  I  concur  in  the  sentiments  of  my  brother 
Livingston. 

Thompson,  J.  The  only  difficulty,  in  my  mind,  was* 
with  regard  to  this  request  being  after  issue  joined,  subse- 
quent  to  which,  all  increase  of  expenses  ought,  if  possible, 
to  be  avoided.  But  as  no  delay  will  be  created,  I  think 
we  ought  to  grant  the  rule,  and  had  the  plaintiff  shown  any 
hardship  likely  to  arise  from  it,  we  might  have  imposed 
such  terms  as  to  prevent  any  injury.  The  laches  I  consider 
to  have  been  entirely  waived  by  accepting  a  plea. 

Tompkins,  J.  That  is  the  opinion  I  entertain.  When 
a  plaintiff  receives  a  plea  which  he  is  not  obliged  to  take, 
he  cures  the  antecedent  hdies.  I  agree,  therefore,  with  the 
Chief  Justice  and  Mr.  Justice  Thompson.  [1] 

Venus  changed. 

[1]  A  motion  to  change  the  venue  must  he  made  at  the  earliest  practica- 
ble daj.  and  in  sach  season  that^  if  it  he  denied,  the  plaintiff  will  not  lose  a 
trial  in  a  ooanty  where  the  venue  was  laid ;  if  made  at  a  later  term  it  will 
he  denied  for  that  cause ;  and  ignorance  of  the  practice,  on  the  part  of  the 
defendant's  attomej,  will  not  excuse  the  delay.  Moreland  v.  San^ord^  1 
Denio,  660. 

A  defendant  is  not  bound  to  move  for  change  of  venue,  before  plea  put 
In,  bat,  if  he  moves  after  plea,  and  the  efflBCt  of  his  delaj  is  to  throw  the 
plaintiff  over  a  circuit,  the  motion  will  be  denied  with  coeta  Anon.^  18 
Wen.  614. 

In  legal  action,  if  the  venue  be  not  laid  in  the  proper  county,  the  defend- 
ant maj  avail  himself  of  the  error  by  demurrer,  if  it  appear  upon  the  record; 
or  by  motion  for  non-suit  at  the  trial,  if  it  does  not  so  appear.  Rightmyer  v. 
Raymond^  12  Wen.  61. 

In  an  action  against  a  public  oflSoor,  for  ucts  done  by  him  by  virtue  of  hia 
ifllce,  the  venue  will  be  chatiged,  on  his  application,  to  the  county  where  the 


105  a  CASES  IK  THE  SUPREMK  COURT. 

Delavan  v.  Baldwin. 

fact  complained  of  happened ;  but,  if  there  be  a  difipute  whether  the.  aetioi 
be  or  be  not  locals  the  motion  will  be  disposed  of  upon  the  uaoal  ground. 
AUen  V.  I^nshay,  12  Wen.  217. 

Where,  from  t!ie  course  pursued  by  a  defendant  in  obtaining  orders  U. 
stay  proceedings,  and,  among  others,  an  order  staying  proceedings,  to  >eQablc 
hihi  to  move  to  change  the  venue,  it  is  manifest  that  the  object  ia*  delay  and 
the  plaintiff  outnumbered  him  in  witnesses,  the  motion  to  change  the  yenue 
will  not  only  be  denied,  but  it  will  be  denied  with  costs.  KUboum  v.  Four" 
ehiid,  12  Wen.  293. 

On  a  motion  to  change  the  venue,  the  plaintiff  must  swear  unqualifiedly 
that  he  has  witnesses  in  or  near  the  county  where  the  venue  is  laid^  of  an 
equal  number  with  those  of  tlie  defendant,  or  a  greater  number,  or  the  venue 
will  be  changed.     Sherewood  v.  Steek^  12  Wen.  294. 

The  defendant  moved  to  change  the  venue  from  Oneida .  to  Ghenaogo 
county,  on  an  affidavit  that  he  had  twenty  witnesses  in  tlie  latter  county ; 
further  stating,  that  the  action  was  brought  to  recover  attorney  and  counsel 
foes  in  several  suits  conducted  by  the  plnintiff,  while  living  in  the  county  of 
Chenango;  and  that,  if  tlie  plaintiff  should  dnim  -to  have  more  than  one 
witness  (naming  him)  in  the  county  of  Oneida,  they  could  only  be  material 
for  the  purpose  of  proving  the  value  of  the  services,  for  which  the  plaintiff 
sought  to  recover;  which  might  as  well  be  proved  by  witnesses jesiding  in 
the  oounty  of  Chenango;  the  plaintiff's  affidavit  in  opposition  stated  that  be 
had  twenty- five  witnesses  in  Oneida,  but  stated  nothing  about  that  part  of 
defendant's  affidavit  which  was  special ;  it  appeared  that- ten  of  the  wttnesaea 
of  the  plaintiff  were  attorneys  and  counsellors  at  law.  Motion  giantcd; 
BeMdkt  V.  Hibhard,  5  Hill,  509. 

If  a  defendant  is  outnumbered  in  witnesses,  on  a  motion  to  change  the 
venue,  he  cannot  renew  his  motion  by  alleging  a  greater  number  of  wit- 
nesses than  originally  stated  by  him ;  if  he  does,  he  will  be  subjected  lo 
costs,    Pwdy  V.  Warden,  10  Wen.  619. 

The  venue  will  not  be  changed,  if  the  motion  for  that  purpose  is.  not  made 
until  after  issue  joined,  and  it  appears  that  the  plaintifi^  if-auooesafni  ou  tb« 
trial,  will  lose  a  term  in  entering  a  Judgment  if  the  motion  be  granted.  Lee 
v.  Chapman,  11  Wen.  186. 

But,  where  the  defendant  is  not  chargeable  with  la^iegf  the  loss  of  a  trial 
on  a  term  will  be  no  reason  for  refusing  the  motion.  Oarlock  v.  Dmtklef  SI 
Wen.  616. 

The  suit  was  commenced  by  the  service  of  a  dedaratioo  at  so  late,  a  daji 
that  regular  notice  of  trial  could  not  be  given  for  the  next  drniit ;  the  da» 
fendant  was  not  bound  forthwith  to  serve  notice  of  motion  to  change  the 
venue,  so  aa  to  give  the  plaintiff  an  opportunity  to  consent'  to  the  proposed 
cluinge.  and  to  require  the  acceptance  of  short  notice  of  triaL    lb. 

The  venue  will  be  changed,  although  the  affidavit  omit  to  state  thai  the 
witnessss  are  each  and  every  of  them  material,  where  there  are  no  witneaea 
in  tlie  county  where  the  venue  was  laid.    Brown  v.  Peck^  10  Wen.  169. 

Where  the  object  of  an  order  enlarging  the  time  to  plead  manifestly  la  to 
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throw  a  plaintiff  over  the  ciiouitr  a  motion  to  ohange  the  venue,  made  in  tho 
meantime,  will  be  denied.    Eayufood  v.  Thayer^  10  Wen.  571. 

In  an  affidavit  to  found  or  resist  a  motion  for  change  of  venue,  the  part/ 
most  state  that  his  witnesses  are  each  and  everj  of  them  material,  and  that, 
without  the  testimonj  of  each  and  every  of  them,  he  cannot  safelj  proceed 
to  trial     QmgUinHne  Y.  Ihttihamt  9  Weil.  431. 

Where  the  defendant  applies  to  change  the  venue  In  a  cause,  after  the 
same  has  been  noticed  for  trial  at  the  circuit  in  the  county  where  the  venne 
was  laid  by  the  plaintiff,  and  the  trial  is  put  off  .on  the  applioation  of  the  de- 
fendant, the  motion  will  be  granted  on  payment  of  the  costs  of  the  circuit 
and  of  resisting  the  motion,  and  on  the  defendant's  stipulating  to  take  short 
notice  of  trial     Carpenter  v.  Watrtms,  6  Wen.  1 03. 

The  fact  that  the  circuit  judge  of  the  district  m  whjlch  the  ooimty  Is  situated 
'^rhere  the  venue  is  laid  in  the  declaration^  was,  previous  to  bis  appointment) 
ooansel  in  the  cause,  is  sufficient  cause  to  change  the  venue.  Van  JUm- 
mdanT  T.  DougUua,  2  Wen.  290. 

The  residence  of  witnesses  in  an  adjoining  state,  adjacent  to  the  county 
^^rhere  the  venue  is  laid,  is  not  sufficient  to  retain  the  venue,  if  a  change  of  it 
%M  properly  applied  for.    Feet  v.  BiUinge,  2  Wen.  282. 

To  entitle  a  party  to  an  order  to  remove  a  cause  finom  the  superior  court 
of  the  city  of  New  York  into  this  court,  or  to  a  rule  to  change  the  venue,  he 
moat  state  that  the  witnesses  named  by  him  are  each  and  every  of  them  ma- 
terial to  his  defence,  as  he  is  advised  by  his  counsel  aud  verily  believes,  and 
%hat  without  the  testimony  of  each  and  every  of  them,  as  he  is  also  advised 
t>y  counsel  and  verily  believes,  he  cannot  safely  proceed 'to  the  trial  of  the 
csause.    AfumymouBy  3  Wen.  i26. 

Where  no  venue  is  laid  in  the  body  of  the  declaration,  reference  may  be 
made  to  the  venue  in  the  margin,  and  that  is  sufficient  Slate  v.  Poei^  9  J. 
B.  81. 

The  venue  will  not  be  changed  on  the  application  of  one  defendant,  when 
thero  are  several  defendants  ii^  a  cause.     Saily  v.  HuUony  6  Wen.  608. 

The  residence  of  a  greater  number  of  witnesses  in  an  adjoining  state,  ad- 
Jaoent  to  the  place  of  trial  laid  in  the  declaration,  is  not  sufficient  to  retain 
the  venue,  although  the  plaintiff  has  obtained  the  assurances  of  his  witnesses 
to  attend,  fta    Bank  of  SL  Albans  v.  Knickerbocker,  6  Wen.  541. 

The  affidavit  to  change,  or  retain  the  venue,  on  the  gpnound  of  a  balance  in 
Ihe  number  of  witnesses,  must  state  that  each  of  the  witnesses  are  material, 
&&,  without  each  of  whose  testimony,  &&,  as  advised,  Ac.  Anon}fmau9,  7 
Ck>w.  102. 

The  affidavit  for  a  change  of  venue  should  state  that  the  witnesses,  on  ac> 
count  of  whose  place  of  residence  the  venue  is  sought  to  be  changed,  are 
sucli,  that  under  the  advice  of  counsel,  the  party  cannot  safely  proceed  to 
trial  without  thero.     Satterlee  v.  Cfroot,  6  Cow.  33. 

The  .affidavit  for  a  motion  to  change  the  venue  must  state  the  names  of  the 
witnesses.    Anonymoua,  6  Cow.  389. 

Vol.  III.  18 
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And  also  that,  as  the  partj  is  advised  by  counsel  and  belieyos,  ho  canoot 
Batelj  proceed  to  trial  without  the  testimony  of  each  of  them.    Id. 

And  it  ought  to  be  added,  that  evidence  will  be  given  of  some  material 
fact  happening  in  the  county  to  which  he  seeks  to  remove  the  vouMi 
Gourley  v.  Shoemaker,  I  J.  C.  392.    &  C,  C.  C.  E.  103. 

Debt  on  judgment  is  not  a  local  action ;  and  the  venue  may  be  laid  in  any 
county  in  the  state,  without  regard  to  the  place  of  filing  the  record,  or  the 
Tenue  in  the  original  cause.     Goodrich  v.  Coknn,  6  Cow.  397. 

Where  the  action  for  rent  is  founded  on  privity  of  contract,  as  between 
the  lessor  and  lessee,  it  is  transitory ;  otherwise  if  on  privity  of  estate,  as 
where  an  assignee  is  a  party.    Bracket  v.  Alvord,  6  Cow.  18. 

In  a  transitory  action,  the  venue  will  not  be  changed  from  one  county  to 
another,  on  the  ground  of  the  number  of  witnesses,  unless  the  number  in  tlio 
latter  exceed  those  in  the  former.  It  is  not  enough  that  the  number  is 
equal.     Wood  v.  Biahop,  6  Cow.  414. 

Tlie  change  of  venue  in  an  action  for  a  libel  dispersed  in  several  counties, 
depends  on  the  same  principles  as  in  an  action  on  contract ;  and  a  change  of 
▼enue  will  accordingly  be  denied,  unless  there  is  a  decided  preponderance  of 
witnesses,  or  some  olher  strong  circumstances  in  favor  of  the  change.  KfxA 
T.  King,  4  Cow.  403. 

That  witnesses  reside  io  a  neighboring  state,  near  the  place  where  the 
venue  is  laid,  is  not  a  reason  for  retaining  it  (kmficld  v.  Idndley,  4  Cow. 
652. 

[n  an  action  for  a  malicious  prosecution  in  a  neighboring  state,  the  plain- 
tilT  may  lay  his  venue  in  any  county  of  this  state,  and  retain  it  there,  on 
stipulating  to  give  material  evidence  arising  in  the  county  where  it  is  laid, 
though  the  defendant  have  a  greater  number  of  witnesses  residing  in  the 
county,  to  which  he  moves  to  change  tl>e  venue.    Roll  v.  Cue,  4  Cow.  IG. 

And  this,  too,  though  tiie  cause  of  action  in  another  count,  in  trover,  in  the 
■ame  declaration,  arose  in  the  county  to  whidi  he  moves  to  chango  tho 
v^nue.    Id.  • 

^plevin  is  a  local  action,  and  in  general  the  venue  will  not  be  changed 
frrm  the  county  where  the  cause  of  action  arose.  Atkinaon  v.  Bbloombf  4 
Cow.  46. 

Xf  there  be  any  exception  to  this  rule,  as  where  the  action  is  in  nature  of 
aD  ordinary  action  of  trespass  de  bonia  asportatis,  yet  the  plaintiff  may  retain 
lii*  venue  upon  the  usual  stipulation.     Id. 

The  affidavit  to  change  the  venue  must  state  the  advice  of  counsel  aa  to 
the  materiality  of  witnesses.    Johnson  v.  Rogers,  3  Cow.  14. 

The  affidavit  need  not  bo  in  terms,  that  the  party  "  has  fully  and  Ikiriy 
disclosed  the  facts  he  expects  to  prove,"  Ac. ;  but  will  be  sufficient  in  this  re- 
spect, if  it  set  forth  simply  that  "  he  has  stated  the  facts,"  &c.  AnoiL,  1  HiU, 
668. 

'    Nor  is  H  essential  that,  in  respect  to  the  value  of  the  expected  testimony, 
\i  should  say,  the  witnesses  are  each,  fta,  material  to  his  defence ;  otbai 
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equivalent  words  may  be  substituted :  as,  that  thej  are  material,  kc^  "  for 
the  defeDdant,''  fta    lb. 

A  defendant,  who  is  a  counsellor  of  this  court,  making  an  affidavit  to 
change  the  venue,  need  not  swear  to  the  advice  of  counsel  that  his  witnesses 
are  material     Oramwdl  v.  Van  Rensselaer,  3  Cow.  346. 

For  the  purposes  of  the  motion,  the  court  will  take  notice  that  he  is  of  the 
deg^ree  of  counsel     lb. 

It  seems  that  the  plaintiff  may  retain  his  venue  by  stipulating  to  pay  the 
expense  of  the  defendant's  witnesses.    Rarrower  v.  Betts^  2  Cow.  496. 

But  the  defendant  has  no  right  to  a  change  of  venue  by  stipulating  to  pay 
^e  expense  of  the  plaintiff's  witnesses.     lb. 

The  usual  clause  in  the  act  dividing  a  county,  that  the  division  shall  not 
affect  any  suit  or  action,  Ac.,  (vide  ss.  46,  ch.  30,  s.  2,  in  relation  to  Yales 
county,)  applies  to  the  venue,  and  retains  the  plaoe  of  trial  in  the  old  county, 
Jadcaon  ex  dem.  Dains  v.  Doins,  2  Cow.  626. 

An  affidavit  to  change  venue,  on  the  gpnound  of  witnesses  residing  in 
mnother  county,  need  not  show  the  nature  of  the  action.  AnonyTnous,  1  Hil^ 
«68.    4  N.  Y.  Dig.,  p.  1369,  et  seq.,  tit  Venm, 
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All  objections  to  the  bringing  on  a  motion  must  be  made  before  the  grounds 
of  it  are  entered  into;  if  not,  they  will  be  considered  as  waived. 

The  court  will  infer  that  what  ought  to  be  inserted  in  an  affidavit,  and  does 
not  appear,  did  not  exist 

After  a  lengthy  and  desultory  argument,  the  counsel 
for  the  plaintiff  took  an  exception  to  the  titling  the  notice 
of  motion,  and  affidavit  on  which  founded. 

JPer  Curiam.  All  objections  of  this  sort  ought  to  be 
submitted  as  preliminary  questions.  We  are  not  to  sit 
here,  have  the  grounds  of  motion  laboriously  investigated 
on  a  long  discussion,  and  then  have  a  matter  of  mere  form 
pressed  upon  us.  The  entering  into  the  argument  is  a 
waiver  of  all  objections  against  its  coming  on. 

%*  The  Court,  in  this  cause,  said,  that  when  an  affidavit 
doeB  not  state  that  which  ought  to  be  alleged  in  support  of 
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the  motion,  the  presumption  is,  it  coald  not  be  asBerted^ 
and  the  inference  of  the  f>ench  will  be  against  the  party 
guilty  of  the  omission. 


Jackson,  ex  dem.  Lewis  and  others^  offamsi  Van  Loon. 

A  commission  to  be  executed  oat  of  this  state,  mi^  be  directed  to  paf«oii» 
residing  within  it 

WooDWORTH  moved  for  a  commission,  to  be  directed  to 
persons  in  this  state,  to  take  the  examination  of  witneases 
in  Pennsylvania. 

[*106]        *RiggSf  against  its  being  allowed,  urged  the 
direction. 

Per  Curiam,  The  act(a)  does  not  specify  that  the  com* 
missioners  should  live  in  the  state  to  which  the  commission 
is  addressed. 

Take  your  motion.[lJ 

(a)  For  the  amendmeDt  of  the  law.    1  Rev.  Laws,  351,  s.  1 1. 

[1]  Has  the  court  power  to  grant  a  commission  to  examine  witnesses  in  a 
place,  where  the  affidavit  cannot  be  aathenticated  in  such  place  in  the  form 
prescribed  by  the  statute  ?    North  River  Bank  v.  Rogers^  22  Wen.  649. 

An  insurance  company,  acting  as  a  receiver  in  relation  to  claims  against 
the  former  capital  and  assets  of  the  corporation,  is  not  entitled  to  a  commis- 
sion to  examine  witnesses ;  where  the  matter  in  controversy  has  been  sub- 
mitted to  referees  under  a  special  statute  authorizing  such  proceeding. 
Wood  V.  The  BovHxrd  Ina.  Co.,  18  Wen.  646. 

It  seems  that  such  commission  can  issue  only  where  there  is  an  action 
pending  in  a  court  of  record,  and  an  issue  joined  upon  pleadings  in  the 
forms  prescribed  by  law.    lb. 

No  commission  can,  therefore,  be  g^ranted  in  a  proceeding  under  the  stat- 
ute against  an  absconding,  concealed,  or  non-resident  debtor.  Mailer  ef 
Whitney,  4  Hill,  634. 

Where  a  commission  to  take  testimony  is  sued  by  the  plaintiff,  in  whict 
the  defendant  joins  and  furnishes  cross  interrogatories,  and  the  commission, 
with  the  depositions  of  witnesses  be  returned ;  and  it  does  not  appear  that 
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the  laa(  general  otoBS  interrogatory  has  beea  put  to  and  answered  by  the 
witnooBCB,  and  the  defendant  on  that  ground  objects  to  the  reading  of  the 
depositions  in  evidence,  tlie  objection  in  general  is  fatal  Kimball  r.  J)avi$, 
19  Wen.  437.    S.  G,  26  Wen.  259. 

The  plaintifl^  however,  is  at  liberty  in  such  case  to  show  that  the  commis* 
■ion  was  executed,  and  the  deposition  signed  by  the  witnesses  in  the  pre- 
honco  of  the  counsel  of  both  parties,  and  that  no  objection  was  made  at  the 
time  by  the  counsel  for  the  defendant,  that  all  the  interrogatories  were  not 
answered ;  and  on  such  facts  appearing,  the  depositions  will  be  received, 
notwithstanding  the  objection.    lb. 

7t,  ooems,  that  though  the  interrogatory  was  not  put^  or  the  answers  sup* 
pressed,  that  an  objection  on  that  ground  could  not  be  taken  at  the  trial,  if 
the  counsel  of  the  party  was  present  at  the  execution  of  the  commission, 
and  did  not  then  object;  the  remedy,  if  any,  would  be  by  motion  to  quash 
the  return  to  the  oommiision.    lb. 

The  declarations  of  witnesses,  made  subsequent  to  their  examination  un- 
der the  oommission,  and  the  execution  of  it^  contradicting  or  invalidating 
their  testimony,  are  inadmissible,  until  they  have  been  examined  on  the 
point,  and  an  opportunity  given  to  them  for  explanation  or  exculpation. 
Brown  Y,  KmbdO^  26  Wen.  259. 

On  a  motion  for  a  oommission  to  examine  witnesses,  the  porty  applying 
must  allege  in  his  affidavit  that  he  has  fully  and  fairly  stated  his  case  to 
counsel,  and  disclosed  to  him  what  he  expected  to  prove  by  bis  witnesses. 
Stfpnom^t  Eoi^rt  v.  Strang,  19  Wen.  98. 

The  marine  court  of  the  city  of  New  York  have  power  to  issue  a  commia. 
iloo  to  examine  witnesses  residing  abroad.  Watson  v.  Smith,  13  Wen. 
51. 

Ob  a  motion  for  a  commission  to  examine  witnesses,  an  affidavit  of  merits 
is  necessary  only  where  the  party  asks  for  a  stay  of  the  proceedings  until 
the  return  of  the  commission.  Warner  v.  Harvey,  9  Wen.  441 ;  Jfeech  v. 
(AOkins,  4  Wen.  534. 

The  party  moving  for  a  commission  names  all  the  commissioners  unless 
eanse  is  shown.    Harris  v.  Wilson,  2  Wen.  627. 

Under  a  commission  to  take  testimony,  the  depositions  of  witnesses  will 
be  rsoeired  in  evidence,  although  the  oaths  to  the  witnesses  were  not  od- 
minfatered  by  the  commissioners,  if  it  appears  that  they  were  prohibited  from 
administering  them,  and  they  wore  in  fact  administered  by  the  local  autho- 
rities.   Idneoin  ▼.  BatteUe,  6  Wen.  475. 

If  Aetioe  for  commission  bo  not  given  by  a  defendant,  until  afler  service 
of  notice  of  trial,  the  defendant  must  pay  the  costs  of  tlie  plaintiff's  prepa- 
ration for  trial    La  Ihrge  v.  Luce,  2  Wen.  242. 

Exceptions  to  interrogatories,  annexed  to  a  commission  to  take  the  testi* 
roony  of  a  witness,  proposed  in  the  progress  of  a  cause,  may  be  taken  when 
the  answers  are  offered  in  evidence.  (6  Cow.  416,  contra.)  Ocean  Ins,  Oo. 
T.  Jfirands,  2  Wen.  64. 

Where  there  was  a  stipulation  between  the  attorneys  that  either  par^ 
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might  receive  the  return  of  commissioners  authorized  to  take  testimony,  dnly 
sealed,  and  deliver  it  to  tlie  clerk,  which  was  done ;  held,  no  obJectioD  to  the 
reading  of  the  testimony,  that  the  direction  on  the  return  did  not  speciiy  the 
clerk^s  residence,  as  reqtiired  by  2  R.  S.  394,  s.  16,  subd.  4.  WtUianu  t. 
Eldridge,  1  Hill,  249. 

The  deposition  in  this  case  was  held  properly  read  in  evidence,  thoogfa  ML 
did  not  appear  that  a  copy  of  &  16  ofoaid  statute  had  been  annexed  to  th* 
commission.    lb. 

If  annexing  a  copy  of  that  section  were  essential,  the  court  it  aeema 
would  intend  it  to  have  been  dono,  unless  the  contrary  were  shown.     lb. 

It  will  be  presumed  that  the  commissioner,  who  took  the  testimony 
closed  and  sealed  the  package  himself.     lb. 

Where  a  defendant  gives  notice  of  his  intention  to  apply  for  a  commis- 
sion to  examine  witnesses,  after  he  has  received  notice  of  trial,  he  will  nofc 
be  compelled  to  pay  the  costs  of  preparing  for  trial,  if  he  had  used  due  dili- 
gence.   Jonea  v.  /vm,  1  Wen.  283. 

On  motion  for  a  commission,  Uie  affidavit  must  state  that  the  party  has  % 
defence  on  the  merits.  Bri^in  ads.  Hoyt^  1  Wen.  2*7 ;  Meech  v.  OaUdinB^  4 
Hill,  634. 

Where  a  criminal  cause  is  removed  by  certiorari  into  the  supreme  ooart^ 
and  retained  on  the  civil  side,  a  commission  may  issue  to  take  tlie  depooA* 
tion  of  a  foreign  witness,  as  in  a  civil  cause.  The  Feopk  v.  VermOyeiM^  t 
Cow.  369 ;  and  see  2  R.  S.  731,  s.  773. 

After  issue  joined  upon  an  indictment,  the  defendant  may  examine  wit- 
nesses residing  out  of  the  state,  upon  commission ;  and  the  public  proaecutor 
is  entitled  to  join  in  the  commission,  and  name  witnesses  on  the  part  of  the 
f  cople.     The  People  v.  Besteil,  cUias  Lohman,  3  Hill,  289. 

A  deed,  or  other  exhibit,  proved  under  a  commission,  must  in  general  be 
annexed  to  and  returned  with  the  commission.  Jackaan  v.  Sh^thard,  6  Cow. 
444. 

But,  where  it  is  in  the  custody  of  the  law«  e.  g,,  being  a  deed  of  a  military 
lo^  deposited  with  the  clerk  of  the  county  of  Cayuga,  and  forming  a  part  of 
the  records  of  tliat  county,  annexing  a  copy  is  sufficient,  and  the  exhibit  may 
bo  produced  on  the  trial,  separate  from  the  commission.    lb. 

Answers  to  interrogatories  upon  a  commission  cannot  be  objected  to  at  the 
trial  as  incompetent  evidence,  provided  they  are  fairly  within  the  soope  of 
the  interrogatories.    lYaneia  v.  The  Ocean  Ins.  Cb.,  6  Cow.  404. 

The  proper  time  to  object  is  when  the  interrogatories  are  settled.    lb. 

But  the  answers  roust  be  restrained  in  their  effect  to  matters  of  fiust;  and 
cannot  be  received  to  establish  a  matter  of  law;  as,  where  a  master  of  a  yee- 
ffel  answered  that  the  voyage  was  lair  and  lawful,  Ac.    This  was  held  inad 
missible,  beyond  showing  the  htma  fides  with  which  he  acted.    lb. 

Where  one  of  the  plaintiff's  witnesses,  examined  under  a  commission,  haa 
tefiised  to  answer  a  material  interrogatory  put  by  the  defendant,  the  latter 
may  insist  thst  the  whole  deposition  shall  be  rejected.  Smith  v.  (TriflA,  I 
HiU,3jid. 
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To  entitle  the  exempliflcatioDs  of  a  commission  and  depoHitions  to  be  read 
In  evidence,  there  must  be  an  accompanying  certificate  of  a  judge  or  other 
officer,  authorized  by  the  statute  (1  R.  L.  520,  s.  11)  to  receive  and  oper 
oommisaions.  Oneida  Manufacturing  Society  v.  Lawrence^  4  Cow.  440 ;  Jad^ 
mn  V.  Eobby,  2  J.  R.  367. 

The  interrogatories  under  a  commission  to  examine  witnesses,  issued  pur^ 
suant  to  the  act,  (seas.  36,  ch.  66,  s.  1 1 ;  1  R.  L.,  519,  520,)  may  be  signed 
by  counsel,  without  the  addition  of  his  character  to  the  signature ;  it  it 
tnoogh  that  he  is  in  truth  a  counsellor.     Jlomer  v.  Jfaiiin^  6  Cow.  166. 

A  Judge  of  the  C.  P.  of  the  degree  of  counsel  in  the  supreme  court,  may 
direct  as  to  the  return  of  a  commission  within  the  act,  (sess.  45,  cL  217,  s.  2,) 
ib. 

So,  the  first  judge  of  the  G.  P.  of  New  York.    Ib. 

Porm  of  the  direction.    Ib. 

A  direction  to  return  the  commission  by  mail,  directed  to  one  of  the  clerks 
of  the  supreme  court,  is  complied  with,  if  the  commission  be  delivered  finun 
the  post-office  to  the  clerk  by  any  of  the  ordinary  means :  as,  by  a  messenger 
the  penny-post,  kc.  Nor  is  it  any  objection  that  it  be  delivered  by  the  at- 
torney for  one  of  the  parties.  The  true  question  is,  was  it  delivered  to  the 
clerk  in  an  unaltered  state  7  If  the  court  be  satisfied  there  has  boen  no 
abuse,  it  may  be  received  in  evidence.    Ib. 

It  is  not  necessary  that  the  depositions  be  placed  in  the  post-office  imme- 
diately afler  they  are  taken.    HaUerman  v.  FieUl  23  Wen.  38. 

That  the  papers  composing  the  return  are  connected  by  wafers  only,  is 
not  an  objection  to  the  deposition  being  read.  WiUiams  v.  Eldridge,  1  Hill, 
249. 

It  need  not  appear,  by  the  return  to  a  commission,  that  the  oath  was  pub* 
Udy  administered  to  the  witness ;  as  that  will  be  presumed  to  have  been 
regularly  done.    Ib. 

A  oommissioner  to  take  testimony  is  quoad  lioc  an  officer  to  the  court  in 
which  the  proceediog  is  pending;  and  his  signature,  like  that  of  tlie  clerk  to 
an  office  copy,  will  be  judicially  noticed,  though  his  name  be  not  written  at 
length.    Ib. 

On  the  same  principle,  the  court  will  presume  that  the  oommissioner  dis- 
charged hid  duty,  by  doing  all  those  things  in  the  execution  of  the  commis- 
sion which  he  is  not  bound  specifically  to  certify  as  done.    Ib. 

It  is  no  objection  to  receiving  in  evidence  depositions  taken  on  commission 
that  the  officer's  direction  of  the  manner  in  which  the  commission  should  be 
returned  was  indorsed  on  the  interrogatories  annexed,  instead  of  being  in- 
dorsed on  the  oommission  itselC    Uwrd  v.  Pendrigh^  2  HilJ,  502. 

An  affidavit  for  a  commission  is  sufficient,  if  it  show  the  witness  to  be 
material,  as  advised,  Ac.,  and  that  he  is  out  of  the  jurisdiction  of  the  court 
Brackd  v.  Dudley,  1  Cow.  209. 

It  need  not  add  that  the  party  cannot  safely  proceed  to  trial  without  such 
evident  e.    Ib. 

The   iffidavit  of  an  agent  or  attorney,  m  fact,  is  sufllcieiit  to  move  for  • 
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eoittini88f<)a  upon,  without  showiug  an  excuse  for  its  not  helng^  made  bj  the 
party  himself    Mumxeyv.  Kirkpairick,  1  Cow.  210. 

Depositions  of  a  witness  residing  abroad,  taken  under  a  commission,  were 
read  on  the  trial  of  a  cause,  and  the  jury,  not  being  able  to  agree  in  a  rerdict, 
were  discharged,  and  a  second  commission  to  rc'examine  ibe  same  witneM 
was  allowed  to  be  issued.    Fisher  v.  Dale^  17  J.  R.,  343. 

In  the  return,  the  commissioners  should  certify  that  they  caused  the  witness 
to  be  examined  on  oath,  upon  the  interrogatories  annexed,  and  that  they 
caused  the  examination  to  be  reduced  to  writing ;  if  this  be  wanting,  the  de- 
positions cannot  be  read.    BaiUa  v.  Cochran^  2  J.  R.,  417. 

The  return  to  a  commission,  stated  in  the  caption  to  the  deposltioix,  thai 
the  witness  was  sworn  and  examined  by  virtue  of  the  commission,  and  at  the 
bottom  of  the  deposition  the  commissioners  had  signed  their  names,  qtta  com- 
missioners ;  this  is  sufficient,  and  it  will  be  intended  that  the  witness  was 
sworn  and  examined  by  the  commissioners,  and  that  the  deposition  was  re- 
duced to  writing  by  them,  or  under  their  direction.  BoUe  v.  Van  iioAJm,  4 
J.  R.  130. 

•  A  commission  issued  to  take  the  examination  of  witnesses  residing  abroad, 
must  be  returned  and  delivered  to  a  judge  of  the  court,  and  actually  filed  in 
the  clerk's  office,  before  the  depositious  can  be  read  in  evidence.  Jadtstm  ea 
dem.  Parker  v.  Hobby,  20  J.  R.  367. 

Where  a  commission  was  returned  and  delivered  by  the  agent  to  a  judge 
at  nisi  prius,  who  took  his  affidavit  as  to  the  manner  of  receiving  it,  after  the 
cause  was  called,  but  before  the  trial  was  commenced ;  held,  that  the  depos* 
tions  annexed  to  the  commission  so  opened  by  the  judge,  were  not  legal  evi- 
dence,   lb. 

Where  several  objections  were  made  to  the  reading  of  a  deposflion,  which 
the  court,  after  taking  time  to  deliberato,  overruled ;  held,  that  they  bad  no 
right  to  preclude  the  party  from  raising  other  objections  afterward.  WtBkmu 
V.  Eldridge,  1  Hill,  249. 

The  objection  to  an  interrogatory,  annexed  to  a  commission,  on  the  ground 
of  its  beingf  leading,  may  be  made  when  the  answer  of  the  witness  is  pro- 
posed to  be  read  in  evidence ;  especially,  when  the  interrogatories  are  an- 
nexed under  a  stipulation,  expressly  saving  all  legal  exceptions.    lb. 

When  a  commission  is  directed  to  two,  either  or  both  of  whom,  being  au- 
thorized thereby  to  execute  it,  and  the  return  is  signed  by  only  one  of  them, 
it  will  be  presumed  that  he  alone  was  present  at  its  execution,  though  the 
words,  "  by  virtue  of  a  oouHniasion  to  us  directed,"  appear  in  the  caption  of 
the  return.    lb. 

It  is  not  a  ground  of  error,  it  seems,  that  the  court  at  the  trial  allowed  a 
leading  question  to  be  put  by  a  party  to  his  own  witness,  as  that  is  matter 
resting  In  discretion ;  otherwise,  in  respect  to  answers  to  leading  intorrog»- 
tories  annexed  to  a  deposition.  If  these  are  objected  to  on  that  g^ronnd,  the 
court  are  bound  to  exclude  them.    lb. 

Under  the  last  general  interrogatory  annexed  to  a  commission  to  take  the 
•xamijiation  of  witnesses  abroad,  the  witness  in  his  answer,  may  state  i«:l| 
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aot' drawn  forth'  by  the  prorions  particnUdr  interrogatoriea    I'lereival  ^ 
BUAey,  18  J.  B.  257. 

A  motion  for  a  commissioo  to  examine  witnesses  will  not  he  entertained, 
after  a  similar  application  to  a  circuit  judge,  and  a  refusal  by  him.  AUen  t. 
Oitbt,  12  Wen.  202. 

A  commission  to  examine  witnesses,  will  staj,  Aa,  win  issue,  notwith- 
standing'  application  is  not  made  until  fourth  special  term*  after  issue  joined> 
BdaU  V.  Day,  7  Wen.  513. 

An  attorney  may  swear  to  the  materiality  of  witnesses,  without  adding  as 
ftdTised  by  oounseL    lb. 

Ou  a  motion  for  commission  to  examine  witnesses,  when  doubt  is  casr 
upon  the  good  faith  of  the  application,  the  commission  will  not  be  granted 
en  the  common  affidavit  I^  however,  at  a  subsequent  term,  a  prima  facie 
OBse  ia  made  out^  the  motion  will  be  granted.  Boffera  v.  Rogers^  7  Wen. 
514. 

A  commission  may  issue  to  take  the  testimony  of  a  witness  residing 
out  of  ih^  state,  though  his  domicil  is  here.    Fooler  t.  Maples,  1  Wen.  65. 

A  commission  to  take  testimony  may  be  sued  out  prevfous  to  default  or 
issua     OcUdene  ▼.  EiOa,  1  Wen.  18. 

Where  a  party,  upon  an  affidavit,  sets  forth  the  facts  which  he  wishes  to 
establish  under  a  oommission  to  a  foreign  country,  and  shows  that  those 
ilicts  can  only  be  proved  by  persons  in  the  employment  of  his  antagonist, 
#faoee  nlunes  are  unknown  to  him,  the  court  will  either  permit  the  coromis- 
lion  to  issue  generally  without  the  names  of  the  witnesses,  or  grant  a  stay 
/  proceeding  until  their  names  can  be  ascertained.  Shaffer  v.  WUooXf  2  H. 
5<^ 

The  court  will  not  refuse  the  commission,  though  the  opposite  party  makes 
affidavit  that  the  witnesses  named  are  interested,  but  will  leave  the  question 
of  their  competency  to  be  determined  at  the  trial  of  the  cause.  Qravea  v. 
Ddaplaine,  11  J.  R.  200. 

Where  a  motion  was  opposed  on  aii  affidavit  made  by  one  who  had  re* 
Aisod  to  testify  for  the  moving  party,  the  court  denied  the  latter  a  commis- 
sion to  corapell  the  witness  to  be  examined  pursuant  to  2  R  S.  457,  8,  s. 
24,  25,  2d.  ed.,  on  the  ground  that  the  affidavit  was  IVill  to  the  merits  of  the 
motion,  and  showed  that  a  fhrther  examiqation  would  be  useless.  Ryen  v. 
Hedges,  1  Hill,  646. 

And,  a  commissfon  will  be  denied  under  such  circumstances,  if  the  adverse 
party  produce  the  witness*  affidavit  touching  the  matters  in  question ;  for 
t  will  be  presumed,  that  he  has  told  the  whole  truth,  till  the  contraiy  ap- 
Dear.    lb. 

A  commission  will  be  granted,  to  examine  an  officer  in  the  army  of  the 
0nited  States,  on  an  affidavit  of  his  being  a  material  witness,  and  expected 
lo  be  ordered  away.     CardaU  v.  WUeox^  9  J.  R.  266. 

Thh  granting  a  commission  rests  in  the  sound  discretion  of  the  court,  and 
ia  noc  always  a  matter  of  course,  on  the  general  affidavit  Vandervort  y 
GiktmUan  Inawance  Con^Mmfff  3  J.  C.  137 
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Where  the  opposite  party  can  show  suflScient  to  render  the  propriety  of 
iRSuing  the  commission  doubtfnl,  the  court  wiU  require  the  party  moving  to 
show  the  particular  object  of  the  commission,  the  evidence  he  wants  to  ob* 
taiUf  and  in  what  manner  it  is  material.    lb. 

If  the  witness,  to  examine  whom  the  commission  was  issued,  should  die^ 
the  court  will  not  allow  a  new  name  to  be  inserted ;  but  the  party  may  issue 
a  new  commission,  not,  however,  to  be  a  stay  of  proceedings.  M^Vkkarr, 
Woolcot,  3  Cal  R.  321. 

Where  a  witness,  under  a  commission,  has  disclosed  some  new  fiMst»  a 
second  commission  will  be  granted  to  inquire  into  it ;  but  it  must  be  at  the 
peril  of  the  party  applying.  Nichol  v.  Columbian  Insurance  Company^  1  Gai. 
R.345. 

Where  the  defendant  intends  to  sue  out  a  commission,  he  should  give  no- 
tice of  it  before  he  receives  a  notice  of  trial,  or  within  reasonable  time  after 
issue  is  joined,  according  to  the  circumstances  of  the  case ;  and  such  notice 
will  stay  the  proceedings.    Burr  v.  Skinner^  1  J.  C.  391.    S.  C,  C.  C.  97. 

If  the  defendant  does  not  apply,  until  he  receives  notice  of  trial,  he  must 
pay  the  costs  of  the  notice  for  trial    lb. 

It  is  not  enough  to  state  in  the  affidavit,  that  it  is  supposed  sufficient  evi- 
dence might  be  obtain  in  the  place  to  which  the  commission  is  intended  to 
be  issusd,  but  it  must  show  that  material  evidence  does  not  exist  there 
Ihmkiin  v.  United  Insurance  Company,  2  J.  C.  68. 

The  affidavit  may  be  made  by  a  person  not  a  party  to  the  suit  Demar  i 
Van  Zandt,  2  J.  C.  69. 

An  affidavit  of  a  plaintiff  in  a  cause,  residing  at  Havanna,  taken  befoie 
the  commercial  ahd  naval  agent  of  the  United  States,  resident  there,  may  ba 
read,  on  a  motion  for  a  commission.     Wdsh  v.  HiQ,jun,,  2  J.  R.  373. 

The  affidavit  must  state,  that  the  cause  is  at  issue,  or  special  circumstanoes, 
to  induce  the  court  to  grant  a  commission  before  issue  joined.  Saddey  v. 
Patrick,  2  J.  R.  478.  Jackson  ex  dem.  Aikins  v.  Banctvft,  3  J.  R.  269. 
Anonymous,  2  Cai.  R.  259     AUen  v.  Eendree,  6  Cow.  400. 

A  commission  to  examine  witnesses  out  of  this  state,  may  be  directed  to 
persons  residing  within  it.  Jackson  ex  dem.  Lewis  v.  Van  Loon,  3  CaL  B* 
106. 

Where  the  commissioners  are  named  in  the  notice  of  motion,  the  opposite 
party  should  object  to  them  at  the  time;  it  is  too  late  to  do  so  at  the  time 
the  motion  is  made.  Toumsend  v.  New  York  Insurance  Company,  I  CaL 
R.4. 

Objections  to  commissioners  named  to  take  the  examination  of  witnemei 
abroad,  will  not  be  received  upon  mere  suggestions,  but  there  must  be  aa 
affidavit  of  the  grounds  of  objection.     Biays  v.  MerrHiew,  3  J.  R.  251. 

A  commission  cannot  be  applied  for  without  notice.  Watson  v.  Dek^ldf 
2  CaL  R.  260. 

Where  a  witness  resides  in  a  neighboring  state,  from  whence  a  commie* 
sion  might  be  returned  in  a  few  days,  if  his  testimony  de  bene  esse  is  X»kva 
under  an  order  of  a  judge  witn  such  precipitancy  as  not  to  afford  the  npr  *  «*e 
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party  time  for  his  cross-examination,  it  will  not  be  allowed  to  be  read  ai  Ihe 
trial.     Sandford  v.  BurreU,  Anth.  N.  P.  184. 

A  rale  or  order  for  a  commission  to  examine  witnesses  doss  not  operate, 
per  M^  as  a  staj  of  proceedings ;  if  it  is  intended  so  to  operate,  the  court  or 
Judge  will  so  direct    Maynard  v.  Chapin,  7  Wen.  620. 

Where  a  defendant  gives  notice  of  his  intention  to  applj  for  a  oommimion 
to  examine  witnesses,  within  a  reasonable  time  (according  to  the  circum- 
itancea  of  the  case)  aflor  issue  is  joined,  though  not  before  ho  has  received 
notice  of  trial,  he  will  not  be  compelled  to  pay  th3  costs  of  preparing  for 
triaL    Ives  ads.  Jones^  1  Wen.  283. 

Where  the  rule  for  a  commission  is  obtained  aller  the  expiration  of  four 
days  in  term  after  issue  joined,  it  does  not  stay  the  prooeedings,  unless  the 
court  expressly  direct  that  it  is  to  have  thnt  effect  Jackson  ex  dern.  Wads- 
worth  V.  Woodtoorth,  18  J.  R.  135. 

But  if  the  commission  is  obtained  within  the  four  days,  it  stays  the  pro* 
oeedings  of  course,  though  nothing  is  said  iu  the  rule  as  to  its  effect    lb 

It  is,  therefore,  unnecessary  to  state,  in  the  rule,  whether  it  is  to  operate 
as  a  stay  of  proceedings,  or  not,  unless  by  special  direction  of  the  court,  on 
application  for  that  purpose.    lb. 

T^liere  a  commission  to  examine  witnesses  in  France  had  been  issued,  oo 
the  part  of  the  defendant,  in  May,  1805,  and  not  returned  in  February,  1807, 
the  court  allowed  the  plaintiff  to  proceed  to  trial,  no  satisfactory  cause  being 
shown  to  the  court  for  the  delay  of  the  return.  Bmehereau  v.  Le  Ouen^  2  J. 
R.  196. 

And  an  affidavit  of  the  defendant's  counsel,  that  he  believes  that  the  re- 
turn is  delnyed  by  the  acts  of  the  plaintiff,  will  not  be  sufficient  to  prevent 
him  from  proceeding  to  trial.    lb. 

A  plaintiff  who  issued  a  commission,  not  having  proceeded  to  trial,  was 
permitted  to  stipulate  anew,  on  an  affidavit,  stating  the  commission  to  have 
been  mislaid  by  the  defendant's  commissioner,  to  have  been  found,  and  shortly 
expected  to  be  returned.    ^  Oolea  v.  Thomson^  2  Cai.  R.  47. 

Tlie  plaintiff  will  have  leave  to  notice  his  cause  for  trial,  although  a  com- 
mission has  not  been  returned,  and  the  time  for  returning  it  not  expired ;  but 
the  defendant  will  not  thereby  be  prevented  from  showing  cause  for  the  post* 
ponement  of  the  trial    Fell  v.  Bunker,  2  CaL  R.  46. 

After  a  second  commission  issued,  with  leave  to  go  to  trial,  notwithstand- 
ing, on  the  defendant's  showing  that  the  testimony  of  the  witness  to  bo  ex- 
amined, was  almost  conclusive  on  the  question,  and  that  the  commission  had 
been  sent  without  a  knowledge  of  the  exact  spot  where  the  witness  was,  the 
rule  for  permitting  the  plaintiff  to  go  to  trial  was  vacated,  and  time  allowed 
for  the  return  of  the  commission.    Ferris  v.  Smith,  2  Cat  R.  263. 

Where  both  parties  have  joined  in  the  commission,  tho  court  will  not  va- 
cate it ;  but  tho  plaintiff  may  have  a  rule  to  proceed  to  trial,  notwithstand 
log  the  commission.     Shuter  v.  HaUei,  1  Cai.  R.  115. 

The  plaintiff  not  having  joined  in  the  commission,  and  sufficient  time  hav. 
big  elapsed  for  the  return  of  it,  the  rule  was  so  far  vacated  as  to  permit  hiix 
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lo  {MTOceed  to  trialf  DotwithflUindiDg  tbe  oommission.    Xkby  .\f»   Waikimil 
Gal  R.  603. 

Ob  a  commission  to  England,  after  eight  months  without  a  reborn  tfaa 
eourt  will  permit  the  plaintiff  to  proceed  to  trial ;  but  the  defendant  may,  at 
the  circuit,  show  cause  for  putting  off  the  trial    lb. 
'  Three  months  are  sufficient  time  for  executing  and  returning  a  oommit- 
tion  arrived  in  London.     Cb2e9  v.  Thompson^  1  Cal  R  617. 

The  plaintiff  issuing  a  oommission,  must  show  due  diligence,  or  he  must 
stipulate  or  be  noo-suited.  as  if  no  commission  bad  issued.    lb. 

That  the  commission  may  be  a  stay  of  proceedings^  the  affidavit  must 
state  positively,  that  the  party  has  a  defence  on  merits,  and  that  he  seeks 
only  the  requisite  prooC  FrankUn  ▼.  TKb  United  Inawnmoa  Oompany^  3  J. 
0.  286. 

When  a  commission  is  returned,  although  the  return  may  be  irregular  it 
oeiises  to  be  any  longer  a  stay  of  proceedings.    Rush  v.  Cobhti^  2  J*  GL  70. 

When  a  rule  for  a  commission  has  been  obtained,  it  suspends  tiie  cause 
tin  on  an  application  to  the  court,  a  vacatur  is  ordered,  or  leave  obtained  to 
proceed  to  trial    Brain  v.  Roddies,  I  Cal  R.  73. 

But  if  the  plaintiff,  notwithstanding,  bring  on  the  cause,  and  the  defend- 
ant appears  and  examines  witnesses,  it  is  a  waiver  on  the  commission,  jmd 
tfc0  vacatur  is  unnecessaiy.    lb.    1  N.  Y.  Dig.,  p.  469.  d  $eq. 


ANONYMOUa 

The  court  will  not  grant  a  rule  on  a  justice,  ordering  him  to  return  the 
duct  ofthejuiy. 

■ 

The  application  was  for  a  rule  ordering  a  justice  to  re 
turn  certain  parts  of  the  conduct  of  the  jury,  which,  it  was 
said,  amounted  to  misbehavior. 

Per  Curiam.    The  justice  is  not  answerable  for  this,  nor 
was  it  a  matter  before  him.     We  cannot  order  him  to  re 
turn  that  over  which  he  had  no  judicial  control,  and  which 
was  never  submitted  to  him. 
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Radcuff  and  Davis  against  The  Marine  Insurance 

Company. 

Prtctioe  as  to  orders  for  staying  proceedingti 

These  points  were  ruled :  1.  A  judge  may  grant  ana 
annul  his  own  order  to  stay  proceedings  on  a  case  made, 
as  well  in  term  as  in  vacation,  and  this,  though  a  rule  for 
judgment  be  entered ;  the  decision  in  Shephard  ads.  Oase^ 
Cole.  90,  applying  to  judgments  perfected;  2.  If  a  judge 
has  granted  an  order  to  stay  proceedings  on  a  case  made, 
on  acoount  of  an  improper  item  allowed  by  a  jury,  and  he 
declare  this  to  have  been  his  only  reason,  the  court  may, 
on  such  item  being  relinquished,  vacate  the  order.(a) 


Bird,  Savage  and  Bird  against  Pierpoint. 

Tbongh  the  sum  for  which  a  verdict  is  rendered  be  doe^  the  conrt  will  not, 
after  a  case  made,  and  an  order  to  stay  proceedings,  permit  Judgment  to 
be  entered  up  for  the  purpose  of  binding  the  lands  of  the  defendant 

A  CASE  having  being  made,  after  a  verdict  in  this  cause 
for  a  very  considerable  sum,  the  justice  of  the  demand  to 
which  was  not  so  much  questioned  as  whether  it  should  be 
paid  to  the  plaintiff,  or  the  assignee  of  one  of  them. 

Radcliff,  on  an  affidavit  showing  that  the  debt  was  actu- 
ally due,  moved  for  liberty  to  enter  up  judgment,  in  order 
CO  bind  the  lands  of  the  defendant. 

(a)  So  on  an  application  for  a  new  trial,  where  the  jury  had  allowea  against 
the  defendant  one  charge  to  which  he  was  not  liable,  on  the  plaintUT's  Attor- 
ney agreeing  to  relinquish  such  charge,  the  motion  was  refused.  SandB  v. 
Slane^,  8  D.  ft  E.  578. 
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Riggs  and  Hoffman^  contra.  It  is  only  by  statute  that 
real  estate  is  subjected  to  judgments.     The  present. appli- 

cation  is  for  the  court  to  make  a  new  law,  and 
[*107]     render  it  liable  for  verdicts.    ♦Admitting  the  debt 

to  be  due  to  one  man,  it  is  no  reasan  for  giving  a 
judgment  to  another.  It  may  as  well  be  asked  on  suing 
out  the  writ.  It  is,  in  effect,  requiring  the  court  to  decide 
that  the  defendant  should  give  a  mortgage,  before  it  is  de- 
termined the  plaintiff  has  any  right  The  real  creditor 
may  be  satisfied  with  personal  security,  or  without  any. 

Benson^  in  reply,  urged  the  possible  lapse  of  time  before 
a  decision,  and  that  granting  the  motion  would  be  of  no 
inconvenience,  as  it  did  not  take  any  thing  out  of  the 
pocket  of  the  defendant ;  and  this  consideration  would 
sufficiently  distinguish  this  case  from  those  where  it  waa 
asked  to  order  the  amount  of  the  verdict  to  be  brought 
into  court  in  money. 

Per  Curiam,  We  are  all  of  opinion  that  you  can  take 
nothing  by  your  motion.  There  would  be  no  limitation  to 
this  kind  of  practice.  It  would  be  asked  in  every  cause, 
and  in  qygtj  stage.  A  verdict  is  no  evidence  of  right ;  in 
many  cases  no  more  than  filing  the  declaration.  To  the 
country  at  large  such  a  principle  would  operate  very  inju- 
riously. In  the  English  courts  such  a  measure  has  never 
been  attempted,  though,  from  the  practice  of  directing,  in 
important  cases,  two  and  even  three  arguments,  the  delay 
must  sometimes  be  very  great  It  is  a  mere  matter  of 
possibility  where  the  justice  of  the  case  is.  To  make  a 
rule  here,  we  must  do  so  in  all  cases,  and  the  result  would 
be,  that  wherever  there  was  a  certificate  to  stay  proceed- 
ings, it  would  be  followed  by  a  judgment  The  plaintiffs 
show  no  right  to  the  debt,  though  it  may  be  due,  and  aa 
to  the  sum,  100  dollars  to  some  persons  are  of  as  much 
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importance  as  1,000  dollars  to  others.    We  therefore  deny 
the  application,  with  costs  for  resisting.(a) 

Motion  denied. 


Giles  against  Caines. 

An  iiregolarity  not  known,  is  not  waived  by  a  subsequent  step  taken  bj  ths 
opposite  party,  who  may  enter  a  default  on  the  former  irregularity  if  done 
80  soon  as  kuown.  Though  tlie  rule  is,  that  an  application  to  set  aside  a 
de&ult  comes  too  late  if  the  judgment  on  it  be  perfected,  yet,  on  a  strong 
oase  of  merits,  it  may  be  done  on  payment  of  costs,  If  the  irregularity  be 
merely  the  want  of  filing  a  paper  served. 

After  noticing  for  trial,  it  was  discovered  that  the  de- 
fendant's attorney  had  not  filed  the  plea,  a  copy  of  which 
he  had  delivered  ;  the  plaintiff,  therefore,  entered  a  defaalt 
as  for  want  of  a  plea.  To  set  aside  this,  the  defendant 
noticed  for  the  first  day  of  term,  but  having  obtained  no 
order  to  stay  proceedings,  and  not  bringing  on  the  motion 
upon  that  day,  the  plaintiff  duly  executed  a  writ  of  inquiry. 
On  these  facts,  and  a  strong  affidavit  of  a  good  and  sub- 
stantial defence  upon  the  merits, 

Oaines  moved  to  set  aside  the  default  and  all  sub- 
sequent proceedings.  *There  was  a  distinction  to  [*108] 
be  taken,  he  said,  between  the  circumstances  here, 
and  those  in  Shephard  ads.  (Jwe,  Cole.  90.  There,  the 
plaintiff  had  done  no  act  to  waive  the  default,  and  there- 
fore, as  it  stood  in  full  force,  his  perfecting  his  judgment 
afterwards  was  regular ;  but  in  the  present  instance,  he  had, 
by  joining  issue  and  noticing  for  trial,  waived  the  mere 
ibmi  of  filing  the  plea,  and  had  no  default  on  which  to 
rest  He  had  himself  knocked  away  the  foundation  on 
which  he  stood.     As  to  the  want  of  filing  the  plea,  that 

(«)  See  Vandyck  r.  Van  Deuren  and  Vosburgh,  1  Gaines'  Rep.  18. 
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was  a  mere  form,  and  the  court  would  order  it  to  be  done 
on  the  suggestion  of  the  plaintiff  himsel£  Ochan  ads,  Kip^ 
Cole.  45. 

Evertson,  contra.  This  is  not  to  be  distinguished  from 
Shephard  ads.  Case.  The  plaintiff  could  not  waive  that 
which  he  did  not  know. 

I^er  Curiam.  The  omission  of  filing  the  plea(a)  not 
being  known  when  issue  was  joined,  or  the  cause  noticed, 
cannot  be  cured  by  those  acts.  The  principle,  therefore, 
of  Shephard  ads.  Onse,  applies.  Though  there  is  a  strong 
affidavit  of  merits,  we  can  relieve  only  on  terms ;  those 
"Qust  be  payment  of  costs,  and  filing  the  plea  instanier. 

Motion  granted. 


Neilson  and  others  against  The  Columbian  Insurance 

C0MPANY.(6) 

If  the  articles  containod  in  the  memorandum  in  a  policy  respecting^  com,  ftc, 
phjsicallj  exist,  the  underwriter  is  not  liable  for  a  total  loss  on  account 
of  their  boin^i^  perfoctlj  rotten.  When  the  assured  rests  on  a  loss  of  toj* 
age,  to  warrant  his  recovery,  he  should  show  it  most  clearly,  and  of  this  a 
survey  is  always  a  proof  of  good  faith.  The  point  ought  also  to  h% 
specifioally  submitted  to  the  jury. 

Upon  a  policy  on  two  thousand  three  hundred  bushels 
of  corn,  from  New- York  to  Madeira,  with  the  usual  memo- 
randum  excluding  grain,  &c.,  from  average,  unless  general, 
effected  on  account  of  Joaquim  de  Barros,  a  Portuguese, 
resident  at  Bonavista,  and  master  of  the  vessel  in  which 
laden. 

(a)  Seo  Smith  v.  WeUs,  6  Johns.  Rep.  286,  contra  the  prindple  of  th^  dr 
lision  in  the  text 
(6)  See  this  case  on  a  new  trial,  1  Johns.  Bep.  30L 
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The  ship,  after  a  passage  of  more  than  40  days,  in  which 
she  was  under  the  necessity  of  throwing  overboard  500 
bushels  of  her  cargo,  arrived  at  the  north  side  of  the  isl- 
and, where  she  was  obliged  to  come  to,  as  a  southerly 
wind  then  blowing  rendered  it  impossible  to  go  round  to 
the  harbor  of  FunchaL  While  thus  at  anchor,  a  vessel 
hove  in  sight,  from  whose  manoeuvres  imagining  her  a 
privateer  or  pirate,  they  weighed  and  stood  to  the  east^ 
ward,  the  strange  sail  following  the  same  course.  During 
the  night  they  lost  sight  of  her,  but  whilst  keeping  on  they 
concluded,  from  the  state  of  the  vessel  and  crew,  in  conse- 
quence of  the  bad  weather  they  had  experienced, 
to  run  for  the  Cape  de  Verds,  as  they  *were  in  [*109] 
want  of  water,  and  might  fall  in  with  the  privateer 
in  attempting  to  regain  their  port  of  destination,  which, 
even  after  making  it,  they  would  be  unable,  from  the  con- 
tinuance of  the  south  wind,  to  enter.  In  two  days  from 
the  making  this  determination,  they  fell  in  with  the  trade 
winds,  and  in  9  or  10  after  putting  about  for  the  Capo  de 
Verds,  reached  Bonavista,  where,  upon  opening  the  hatches, 
the  corn  was  found  so  damaged  and  offensive,  that  it  was 
forbidden  to  be  landed,  but  was  sold,  as  it  lay  on  board, 
for  about  400  dollars.  Here  they  remained  30  days,  and 
received  some  partial  supplies  from  other  vessels ;  but  not 
having  it  in  their  jJower  to  procure  materials,  or  workmen, 
to  repair  the  sea-damage  sustained  on  the  voyage,  the 
captain  sailed  for  Bravo  to  refit.  This  island,  however,  he 
was  unable  to  fetch,  and  therefore  made  for  St.  Vincent's, 
another  of  the  Cape  de  Verds,  at  which  ho  repaired  the 
residue  of  the  injuries  his  ship  had  suffered  in  her  quarter* 
boards  and  seams,  and  from  the  loss  of  her  main  and  jib* 
boom.  This  being  accomplished,  the  vessel  sailed  on  a 
voyage  to  Lisbon,  and  no  claim  was  ever  made  against  the 
underwriter  on  her. 

It  was  in  evidence,  that  with  a  south  wind  the  assured 
might,  in  8  or  4  days  after  leaving  Maderia,  have  reached 
Lisbon,  or  Mogadore    that  in  going  to  Bonavista  she  must 
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have  passed  the  Canaries ;  that  at  either  of  these  places  she 
might  have  been  repaired,  and  that  the  winds  at  Madeira 
and  along  the  coast  to  the  Cape  de  Verds,  were  as  variable 
as  at  New  York.  The  testimony,  however,  against  this 
was,  that  after  falling  in  with  the  trade  winds,  it  was  im- 
possible to  reach  Lisbon ;  that  the  supposition  of  a  wa. 
between  Spain  and  Portugal  prevented  -touching  at  the 
Canaries,  and  the  constant  hostilities  between  the  Moora 
and  Portuguese  forbade  the  going  to  Mogadore. 

•Upon  this  evidence  the  judge  charged,  that  if,  on  reach- 
ing its  port  of  destination,  the  grain  was  "  of  no  value  as 
nutriment  for  man,"  it  made  the  loss  total.  But,  that  he 
left  it  to  them  to  determine  whether  the  vessel  could,  or 
ought  to  have  gone  to  any  port  nearer  than  Bonaviata, 
where  she  might  have  been  repaired ;  that  if  this  could  h«vo 
been  done,  and  the  vessel  had  afterwards  arrived  at  Ma- 
deira, the  loss  would  have  been  a  general  average  only. 

The  jury  found  a  verdict  for  a  total  loss,  to  set  aside 
which  the  defendants  now  applied,  for  misdirection,  and  as 
being  contrary  to  evidence. 

[*110]  *Bog€rtj  in  support  of  the  motion.  Under  the 
clause  contained  in  the  policy,  the  insurers  were 
protected  from  all  average  losses,  except  such  as  might  be 
general.  For  the  decay  of  those  articles,  specified  in  the 
memorandum,  the  underwriter  is  never  liable:  were  he  to 
be  so,  a  deterioration  to  half  the  value  would  because  of 
abandonment;  a  proposition  that  is  not  to  be  maintained. 
Nothing  short  of  the  annihilation  of  the  subject  matter 
can  make  the  loss  total,  and  it  is  immaterial  whether  the 
commodity  be  at  a  port  of  necessity,  or  that  of  its  destina- 
tion.  docking  v.  Fraser,  Park,  114.  But,  without  recur- 
ring to  the  English  authorities,  the  decision  in  this  court, 
in  Maggradi  and  Higgins  v.  J.  B.  Churchy  1  Caines'  Rep. 
196,  is  in  point.  To  capacitate  the  assured  to  recover,  ex- 
cept for  an  average  loss,  it  must  be  shown  that  the  voyajzjc 
was  defeated  by  the  vessel's  not  being  in  a  condition  to 
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proc^eed.  The  case  ought  to  have  been  submitted  on  this 
alone;  and  then,  we  say,  the  evidence  will  not  support  the 
verdict.  The  whole  tenor  of  the  master's  conduct  shows 
an  endeavor  to  create  a  pretext  for  defeating  the  voyage, 
that  he  might  claim  a  total  loss. 

T.  L,  Ogden  and  Hoffman^  contra.  We  admit  that  no 
intrinsic  damage  will  warrant  a  claim  on  the  underwriter. 
But  if  the  voyage  be  defeated,  then,  whether  the  article  be 
perfectly  sound,  or  perfectly  rotten,  he  is  liable.  It  was 
certainly  justifiable  to  leave  Madeira  on  sight  of  a  vessel 
apparently  hostile.  On  the  third  day  after  this,  the  trade 
winds  were  fallen  in  with,  and  rendered  it  impossible  to 
do  otherwise  than  bear  away.  This,  and  the  other  cir- 
cumstances, excuse  the  not  going  to  any  place  nearer  than 
Bonavista.  The  impossibility  of  repairs  there  defeated  the 
voyage ;  it  was  there  broken  up,  and  the  cargo  sold.  That 
the  vessel  was  afterwards  made  fit  for  sea  is  no  argument 
against  this  conclusion  ;  for  if  it  be  allowed,  nothing  short 
of  the  destruction  of  the  ship  would  be  a  loss  of  voyage. 
A  reparation  at  any  indefinite  period  of  time  would  be  a 
bar  to  a  recovery. 

Pendleton^  in  reply,  was  stopped  by  the  court. 

I^  Curiam.  A  new  trial  must  be  awarded  with  costs 
to  abide  the  event  of  the  suit.  The  charge  of  the  judge, 
as  stated  in  the  case,  was  clearly  wrong.  So  long  as  the 
corn  physically  existed,  there  could  not  be  a  total  loss.(a) 
Though  good  for  nothing,  the  defendants  were  not  liable, 

(a)  That  is,  if  the  voyage  could  have  been  prosecuted,  and  the  destruction 
of  the  com  had  not  proceeded  from  a  peril  insured  against;  for,  if  it  has,  or 
if  the  voyage  cannot,  in  consequence  of  perils  within  the  policy,  be  prose- 
cuted by  the  vessel  laden  with  the  subject  of  the  policy,  and  no  other  can  be 
procnred  to  forward  it,  h  recovery  may  be  had  ns  for  a  total  loss.  Wila(m  v. 
Royal  Exek,  Aaa.  Co.^  2  Gamp.  C23 ;  Manning  v.  KewnJiam,  there  cited ;  Dy- 
mn  T.  Bowcroftf  3  Boss.  &  Pull.  474 ;  Scl^kjfelin  v.  New  York  Ina.  Ca,  9  Johna 
Bep.  21. 
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being  protected  by  the  clause  in  the  tnemorandum.(a)  Tlie 
direction  was  contrary  to  our  determination  in  Maggrsth 

and  Htggins  y.  Cfiurch.  It  ought  also  to  have 
[*111]     been  *left  to  the  jury,  as  a  material  pointy  wh©» 

ther  the  vessel  could  not  have  been  repaired  at  the 
Cape  de  Verd  Islands,  so  as  to  perform  her  voyage.  This 
does  not  appear  to  have  been  distinctly  submitted. 

LrviNGSTON,  J.    I  think  when  the  underwritten  wishes 

(a)  In  England,  it  has  been  ruled,  tliat,  under  tlie  word  **  oom  **  io  tlM 
roemorandum,  peas,  beans,  And  malt  are  included  Mcuon  v.  Sfmrrtty,  Park. 
149.  The  reason  seems  to  b«»,  that,  according  to  the  English  acceptation, 
com  is  nomen  generalissimum.  Zt  is  the  genua  and  as  omne  majus  in  m  eomU- 
nd  mimu;  so,  other  articles  of  the  same  oenuSf  though  not  speoifled,  and  of  |i 
different  species,  are  protected,  because  they  come  within  the  general  de- 
scription of  articles  "  perishable  in  their  own  nature  "  within  the  genus  ona- 
roerated.  But  rice,  though  perishable  in  its  own  nature,  is  not  protected  by 
the  same  word,  {Soott  y.  BowrdiUon,  2  N.  R.,  213,^  because  it  is  not,  aooord- 
ing  to  the  common  acceptation  of  the  word  '*com,*'  in  Scgland.  deetoeidto 
fall  within  its  meaning.  It  is,  therefore,  presumed  that,  in  the  courts  in  West- 
minster Hall,  the  words  "  perishable  in  their  own  nature  "  apply  to  articles 
«iwdem  generis.  With  us,  those  articles  "  perishable  in  their  own  nature,** 
being  of  the  same  kind  as  those  enumerated  in  the  memorandum,  are  not 
within  it.  for  expreasio  unius  eat  excluaio  aitirias.  Therefoi^e,  within  **  dried  ** 
fish,  "  pickled  "  is  not  included.  Baker  v.  Ludlow,  July,  1801.  MS.,  Kent  Ch. 
J.  The  description,  "  perishable  in  their  own  nature,"  appears  to  apply  to 
such  other  articles  not  of  the  same  kind  or  quality  as  those  enumerated,  or 
to  nothing.  This  determination  seems  to  have  been  made  without  a  due  re- 
gard to  the  application  of  the  principle  on  which  it  was  decided,  and  witboat 
adverting  to  the  restriction  of  general  words  to  antecedent  particular  terma. 
As,  if  a  man  were  to  covenant  to  indemnify  another  for  taking  possession  of 
a  piece  of  land,  from  **all  ejectments,  trespasses,  and  other  actions,"  it  would 
not  reach  to  actions  of  assault  and  battery,  but  be  restricted  to  actions  ejuS' 
dem  generis.  So,  it  is  presumed  that  the  words  "  all  other  articles  perishable 
in  their  own  nature,"  ought  to  apply  to  all  articles  of  the  same  genut  aa 
those  enumerated,  which  are  perishable  in  their  own  nature.  But»  aa  no  in- 
terpretation can  extend  the  memorandum  to  articles  not  perishable  in  their 
own  nature,  by  the  word  "  roots,"  lately  introduced  in  the  American  polioiei^ 
"  sarsaparilla,**  which  is  not  perishable  in  its  own  nature,  cannot  be  io- 
Utnded.  Coit  and  Pierpoint  v.  Com,  Ina.  Co.,  7  Johns.  Rep.  385.  Under  the 
word  *'  salt "  saltpetre  is  not,  causa  qua  supra,  included.  It  is  supposed  ihati 
as  "  corn  "  h.is  with  us  a  designated  and  specifio  acceptation,  it  will  not  be 
extended  to  wheat,  rye,  barley,  oats,  beans,  peas,  or  malt 
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a  jury  to  find  for  him,  on  account  of  a  loss  of  voyage  from 
the  vessel's  not  being  able  to  reach  her  port,  or  for  want  of 
repairs,  it  ought  to  be  very  fully  shown.  There  was  no 
survey  in  this  case ;  and  though  I  do  not  say  that  fact  is 
absolutely  necessary,  yet  it  is  always  a  circumstance 
evincive  of  good  faith.  [1] 

New  trial. 

[1]  In  an  action  on  a  marine  policy,  the  judge  tells  the  jury  that,  in  case  th4 
loss  arose  from  "want  of  ordinary  prudence  in  the  navigation  of  the  veasel," 
they  should  find  for  the  underwriters ;  this  will  be  regarded  as  equivalent  to 
submitting  the  question  whether  the  loss  arose  either  from  ignorance  or  or- 
dinary neglect  Keekr  v.  The  Fireman^a  Ins,  Co.  of  the  city  ofAJbany^  3  Hlli, 
250. 

A  vessel  was  insured,  and  warranted  "  free  from  any  loss  by  the  British  or 
Americans;  but,  in  case  of  capture  by  either,  the  usual  sea  risks  to  continue." 
The  vessel  was  captured  by  the  British,  and,  while  detained  by  the  captors, 
was  lost  in  consequence  of  their  negligence ;  held,  that  if  the  loss  had  arisen 
from  a  sea  rislc,  strictly  speaking,  the  Insurer  would  have  been  liable ;  but, 
an  tho  immediate  and  proximate  cause  of  tiie  loss  was  an  act  of  ihe  captors, 
and  which,  if  done  by  the  insured,  would  have  exonerated  tlie  insurers,  the 
latter  wns,  in  this  case,  protected  by  the  warranty.  Coolidge  v.  New  York 
firemen  Ina.  Oo^  14  J.  R.  308. 

The  policy  contained  a  clause,  that  the  insurers  took  no  risk  in  port  but 
nea  risk ;  the  vessel,  while  in  port,  was  driven  on  shore  and  stranded,  so  that 
she  could  not  be  got  off,  unless  at  an  expense  exceeding  half  her  value,  and 
was  taken  possession  of  by  an  armed  force,  and  burnt ;  held,  that  it  was  n 
loss  by  sea  rislc,  and  not  by  burning.  Patrick  v.  Commercial,  Ina.  Co.^  1 1  J. 
R.9. 

Bat,  there  being  no  evidence  that  tlie  cargo  had  been  injured  by  the 
stranding,  held,  that  the  loss  of  that  was  not  occasioned  by  sea  risk,  but  was 
to  be  attributed  solely  to  the  subsequent  burning.    lb.,  1 1  J.  R.,  1 4. 

Where  the  policy  enumerated  dried  fish  in  tlie  memorandum,  among  tlic 
artides  ft%e  from  average,  unless  general,  as  also,  *'  all  other  articles  perish- 
able in  their  own  nature,"  pickled  fish  are  not  included,  and  the  plaintiff  may 
recover  for  an  average  loss  on  them.    Baker  v.  Ludlow^  2  J.  C,  289. 

Where  a  vessel,  during  a  voyage,  puts  into  a  port  of  necessity,  and  is  re- 
paired, and  afterward  proceeds  on  her  voyage,  and  is  totally  lost,  the  insured 
is  entitled  to  recover  the  partial  loss  arising  from  the  repuirs  and  general 
average  consequent  thereon,  in  addition  to  the  tot»l  loss.  Scdtua  v.  Commer 
tial  Ina,  Oo^  10  J.  R.  487. 

There  is  no  precise  time,  after  which,  a  vessel  that  has  not  been  heard  of] 
V  to  be  presumed  lost,  but  it  must  depend  on  the  circumstances  of  the  case 
Qcrdm  v.  Bowm^  2  J.  R.,  150. 
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A  vessel  bound  from  North  Carolina  to  New  York,  and  not  heard  of  for  t 
year,  will  be  presumed  to  be  lost     lb. 

In  judpriiig  whether  a  missing  vessel  has  been  lost  an  the  voyage  insured 
the  usual  and  not  the  utmost  period  of  the  voyage  is  to  be  taken  into  oaF 
culation.     Brown  v.  Ktilson^  1  Cai.  R^  625. 

If  two  storms  are  given  in  evidence,  in  an  action  on  a  policy  for  a  limited 
time,  the  one  storm  within,  and  the  other  without  the  time,  it  is  for  the  Jmy 
to  decide  in  which  the  loss  happened.     lb. 

An  insurance  made  after  a  knowledge  of  a  second  sform  does  not  conclude 
the  jury  from  finding  the  vessel  was  lost  in  a  prior  storm.    lb. 

Where  a  vessel,  chartered  at  so  much  per  month,  is  detained  hj  an  ena* 
hnrgo,  the  charterer  who  has  had  the  cargo  insured,  cannot  recover,  fVom  the 
insurer,  the  hire  paid  for  the  vessel  during  her  detention.  /Vnny  v.  New  York 
Ins.  Co,,  3  CaL  R.,  155. 

The  capture  of  a  vessel  under  a  convoy,  by  the  commander  of  the  convoy, 
for  the  purpose  of  protecting  her  from  belligerent  capture,  will  not  exonerate 
the  insurer,  in  caso  of  loss.  Chuvemeur  v.  VhUed  Insurance  Company^  1  Cai. 
R.  692. 

Insurance  on  goods,  from  New  York  to  Graudaloupe :  the  vessel  was  cap- 
tured by  a  British  cruiser,  carried  into  Antigua,  and  libelled  :  the  master  pat 
In  a  chiim,  and  the  goods  were  detained  for  further  proof,  but  were  delivered 
to  tho  roaster,  on  his  giving  security  for  their  appraised  value,  and  paying 
the  costs.  The  master  procured  A.,  a  merchant  of  Antigua,  to  give  the  se- 
curity and  also  to  pay  costs  and  other  expenses  for  the  ship  and  cai^ ;  and, 
for  the  indemnity  of  A.,  the  master  drew  bills  of  exchange  on  his  owner  in 
Now  York,  and  pledged  the  ship  and  goods  to  A.  to  secure  the  amount, 
which  included  a  commission  of  five  per  cent,  charged  by  A.  on  the  sum  ad- 
vanced by  him,  and  a  premium  of  insurance,  paid  by  him,  to  insure  the  ship 
and  cargo,  so  pledged,  from  Antigua  to  New  York.  The  cargo  was  delivered 
to  the  agent  of  A.  in  New  York ;  and  the  insured,  to  obtain  possession  of  his 
property,  paid  his  proportion  of  the  charges  and  expenses,  including  tlie 
commissions  and  premium  of  insurance;  held,  that  the  master  having  acted 
with  good  faith,  and  the  charges  being  reasonable  and  necessary,  the  insured 
were  entitled  to  recover  the  amount  so  paid  against  the  insurers.  FfankMm 
V.  Columbian  Insurance  Company^  9  J.  R.  29. 

Where  goods  insured  were  captured  during  the  voyage,  and  the  vessel 
was  released,  but  the  goods  detained  for  further  proof,  and  were  afterward 
restored  on  psyment  of  tho  full  freight,  but  the  owner  was  obliged  to  hire 
another  vessel  to  carry  the  goods  to  their  place  of  destination ;  held,  that  the 
insured  was  liable  to  pay  additional  or  increased  freight,  being  an  expense 
necessarily  incurred  in  consequence  of  the  capture.  Munrford  v.  Commerdai 
Insurance  Oompany^  5  J.  R.  262. 

A  cnrfTO  was  insured  from  New  York  to  Cherbourg  in  France,  and  the 
policy  couU)iiied  n  clauso,  "  warranted  free  from  seizure  for  or  on  account  of 
any  illicit  or  prohibit«>d  trade.*'    The  vessel  met  with  an  English  cruiser,  and 
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compelled  to  go  iDto  the  outer  road  to  Plymouth,  where  she  was  detained 
hours,  and  then  suffered  to  proceed ;  but  no  person  belonging  to  th^ 
veoael  went  on  shore  during  the  time  of  her  detention.  The  vessel  and 
eargo  arrived  at  Cherbourg,  and  were  there  seized  under  the  Berlin  decree, 
and  confiscated,  on  the  alleged  ground  that  the  captain,  on  his  examination 
by  one  of  the  pfflcers  of  the  port,  had  made  a  false  declaration,  that  he  had 
not  been  in  England ;  held,  that  this  was  not  a  loss  arising  from  any  illicit  or 
prohibited  trade,  but  under  the  general  peril  of  arrests  and  detainments  of 
princes,  and  that  the  insurers  were  liable.  Mumford  y.  Phoenix  Insuiraiyoe 
Company,  7  J.  R.  449. 

Where  an  American  yessel  sailed  fVom  Gottenburgh,  bound  to  St.  Peters* 
burgh,  the  next  day  after  a  British  convoy,  and  came  up  with  the  convoy 
the  next  day  after,  and  kept  company  with  her  through  the  Belt,  but  with- 
out receiving  or  exchanging  any  signals  or  receiving  any  assistance  from  tlie 
eonyoy,  and  without  altering  its  course  or  retarding  its  voyage  on  account 
of  the  convoy,  this  was  not  considered  as  sailing  under  British  convoy,  so  as 
to  affect  the  right  of  the  insured  to  recover  for  a  total  loss,  in  consequenco 
of  the  capture  by  the  French,  though  the  ground  of  the  condemnation  was 
stated  to  be,  her  having  sailed  under  British  convoy.  Zjawrence  v.  Ocean  Inf. 
Co.,  11  J.  R  241. 

After  capture  and  re-capture,  the  insured  is  liable  only  for  the  salvage  and 
for  losses  within  the  policy,  but  not  for  expenses  attending  a  sale  of  the  pro- 
perty at  auction,  by  direction  of  the  consignee  of  the  insured.  Muir  v. 
UnUed  Ins.  Co.,  1  CaL  R.  49. 

The  insurer  is  liable  for  the  expenses  of  prosecuting  an  appeal  against 
captors,  where  he  has  notice  of  the  proceedings,  and  does  not  dissent.  Law* 
renee  y.  Van  Home,  1  Cai.  R  276. 

Though  the  expenses  surpass  the  amount  of  the  underwriter's  subscription. 
Ih. 

As  to  the  propriety  of  those  expenses,  and  what  proportion  of  them  shall 
be  paid  by  the  insurer,  the  jury  must  decide.,  lb. 

Insurance  on  horses.  *'  against  all  risks,  including  the  risk  of  death,  from 
any  cause  whatever,  until  they  shall  be  safely  landed ;"  in  consequence  of  a 
storm,  a  horse  is  injured,  which  occasions  his  death  three  days  after  ho  is 
landed  at  the  port  of  destination ;  tiiis  is  within  the  risk  insured  against,  and 
the  insured  is  entitled  to  recover  the  full  value  of  the  horse.  CoU  y.  Smilh, 
3  J.  C.  16. 

A  yessel  was  captured  and  deprived  of  all  her  papers,  which  she  never 
regaine'l,  and  was  afterward  recaptured  and  restored,  on  payment  of  salyage; 
held,  that  the  insured  was  justified  in  breaking  up  the  voyage,  and  that  the 
■hip  by  the  loss  of  her  papers,  not  being  in  a  legal  capacity  to  perform  her 
yoyage,  there  was  a  total  loss  by  capture.  Post  v.  Phosnia  Ins.  Co.,  10  J.  R 
79. 

Detention  in  port,  on  a  suspicion  of  a  breach  of  neutrality,  is  a  loss  withb 
:lie  policj*.    Smith  y.  Sleinback^  2  G.  C.  E.  168. 
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So^  when  the  detention  is  ooossiooed  by  pestiJence  in  port.  WilHumt  r. 
Smith,  2  Cai.  R.  1. 

Insurance  on  freight  fh)m  Riga  to  New  York.  The  bulk  of  the  oaigo  oos^ 
Riated  of  hemp,  and  the  residue  of  manufactured  goods  and  iron.  The  voesel 
sprung  a  leak,  and  put  into  Kinsale  in  distress,  where,  on  a  survey  she  mm 
found  incapable  of  prosecuting  her  voyage,  unleas  repaired  jit  an  ezpeneo 
equal  to  her  value ;  and  the  master,  with  the  advice  of  the  merchants  and 
otliers  at  Kinsale,  sold  the  hemp  there,  and  shipped  the  residue  of  tlie  car]go^ 
in  another  vessel  to  New  York,  which,  however,  was  not  capable  of  taking 
more  than  one-third  of  the  hemp,  as  there  was  no  machinery  to  pack  and 
8tow  it  in  the  Russian  mode ;  held,  that  the  insured  was  entitled  to  recover 
for  a  total  loss  of  the  freight,  it  not  appearing  that  the  goods  re-shipped  (or 
New  York  had  reached  tliera,  or  that  any  freight  had  been  earned.  SaUia 
V.  Ooecm  Insurance  Oo.^  12  J.  R.  107. 

Where  the  insurance  was  on  the  cargo  from  New  York  to  Antwerp ;  and 
the  ship  was  boarded  by  a  British  privateer,  and  carried  into  Portsmouth, 
(England,)  but  was  released  after  a  short  detention ;  and  when  slie  arrivbd 
in  F.,  an  armed  force  was  put  on  board  and  kept  there  until  the  arrival  of 
the  vessel  at  Antwerp ;  and  the  vessel  when  there,  was  not  allowed  to  de- 
part nor  land  her  cargo.  The  French  government,  however,  permitted  the 
cargo  to  be  landed  on  condition  of  its  being  deposited  in  the  public  8tcre^ 
until  the  decision  of  the  emperor  in  respect  to  it.  The  vessel,  afler  a  lonjc 
delay,  was  sold  by  order  of  government ;  held,  that  the  plaintiff  was  en- 
titled to  recover  as  for  a  total  loss.  Grade  v.  Now  York  Insurance  Ga^  13 
J.  161. 

Where  the  policy  was,  at  and  from  her  port  of  lading  in  tlie  province  of 
Yucatan,  to  New  York ;  and  she  was  at  A.  in  that  province  when  she  waa 
lost ;  and  it  appearing  that  A.  was  one  of  the  usual  places  for  delivering  and 
receiving  cargoes,  held,  that  the  insured  were  entitled  to  recover  for  a  total 
loss.    De^Longuem&rt  v.  The  Fireman  Jns.  Go,^  10  J.  R.  137. 

A  policy  contained  this  clause,  to  wit:  "  the  said  freight  hereby  insored, 
carried  or  not  cairied,"  and  a  part  only  of  the  cargo  was  on  board,  when  the 
loss  happened;  but  as  the  freiglit  was  valued  at  the  sum  insured  ;  carried  or 
not  carried,  held,  that  the  plaintiff  was  entitled  to  recover  as  for  a  total  losM. 
lb. 

Where  the  plaintiff  was  owner  of  a  vessel,  cargo,  and  freight,  and  had 
them  all  fully  insured,  and  the  vessel  being  captured  afVer  the  return  voyago 
had  commenced,  he  duly  abandoned  all  the  subjects  to  the  respective  in- 
surers; held,  that  the  plaintiff  was  entitled  to  recover  as  for  a  total  loss^  sub- 
ject to  a  deduction  of  the  small  rateable  freight,  which  did  not  pass  with  tha 
abandonment  of  the  ship,  to  be  adjusted  as  settled  in  Lenox  v.  Ui  Jhf.  Chi, 
1  J.  C.  377.     Davy  v.  HaUett,  3  Cai.  R.  16. 

The  principle  of  the  above  decision  is,  that,  at  the  time  of  the  total  loa^ 
where  was  an  inchoate  right  to  a  freight  to  the  amount  of  the  insurance. 
There  was  some  freight  earned  when  the  capture  took  place ;  the  amount 
was  immaterial,  because  it  was  a  valued  policy;  and  su'-h  valuation  is  to  be 
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idbHred  to^  notwithstanding  events  in  the  oouree  of  the  voyage  may  rendsr 
the  Ions  even  adrantageoua  to  the  iueared.    lb. 

It  ia  sufficient,  if  there  be  fireigbt  at  risk,  equal  to  the  sum  insured^  when 
the  \on  happen?,  and  that  some  freight  has  been  already  earned.    lb. 

Ou  a  tutal  loss  on  a  policy  on  freight,  the  insured  is  entitled  to  the  whole 
amount  of  the  freight  witliout  any  deduction  for  expenses,  which  the  vessel 
would  necessarily  have  been  put  to  in  case  of  her  safe  arrival  Stevens  v. 
Oohmtbian  Insurance  Company^  3  Cai.  R.  43. 

A  pdicry  of  insurance  on  goods  from  Philadelphia  to  St  Sebastians,  oon« 
Mining  the  following  clause :  *'  warranted  not  to  abandon  if  detained  or  cap* 
tured,  if  the  property  is  released  within  six  months  after  notice  to  assurers : 
liO  ride  in  port  taken  but  sea  risk.''  The  vessel,  when  about  two  leagues  from 
laud  and  about  four  leagues  from  St  Sebastinea,  wbh  boarded  by  an  armed 
launch^  and  a  prize  master  and  eight  men  put  on  board  who  took  the  vessel 
into  Port  Passage,  where  she  was  compelled  to  perform  quarantine  for  eight 
days,  when  her  hatches  were  sealed  by  the  French  consul,  and  the  master 
and  supercargo  ordered  to  St  Sebastians;  and  some  time  after  a  French  pilot 
and  crew  were  put  on  board,  and  the  vessel  sent  to  Bayonne,  where  the 
cargo  was  sequestered  and  aflerward  landed  by  order  of  the  French  govern- 
ment, and  put  in  the  public  stores ;  held,  that  there  was  a  total  loss  by  cap- 
ture, and  not  by  seizure  in  port  Duvai  v.  Oommercicd  Insurance  Oo^  10  J. 
K.278. 

The  neglect  of  a  supercargo  to  put  in  a  claim  to  a  vessel  captured  for  an 
alleged  violation  of  navigation  laws,  does  not  affect  the  claim  of  tlie  assured 
for  a  total  loss.     Ocean  Ins.  Co.  v.  Francis^  2  Wea  64. 

The  rule  that  constitutes  the  loss  of  more  than  one-hnlf  the  value  of  the 
subject  insured,  a  total  loss,  is  a  positive  one,  originating  in  the  convenience 
of  having  a  determinate  and  precise  test  in  all  cases,  which  by  its  universal- 
ity and  uniformity,  may  render  inquiries  into  minute  objects,  rather  calcu- 
lated to  perplex  than  to  elucidate^  unnecessary.  Smith  v.  Bell^  2  0.  C.  E. 
153. 

A  vessel  must  be  damaged  to  the  amount  of  half  her  value,  or  more,  after 
deducting  the  one-third  now  for  old,  allowed  the  underwriter.  The  deduc- 
tion is  profieasedly  made,  on  the  principle  that  the  value  of  the  subject  in- 
sured has  been  enhanced  to  that  amount ;  and  the  doctrine  of  technical  total 
4068  is  expressly  founded  on  the  position  that  the  subject  insured  has  been 
detMiorated  more  than  one-half.    lb. 

In  such  case,  the  loss  is  considered  a  constructive  total  loss.    lb. 

After  a  vessel  is  repaired,  and  successfully  pursiing  her  voyage,  the  as- 
ffitred  cannot  abandon  as  for  a  technical  total  loss.  Depau  v.  Ocean  Ins.  Oo^ 
A  Cow.  ^.    See  Dkkey  v.  Amer.  Ins.  Co.,  3  Wen.  G58. 

In  this  case,  the  bottomry  was  executed  at  Rotterdam,  afler  the  voyage 
had  terminated^  on  account  of  the  sugars  sold  at  Halifax,  and  port  ohnrges 
at  Rotterdam.    lb. 

In  case  of  a  technical  total  loss  of  a  vessel  insured,  if  no  fVeight  pro  rata 
has  been  earned,  or  if  the  expense  of  sending  on  the  cargo  bj 
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another  vessel  will  exceed  a  moiety  of  the  freight  ag^ed  upon  by  the  char* 
ter  party,  it  is  a  technical  total  loss  of  the  freight  which  will  authorize  tlic 
assured  to  abandon ;  a  technical  total  loss  of  the  vessel  involves  a  loss  of  thr 
freight.     The  American  Ins.  Oo,  v.  Center^  4  Wen.  45. 

The  principle  adopted  by  our  own  courts,  however,  appears  to  be,  that 
there  must  be  a  total  destruction  of  the  wliole  article  before  a  recovery 
against  the  assurer  can  be  had.    Le  Roy  v.  Oovemew^  1  J.  G.  226. 

Where  there  was  a  memorandum  in  a  policy,  that  com  should  be  free  frono 
average,  unless  general ;  it  was  held,  that  the  assurer  is  protected  from  every 
daim  for  a  total  loss  where  there  has  not  been  an  actual  phy<)ical  destmction 
of  the  subject  insured.  lb.  Guerlain  v.  Columbian  Ins,  Oo,^  7  J.  R.  627. 
Magrath  v.  Church,  1  CaL  R.  196.  Nelson  v.  Columbian  Ins  Co.,  3  CaL  R. 
108. 

The  extent  of  the  injury  is  to  be  calculated  with  reference  to  the  value  of 
the  ship  before  the  disaster.  Hence  the  application  of  the  principle  of  de- 
ducting one-third  fh>m  the  estimated  expense  of  full  repairs,  for  the  purpose 
of  ascertaining  whether  she  is  injured  to  a  moiety  of  her  value.    lb. 

It  is  a  well  settled  rule  of  American  insurance  law,  that  if  a  vessel  is 
damaged  by  any  of  the  perils  insured  against,  so  that  the  necessary  repairs 
to  restore  her  to  her  former  state  and  render  her  seaworthy  will  exceed  three- 
fourths  of  her  value  before  the  disaster,  the  owner  is  not  bound  to  repair,  but 
many  abandon  as  for  a  total  loss.  Tiiis  is  usually  called  an  injury  to  more 
than  half  her  value,  because  one-third  of  the  expense  of  repair  is  deducted, 
new  for  old.  Dickey  v.  American  Ins.  Co,,  3  Wen.  658.  Affirming,  S.  C.  4 
Cow.  222. 

A  report  by  the  surveyor  of  a  port  into  which  a  vessel  has  put  in  distress 
that  the  repairs  of  a  vessel  would  cost  $20,000,  when  the  vessel  itself  was 
only  valued  at  $10,000,  and  proof  that  upon  such  report  and  the  request  of 
the  master,  the  vessel  was  sold  by  order  of  a  court  of  vice-admiralty,  is  suffi- 
cient evidence  of  a  technical  total  loss,  especially  where  the  underwriters  put 
their  refusal  to  pay  upon  the  otlier  grounds.  CaUett  v.  Pacific  Ins.  Co.,  1 
Wen.  661. 

And,  where  the  voyage  is  broken  up  before  the  arrival  of  the  vessel  at  the 
port  of  destination,  and  the  cargo  is  abandoned  by  the  assured,  and  the  master 
delivers  it  to  the  supercargo,  such  delivery  constitutes  the  supercargo  the 
agent  of  the  master,  and  the  subsequent  acts  of  the  supercargo  are  to  be 
considered  as  acts  of  the  master,  who,  after  the  abandonment,  is  the  agent 
of  the  underwriters.     lb. 

When  both  parties  belong  to  the  same  government,  the  act  of  the  govem- 
ment  is  as  much  the  act  of  one  party  as  of  the  other,  and  each  ought  to  be 
equally  estopped  from  taking  advantage  of  it,  to  the  prejudice  of  the  other. 
IT  Bride  v.  The  Marine  Ins.  Co.,  6  J.  R.  299. 

In  a  case  arising  out  of  the  same  embargo,  the  doctrine  of  the  foregoing 
case  was  confirmed  by  the  supreme  court,  and  also  by  the  court  of  errorai 
Ogden  v.  New  York  Fire  Ins.  Co.,  10  J.  R,  177  ;  12  lb.,  26  ;  Waldem  v.  Th^ 
Phoenix  Ins.  Co.,  6  J.  R.  309. 


NEW  YORK,  MAY,  1805.  my 

Siatts  y.  Ezecators  of  Tea  Eyck. 

The  provision  in  a  policy  of  insurance  that  the  risk  is  against  total  loss 
only,  means  an  absolute,  not  a  mere  technical  total  loss,  whether  the  policy 
be  a  wagering  policy  or  not     Buchanan  v.  The  Ocean  Ina.  Co.,  6  Cow.  318. 

The  general  principle  in  cases  on  such  exceptions  and  warranties,  is,  that 
the  insurer  is  liable  as  for  a  total  loss,  when  the  subject  matter  is  destroyed 
or  when  the  voyage  is  defeated  and  lost  Kdson  v.  Oohmbian  Ins.  Co.,  3 
CuL  R.  108. 

Where  there  was  a  valued  policy  on  specific  articles,  psrt  only  of  which 
being  condemned,  the  master,  to  prevent  an  appeal  with  which  he  was 
threatened  by  the  captors,  agreed  to  give  them  $5000 ;  to  pay  which  it  bo- 
came  necessary  to  sell,  of  the  merchandize  insured,  not  only  more  than  a 
moiety  in  quantity,  but  also  in  value.  It  was  objected,  that  if  tlie  other 
cargo  on  board,  which  was  not  insured,  be  taken  into  calculation,  the  part 
8old  will  fall  short  of  a  moiety,  and  the  loss  be  turned  into  a  partial  one ; 
but  it  was  held,  tliis  being  an  insurance  on  particular  articles,  the  residue  of 
the  cargo  was  not  to  be  brought  in  the  computation.  Vandenheuvel  v.  UnUed 
^u,  Co.,  1  J.  R.  406. 

If  A.,  having  one  barrel  of  sugar,  and  a  hundred  hogsheads  of  the  same 
article  in  one  vessel,  insure  only  the  former,  which  is  taken  away  by  a  pirate, 
or  otherwise  lost,  he  may  recover  the  whole  insurance,  though  the  property 
remaining  may  be  fifty  times  its  value.    lb.    3  N.  T.  Dig.,  p.  157,  d  seq. 


Staats  against  The  Executors  of  Ten  Eyck. 

Under  a  covenant  of  ownership,  seisin,  power  to  sell,  and  for  peaceable  en- 
joyment, if  the  vendee  be  evicted,  he  can  recover  only  the  value  of  the 
land  at  the  time  of  the  purchase,  with  interest  for  so  long  a  time  as  bo 
pays  mesne  profits,  and  the  costs  of  the  ejectment  that  may  be  brought 
against  him,  but  not  those  of  the  action  for  mesne  profits. 

On  the  7th  of  January,  1798,  the  testator,  Barent  Ten 
Eyck,  by  indenture  of  release,  in  consideration  of  £700, 
granted,  bargained,  and  sold  to  the  plaintiff,  and  one  Dud- 
ley Walsh,  in  fee,  two  lots  of  ground  in  the  city  of  Albany, 
covenanting, ''  That  he,  the  grantor,  was  the  true  and  lawful 
owner;  that  he  was  lawfully  and  rightfully  seised,  in  h'n 
own  right,  of  a  good  and  indefeasible  estate  of  inheritance 
In  the  premises ;  that  he  had  full  power  to  sell  in  fee-simple, 
and  that  the  grantees  should  forever  peaceably  hold  and 
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snjoy  the  premises  without  the  interruption  or  eviction  of 
any  person  whatever,  lawfully  claiming  the  same."  In  the 
month  of  May  following,  Walsh,  for  a  valuable  considera- 
tion, conveyed  his  moietey  of  these  lots  to  Staats,  who,  on 
the  80th  of  October,  1802,  after  due  possession,  by  l»;aso 
and  release,  granted  one  of  them  to  Margaret  Chim  in  fee, 
and  covenanted  to  warmnt  and  defend  her  in  the  peaceable 
possession  thereof.  In  August,  1803,  an  ejectment  was 
brought  against  Margaret  Chim,  in  which  a  judgment  was 
obtained  for  a  moiety  of  the  lot  sold  to  her,  execution  suimI 
out,  and  this  followed  by  a  recovery  in  an  action  for  the 
mesne  profits.  The  value  of  the  lot,  from  the  moiety  of 
which  Margaret  Chim  was  thus  evicted,  was,  at  the  time  of 
the  sale  by  Ten  Eyck,  £800,  and  that  was  the  considera- 
tion paid  for  it  Margaret  Chim,  being  thus  evicted,  brought 
her  action  against  the  plaintiflF,  and  recovered  for  the 
moiety  she  had  lost. 

Upon  these  facts,  which  were  submitted  without  argu- 
ment, the  following  questions  were  raised  for  the  determi- 
nation of  the  court.     1st.  Whether  the  plaintiff  was  entitled, 

under  the  covenants  in  Ten  Eyck's  release,  to  re- 
[*112]     cover  any  more  than  a  moiety  of  the  *considera- 

tion  money  paid  for  the  lot  from  which  Margaret 
Chim  was  evicted?  2d.  Whether  the  interest  of  that  con- 
sideration, and  the  increased  value  of  the  premises  from 
the  date  of  the  deed  to  Margaret  Chim,  ought  to  be  added  ? 
8d.  Whether  the  plaintiff  was  entitled  to  any  retribution 
for  the  costs  and  damages  he  had  sustained  by  the  eviction 
and  recoveries  before  mentioned  ? 

BIent,  Ch.  J.  This  case  resolves  it«?elf  into  these  two 
points  for  inquiry :  1st.  Whether,  upon  the  covenants,  the 
plaintiff  be  entitled  to  recover  the  value  of  the  moiety  of 
one  lot  at  the  time  of  eviction,  or  only  at  the  time  of  the 
purchase,  and  to  be  ascertained  by  the  consideration  given  ? 
2.  If  the  latter  be  the  rule  of  damages,    then,  whether 
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the  plaintiff  be  also  entitled  to  recover  interest  upon  the 
purchase-money^  and  the  costs  of  the  eviction? 

1.  There  are  two  covenants  contained  in  the  deed ;  the 
one,  that  the  testator  was  seised  in  fee,  and  bad  good  rigb; 
to  convey;  the  other,  that  the  grantee  should  hold  the 
land  free  from  any  lawful  disturbance  or  eviction.  The 
present  case  does  not  state  distinctly  whether  the  eviction 
wns  founded  upon  an  absolute  title  to  a  moiety  of  one  lot, 
or  upon  some  temporary  encumbrance.  But  I  conclude 
from  the  manner  of  stating  the  questions,  and  so  I  shall 
assume  the  fact  to  be,  that  the  testator  was  not  seised  of 
the  moiety  so  recovered  when  he  made  the  conveyance, 
and  had  no  right  to  convey  it.  The  last  covenant  cannot, 
then,  in  this  case,  have  any  greater  operation  than  the  first, 
and  I  sh%ll  consider  the  question  as  if  it  depended  upon 
the  first  covenant  merely. 

At  common  law,  upon  a  writ  of  warrantia  ckartce,  the 
demandant  recovered  in  compensation  only  the  value  for 
the  land  at  the  time  of  the  warranty  made,  and  although 
the  land  had  become  of  increased  value  afterwards,  by  the 
discovery  of  a  mine,  or  by  buildings,  or  otherwise,  yet  the 
warrantor  was  not  to  render  in  value  according  to  the  then 
state  of  things,  but  as  the  land  was  when  the  warranty  was 
made.  Bro.  Abr.  tit.  Voucher,  pi.  69.  Ibid.  tit.  Eecouver 
in  Value,  pi.  59.  •  22  Vin.  144—146.  Tb.  pi.  1, 2,  9.  Up. 
pi.  1,  2,  8.  1  Beeves*  Eng.  Law,  448.  This  recompense 
in  value,  on  excambium^  as  it  was  anciently  termed,  con- 
sisted of  lands  of  the  warrantor,  or  which  his  heir  in- 
herited from  him,  of  equal  value  with  the  land  from  which 
the  feoffee  was  evicted.  Glanville,  1.  3,  c.  4.  Bracton, 
884.  a.  b.  That  this  was  the  ancient  and  uniform  rule  of 
the  English  law,  is  a  point,  as  I  apprehend,  not  to 
be  questioned  ;  *yet,  in  the  early  ages  of  the  feudal  [*118] 
law  on  the  continent,  as  it  appears,  Feitdorum^  lib. 
2,  tit  25,  the  lord  was  bound  to  recompense  his  vassal 
on  eviction,  with  other  lands  equal  to  the  value  of  the 
feud  at  the  time   of  eviction ;    *^feudum  resHtuai  ej^isdem 
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tzstimationis  quod  erat  tempore  ret  judicalcBP  But  there  is  no 
evidence  that  this  rule  ever  prevailed  in  England  ;  nor  do 
I  find,  in  any  case,  that  the  law  has  been  altered  since  the 
introduction  of  personal  covenants,  to  the  disuse  of  the  an- 
cient warranty.  These  covenants  have  been  deemed  pre- 
ferable, because  they  secure  a  more  easy,  certain,  and 
effectual  recovery.  But  the  change  in  the  remedy  did  not 
affect  the  established  measure  of  compensation,  nor  are 
we  at  liberty  now  to  substitute  a  new  rule  of  damages 
from  mere  speculative  reasoning,  and  that,  too,  of  doubtful 
solidity.  In  warranties  upon  the  sale  of  chattels  the  law 
is  the  same  as  upon  the  sale  of  lands,  and  the  buyer  reco- 
vers back  only  the  original  price.  1  H.  Black.  17.  This 
is  also  the  rule  in  Scotland,  as  to  chattels.  1  Ersk.  206. 
Our  law  preserves,  in  all  its  branches,  symmetry  and  har- 
mony upon  this  subject.  In  the  modern  case  of  Flurtau  v. 
Thomhill,  2  Black.  Eep.  1078.  the  court  of  K.  B.,  laid 
down  this  doctrine,  that  upon  a  contract  for  a  purchase  of 
land,  if  the  title  prove  bad,  and  the  vendor  is  without 
fraud  incapable  of  making  a  good  one,  the  purchaser  is  not 
entitled  to  damages  for  the  fancied  goodness  of  his  bargain. 
The  return  of  the  deposite  money,  with  interest  and  costs, 
was  all  that  was  to  be  expected. 

Upon  the  sale  of  lands  the  purchaser  usually  examines 
the  titles  for  himself,  and  in  case  of  good  faith  between  the 
parties,  (and  of  such  cases  only  I  now  speak,)  the  seller 
discloses  his  proofs  and  knowledge  of  the  title.  The  want 
of  title  is,  therefore,  usually  a  case  of  mutual  error,  and 
ft  would  be  ruinous  and  oppressive,  to  make  the  seller  res- 
pond for  any  accidental  or  extraordinary  rise  in  the  value 
of  the  land.  S^iJl  more  burdensome  would  the  rule  ceem 
to  be  if  that  rise  was  owing  to  the  taste,  fortune,  or  luxury 
of  the  purchaser.  No  man  could  venture  to  sell  an  acre 
of  ground  to  a  wealthy  purchaser,  without  the  hazard  of 
absolute  ruin.  The  hardship  of  this  doctrine  has  been 
iibly  exposed  by  Lord  Kaines  in  his  examination  of  a  de- 
cision in  the  Scotch  law,  that  the  vender  was  bound  to 
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pay  according  to    the  increased  value  of  the    land.     1 
Kaimes*  Eq.  284— S03.     1  Ersk.  206. 

If  the  question  was  now  res  Integra,  and  we  are  in  search 
of  a  fit  rule  for  the  occasion,  I  know  of  none  less  excep- 
tionable than  the  one  already  established.  By  the 
civil  law  the  seller  was  *bound  to  restore  the  value  [*114] 
of  the  subject  at  the  time  of  eviction,  but  if  the 
thing  had  been  from  any  cause  sunk  below  its  original 
price,  the  seller  was  entitled  to  avail  himself  of  this  and 
pay  no  more  than  the  thing  was  then  worth  ;  for  the  Ro- 
man law,  with  its  usual  and  admirable  equity,  made  tLo 
rule  equal  and  impartial  in  its  operation.  It  did  not 
force  the  seller  to  bear  the  risk  of  the  rise  of  the  com- 
modity without  also  taking  his  chance  of  its  fall.  Dig. 
lib.  21,  tit.  2,  1.  78.  Ibid.  1.  66,  s.  3.  Ibid.  1.  64,  s.  1.  So 
far  the  rule  in  that  law  appeared  at  least  clear  and  consis- 
tent but,  with  respect  to  beneficial  improvements  made 
by  the  purchaser,  the  decisions  in  the  Code  and  Pandects 
are  jaring  and  inconsistent  with  each  other,  and  betray 
evident  perplexity  on  this  difficult  question.  Dig.  lib.  19, 
tit.  1,  45,  s.  1.  Cod.  lib.  8,  tit.  45.  1.  q.,  and  Perezius 
thereon.  The  more  just  opinion  seems  to  be,  that  the 
claimant  himself,  and  not  the  seller,  ought  to  pay  for  them, 
for  nemo  debet  locitpleiari  aliena  jactxira,  and  this  rule  has, 
according  to  Lord  Hardwicke,  been  several  times  adopted 
and  applied  by  the  English  court  of  chancery.  East  In. 
Com.  V.  Vincent,  2  Atk.  88.  While  on  this  question,  I 
hope  it  may  not  be  deemed  altogether  impertinent  to  ob- 
p.erve,  that  in  the  late  digest  of  the  Hindu  law,  compiled 
under  the  auspices  of  Sir  William  Jones,  the  question 
before  us  is  stated  and  solved  with  a  precision  at  least  equal 
to  that  in  the  Roman  code,  and  it  #s  in  exact  conformity 
with  the  English  law.  On  a  sale  declared  void  by  the 
judge  for  want  of  ownership  the  seller  is  to  pay  the  price 
to  the  buyer,  and  what  price?  asks  the  Ilindu  ccmmenta- 
lor.  Is  it  the  price  actually  received,  or  the  present  value 
of  the  thing  ?     The  answer  is,  the  price  for  which  it  was 
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sold ;  the  price  agreed  on  at  the  time  of  the  sale,  and  re* 
ceived  by  the  seller,  and  this  price  shall  be  recoveredi 
although  the  value  may  have  been  diminished.  1  Col^ 
brook's  Digest,  478,  479.  Before  I  conclude  this  bead,  1 
oaght  to  observe,  that  in  the  present  case  it  does  not  ap* 
pear  that  any  beneficial  improvements  have  been  made 
upon  the  premises  since  the  purchase  by  the  plaintiff,  and 
although  some  of  my  observations  have  been  more  general 
than  the  precise  facts  in  the  case  required,  yet  the  opinion 
of  the  court  is  not  intended  to  be  given,  or  to  reach  ber 
yond  the  case  before  us. 

2.  The  next  point  arising  in  this  case  is,  whether  the 
plaintifi:'  is  entitled  to  recover  interest  upon  the  purchase- 
money,  and  the  costs  of  eviction  ?    It  is  evident,  that  ori* 

ginally  the  vendee  recovered  only  what  was 
[*115]     deemed  equivalent  to  the  purchase-money  •with* 

out  interest ;  for  he  recovered  other  lands  equal 
only  in  value  to  the  lands  sold  at  the  time  of  the  sale.  The 
rule  would  have  been  the  same  at  this  day,  had  not  the 
action  for  mesne  profits  been  introduced,  which  takes  away 
from  the  purchaser  the  intermediate  profits  of  the  land* 
As  long  as  he  was  permitted  to  reap  the  rents  and  profitSi 
they  formed  a  just  compensation  for  the  use  of  this  money. 
Whether  the  action  for  mesne  profits  has  not  been  carried 
too  far  in  our  law,  by  extending  it  to  all  cases,  instead  of 
confining  it  Um  mala  fide  possession,  it  is  now  too  late  to 
inquire.  I  should  have  strong  doubts  at  least,  upon  the 
present  rule,  if  the  question  was  new,  but  considering  it  as 
the  established  rule,  that  the  action  for  m^ne  profits  lies 
generally,  I  am  of  opinion  that  the  seller  is  as  generally 
bound  to  answer  for  the  interest  of  the  purchase-money, 
and  that  the  interest  ought  to  be  commensurate,  in  point 
of  time,  with  the  legal  claim  to  the  mesne  profits.  This 
right  to  interest  rests  on  very  plain  principles.  The  vendor 
has  the  use  of  the  purchase-money,  and  the  vendee  loses 
the  equivalent  by  the  loss  of  the  mesne  profit!.  The  inte* 
rest  ought  to  commence  from  the  time  of  the  loss  of  the 
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mesne  profits.  That  time  is  not  specifically  stated  in  the 
present  case,  and  the  presumption  is,  that  they  were  re- 
covered from  the  date  of  the  plaintiflTs  purchase,  and  from 
that  time,  I  think,  the  interesit  ought  to  be  calculated  on 
the  consideration  sum. 

As  to  the  costs  of  suit  attending  the  eviction  stated  in 
the  case,  it  is  yeTj  clear  that  the  defendants  are  responsible 
under  the  covenant,  for  the  testator  was  bound  to  defend 
and  protect  the  plaintiff  and  his  assigns  in  the  title  he 
had  conveyed.  At  common  law,  he  might  have  been 
vouched  to  come  in,  and  been  substituted  as  a  real  defendant 
in  the  suit  But  the  defendants  are  not  answerable  for  the 
costs  of  the  suit  for  mesne  profits,  as  there  the  testator  was 
not  bound  to  defend. 

My  opinion  accordingly  is,  that  the  plaintiff  in  the  pre- 
sent case  is  entitled  to  recover  the  consideration  paid  for 
the  moiety  of  the  lot  evicted,  together  with  interest  thereon 
from  the  date  of  the  purchase,  and  the  costs  of  suit  in  eject- 
ment for  the  recovery  of  the  same. 

Livingston,  J.  To  find  a  proper  rule  of  damage  in  a 
case  like  this  is  a  work  of  some  difficulty ;  no  one  will  be 
entirely  free  from  objection,  or  not  at  times  work  injustice. 
To  refund  the  consideration,  even  with  interest,  may  be  a 
very  inadequate  compensation,  when  the  property  's  greatly 
enhanced  in  value,  and  when  the  same  money 
*might  have  been  laid  out  to  equal  advantage  [*116] 
elsewhere.  Yet  to  make  this  increased  value  the 
criterion  where  there  has  been  no  fraud,  may  also  be  at- 
tended with  injustice,  if  not  ruin.  A  piece  of  land  is 
bought  solely  for  the  purposes  of  agriculture ;  by  some  un- 
forseen  turn  of  fortune,  it  becomes  the  site  of  a  populous 
city,  after  which  an  eviction  takes  place.  Every  one  must 
perceive  the  injustice  of  calling  on  a  bona  fide  vendor  to  re- 
fund its  present  value,  and  that  few  fortunes  could  bear 
the  demand.  Who,  for  the  sake  of  one  hundred  pounds, 
would  assume  the  hazard  of  repaying  as  many  thousands, 
to  which  value  the  property  might  rise,  by  causes  not  for- 
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dwelling-houses  or  other  buildings,  and  improvements  have 
been  erected,  we  are  not  now  determining.  Why  should 
a  purchaser  of  land  recover  more  than  he  has  paid,  any 
more  than  the  vendee  of  a  house  or  a  ship?  If  these 
articles  rise  in  value,  the  vendors  would  hardly,  if  there  be 
no  fraud,  be  liable  to  damages  beyond  the  prices  they  had 
received  with  interest  and  costs,  unless  the  plaintiffs  could 
show  some  further  actual  injury  which  they  had  sustained 
in  consequence  of  the  bargain.  The  English  books  afford 
but  little  light  on  this  point,  although  it  is  understood  to  be 
the  rule  in  Great  Britain  to  give  only  the  consideration  of 
the  deed.  The  only  thing  to  be  found  anyways  relating  to 
the  subject,  is  in  the  Year  Books  in  Hilary  term,  6  Edw. 
IL,  part  1,  187.  It  is  there  said,  that  in  a  writ  of  dower 
after  the  land  had  been  improved  by  the  feoffee,  they  shall 
be  extended  or  set  off  to  the  widow,  according  to  the  value 
at  the  time  of  alienation,  and  the  reason  assigned  by  Har- 
grave  in  his  notes  on  Coke  on  Littleton,  which  is  not,  how* 
ever,  found  in  the  Year  Books,  is,  "  that  the  heir  not  being 
bound  to  warrant,  except  according  to  the  value  of  the  land 
at  the  time  of  the  feoffment,  it  is  unreasonable  the  widow 
should  recover  more  of  the  feoffee  than  he  could,  in  case  of 
eviction,  of  the  feoffor."  In  Connecticut,  on  the  contrary, 
damages  are  ascertained  by  the  value  at  the  time  of  eviction, 
because  of  land's  increasing  worth,  which  is  the  very  reason, 
perhaps,  it  should  be  otherwise.  And  although  the  Eng- 
lish practice  be  adverted  to  by  the  court  in  giving  its 
opinion,  it  is  supposed  to  be  founded  on  the  permanent 
value  of  their  lands ;  but  when  we  recollect  that  this  has 
been  the  rule  in  Great  Britain,  at  least  from  the  commence- 
ment of  the  fourteenth  century,  since  which  time  lands  have 
greatly  advanced  in  price,  we  must  attribute  its  origin  to 
some  other  cause;  probably  to  its  intrinsic  justice  and 
meriU  Even  in  Connecticut,  the  rule  applies  only  to 
actions  on  covenant  of  warranty,  and  probably  not  to  those 
on  covenant  of  seisin,  because,  in  the  latter  case,  it  is  sup- 
posed the  party  may  immediately  acquaint  himself  with  the 
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Strength  of  his  title,  and  bring  his  action  as  soon  as  he  dig 
covers  it  is  defective.     This  reason  is  not  very  satisfactory, 
for  with  all  his  diligence  a  long  time  may  elapse  before  his 
title  is  called  in  question,  or  doubts  or  suspicions  raised 

about  its  validity. 
[*118]      *Wi  thout  saying,  then,  what  ought  to  be  the  rule, 

where  the  estate  has  been  improved  after  purchase, 
my  opinion  is,  that  where  there  has  been  no  fraud,  and 
none  is  alleged  here,  the  party  evicted  can  recover  only 
the  sum  paid,  with  interest  from  the  time  of  payment, 
where,  as  is  also  the  case  here,  the  purchaser  derived  no 
benefit  from  the  property,  owing  to  a  defective  title.  The 
plaintiff  must  also  be  reimbursed  the  costs  sustained  by  the 
action  of  ejectment.  It  was  his  duty  to  defend'  the  pro- 
perty, and  the  costs  to  which  he  has  been  exposed  being 
an  actual,  not  an  imaginary  loss,  arising  from  the  defend- 
ant's want  of  title,  he  ought  to  be  inade  whole.  In  costs 
are  included  reasonable  fees  of  counsel,  as  well  as  those 
which  are  taxable.  If  a  grantee  be  desirous  of  receiving 
the  value  of  land  at  the  time  of  eviction,(a)  he  may,  by 

(a)  The  damages  under  the  covenants  of  seisin  and  for  quiet  e^fojment 
are  settled  to  be  h'mited  by  the  consideration  money  paid,  the  interest  upon 
it,  costs  of  eviction,  and  those  of  the  suit  brought ;  for  improvements  made, 
and  the  increased  value  of  the  property,  a  recovery  cannot  be  bad.  Pitch/sr 
V.  Livingston^  4  Johns.  Rep.  I;  Marston  v.  Bobbe^  2  Mass.  Rep.  433. 
Where  the  plaintiff  has  not  been  evicted,  but  has  continued  in  posseenon 
and  received  mesne  profits  to  the  day  of  action  bniught,  interest  for  only  six 
years  will  be  allowed.  CauOcin  and  others  v.  Harris^  9  Johns.  Rep.  326. 
Under  the  covenant  of  "  fbee  from  encumbrances,"  an  antecedent  mortgage  is 
a  breach,  and  the  plaintiff  will  be  entitled  to  recover  his  consideration  mon^, 
interest,  costs  of  defending  himself  in  tho  suit  by  the  mortgagee,  and  thoM 
of  the  action  on  the  covenant  Waldo  v.  Long,  t  Johna  Rep.  178.  If  ilMra 
has  not  been  any  eviction,  the  damagpes  will  be  only  nominal ;  but  if  the 
mortgage  has  been  extinguished  by  the  plaintiff  the  sum  disbursed  for  that 
purpose,  interest,  and  costs,  will  be  the  measure.  PresooU  v.  Trueman^  4 
Mass.  Rep.  627.  It  seems  to  be  admitted  in  the  case  last  cited,  that  sboald 
a  plaintiff,  under  the  circumstances  detailed  in  it,  be  allowed  to  recover  hia 
consideration  money,  he  would  be  entitled  to  hold  the  land  also ;  but  may  it 
not  bo  supposed  timt  in  such  a  case,  equity  would  deem  him  a  trustee  fbi 
lus  grantor,  and  oblige  him  to  reconvey? 


NEW  YORK,  MAT,  1805.  Hg 


Staats  y.  Executors  of  Ton  Eyck. 


apt  covenants  in  th«  deed,  if  a  grantor  will  consent,  secure 
such  benefit  to  himself. [1] 
The  other  judges  concurred. 

Judgment  for  the  plaintiff. 

[1]  A  purdMser,  undor  a  general  covenant  for  quiet  enjoyment,  is  enti- 
tled to  recover  back  the  consideration  monej  paid,  witli  interest  for  six 
yean ;  the  price  agreed  upon  between  the  parties  being  taken  as  the  true 
value  of  the  land.  Moah  v.  Johnaorit  1  HilL  99 ;  Kenney  v.  WcUtSf  14  Wen. 
41. 

The  buyer,  on  the  covenant  of  seisin,  recovers  back  the  consideration- 
money  and  interest,  and  no  more.  The  interest  is  to  oflbet  the  claim  for 
meeue  profits^  to  which  the  grantee  is  liable,  and  is  commensurate  in  point 
of  time  with  the  legal  claim  to  mesne  profits.  The  grantor  has  no  concern 
with  the  subsequent  rise  or  fall  of  the  land  by  accidental  circumstances,  or 
with  the  beneficial  improvements  made  by  the  purchaser,  who  cnnnot  reco- 
Ter  any  damages  either  for  the  improvements  or  the  increased  value.  This, 
■ays  Kent,  appears  to  be  the  general  rule  in  Uiis  country.  See  4  Kent*8 
Com.  475;  Smith  v.  Story,  14  Pick.  Rep.  128;  Sterling  v.  Pett,  14  Ck>nn. 
Bep.  245;  Stoats  v.  Ten  Eyck,  3  Caines*  Rep.  Ill ;  Piicher  v.  Livingston,  4 
Johns.  Rep.  1;  Bennett.  Jenkins,  13  Johns.  Rep.  50;  Marston  v.  Hobbs,  2 
Mass.  Rep  433 ;  Oaswdl  v.  Wenddl,  4  Mass.  Rep.  108 :  Bender  v.  Fromberger, 
k  DaL  Rep.  441 ;  WOson  v.  Forbes,  2  Dev.  N.  C.  Rep.  30 ;  Seamore  v.  Harlan^ 
8  Dana*s  Ken.  Rep.  415 ;  Tapky  v.  Labeaume,  1  Missouri  Rep.  552  ;  Martin 
Y.  Long^  3  lb.  391;  Buckmasterv.  Orundy,  1  Scammon's  Rep.  312,  313; 
Earle  v.  Middleton,  1  Cheves*  Law  and  Equity  S.  C.  Rep.  127.  The  measure 
of  damages,  on  the  covenant  of  warranty,  in  Massachusetts,  Maine,  Vermont, 
and  Ck>nnecticut,  is  the  value  of  the  land  at  the  time  of  eviction,  without  re- 
gard to  the  consideration  in  tlie  deed.  See  4  Kent,  475,  and  cases  cited. 
"  This  rule,**  says  Kent,  "  was  adopted  in  the  first  settlement  of  the  countr}-, 
when  the  value  of  the  land  consisted  chiefly  in  the  improvements  made  by  the 
ooeupants ;  and,  if  the  warranty  would  not  have  secured  to  them  the  value 
of  those  improvements,  it  would  not  have  been  of  much  benefit  to  them.  In 
other  Atates,  the  measure  of  damages,  on  a  total  failure  of  title,  even  on  the 
covenant  of  warranty,  is  the  value  of  the  land  at  the  execution  of  the  deed, 
and  the  evidence  of  that  value,  is  the  consideration-money  and  costs.  If  the 
subsisting  encumbrances  absorb  the  value  of  the  land,  and  quiet  enjoyment 
be  disturbed  by  eviction  by  paramount  title,  the  measure  of  damages  is  the 
Bame  as  under  the  covenants  of  seisin  and  warranty.  The  uniform  rule  is 
to  allow  the  consideration-money,  with  interest  and  costs,  and  no  more.  If 
the  encumbrance  haa  not  been  extinguished  by  the  purchaser,  and  there  has 
been  no  eviction  under  it,  he  will  recover  only  nominal  damages,  inasmuch 
as  it  is  uncertain  whether  he  would  ever  bo  disturbed.  If,  however,  the 
grantor  had  notice  to  remove  the  encumbrance^  and  refused,  equity  would, 
nndoabtedly,  compel  him  to  raise  it  and  decree  a  general  performance  of  a 
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oovenant  of  indemnitj,  though  it  aounds  onlj  in  damages.  The  ultimata  «x« 
tent  of  the  vendor's  responsibility,  under  all  or  any  of  the  usual  ooyenaoti 
in  his  deed,  is  the  purchase-money,  with  interest ;  and  this,  I  presume  to  b# 
tlie  prevalent  rule  throughout  the  United  States.  If  the  eviction  be  only  oC 
a  part  of  the  land  purchased,  the  damages  to  be  recovered  under  the  covenant 
of  seizin,  are  a  rateable  part  of  the  original  price;  and  they  are  to  bear 
the  same  ratio  to  the  whole  consideration  that  the  value  of  the  land  to  whidi 
the  title  has  failed  bears  to  the  value  of  the  whole  tract  The  contract  is  not 
rescinded  so  as  to  entitle  the  vendee  to  recover  back  the  whole  consideiatUm* 
money,  but  only  to  the  amount  of  the  relative  value  of  the  part  lost.^  4 
Kent's  Com.  475,  476,  477. 

A  vendor  sells  land  to  which  he  has  no  title,  either  in  law  or  equity ;  if  he 
acquires  a  title  afterward,  he  should  convey  to  the  vendee.  If  such  vendor, 
after  he  acquires  title,  conveys  the  land  to  another,  he  is  answerable  to  the 
first  vendee  for  the  value  of  the  land  at  the  date  of  the  conveyance.  Chra* 
hams  V.  EaekwUh,  1  A.  K.  Marsh.  423.  If  a  vendor  is  able  to  make  title  to 
a  part  only  of  the  land  sold,  the  election  devolves  on  the  vendee  to  take  tlie 
title  for  so  much  as  can  be  made,  and  go  for  damages  as  to  the  remainder,  or 
go  for  damages  as  to  the  whole.  Ibrman  v.  Rog&s^  I  A.  K.  Marah.  427. 
Dart's  Vendors  k  Purchasers,  p.  376,  n.  (1). 


Jackson,  ex  dem.  C.  and  J.  Vought,  against  Wood. 

Braine*s  patent  Is  bounded  by  the  line  of  the  manor  of  Rensselaer. 

The  only  question  in  this  cause  was  respecting  the  loca* 
tion  of  Braine's  patent,  granted  in  the  year  1752.  If  it 
oxtended  to  the  line  of  the  manor  of  Rensselaer,  the  plain* 
tiff  would  be  entitled  to  recover;  if  there  should  be  a  gore 
between  Braine^s  patent  and  the  manor  line,  then  the  pre- 
mises would  be  covered  by  that  under  which  the  defend* 
ant  claimed. 

Thompson,  J.,  delivered  the  opinion  of  the  court  We 
think  Braine's  patent  is  bounded  on  the  manor  line.  This 
grant  is  not  designated  with  reference  to  any  adjoining  pa- 
tent. The  only  expressions  which  give  it  locality,  are  those 
which  describe  it  as  part  of  Butler's  Indian  purchase  in 
1783,  that  it  had  been  formerly  surveyed  by  Edward  Cot 
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lins  for  Bichard  Biggs,  and  that  it  began  at  the  southwest 
corner  of  a  tract  of  land  near  the  township  of  Scbeneo 
tady,  formerly  surveyed  for  James  Delancey  and  others. 
It  appears  that  Collins's  survey  is  lost,  and  all  that  we 
know  of  the  locality  of  Riggs's  tract  is,  that  it  contained 
2,000  acres  lying  in  Albany  county,  near  or  upon  the  Nor- 
man's kill  and  within  Butler's  purchase.  It  also  appears 
that  the  survey  for  Delancey  and  others,  referred  to  in 
Braine's  patent,  is  lost,  and  we  are  therefore  obliged  to  re- 
sort back  to  the  co temporary  acts  of  the  parties,  to  deter- 
mine at  this  day  the  true  location  of  Braine's  pa- 
tent For  *when  a  grant  does  not  contain  with-  [*119] 
in  itself  the  requisite  evidence  of  its  location,  the 
next  best  evidence  of  the  intention  of  the  parties  is  those 
concurrent  acts  in  pais,  by  which  the  bonds  were  reduced 
to  certainty,  and  possession  given.  We  have  the  testi- 
mony of  two  witnesses,  who  were  present  and  took  a  part 
in  the  survey  of  the  patent,  which  was  made  by  the  sur- 
veyor-general, the  year  before  the  patent  bears  date,  under 
a  warrant  issued  at  the  instance  of  Braine.  These  witnesses 
refer  back  to  a  survey  corresponding,  in  point  of  time, 
with  the  one  ordered,  and  they  state  that  Braine  and  the 
surveyor-general  were  present.  From  the  testimony  of 
one  of  these  witnesses,  who  was  a  chain-bearer,  it  appears 
that  the  patent  was  located  on  the  manor  line,  as  to  the 
southern  boundary.  The  beginning  in  the  grant  is  de- 
scribed to  be  at  the  southern  corner  of  the  tract  surveyed 
to  James  Delancey  and  others,  which  tract,  from  the  evi- 
dence in  the  case,  appears  to  have  been  on  the  manor  line. 
The  petition  of  Mr.  Duane,  in  the  year  1764,  (from  which 
it  was  allowed  on  the  argument  that  the  defendant  derives 
his  title,  admits  the  manor  line  as  to  the  western  boundary 
of  Braine's  patent.  This  shows  his  understanding  at  that 
time  respecting  the  location.  The  grant  to  him  the  fol- 
lowing year,  erecting  his  township,  recognises  also  the 
same  location,  and  may  be  deemed  in  some  measure  ex- 
pressive of  the  sense  of  government  on  the  subject    It  is 


119  CASES  IN  THE  SUPREME  COURT. 


Jackson  v.  Wood. 


of  considerable  importance  in  locating  Braine's  patent,  lo 
ascertain  the  southwest  corner  of  the  Schenectady  patent^ 
and  true  southern  boundary  of  that  of  Corysbush.  The 
Schenectady  patent  purports  to  extend  462  chains  south  of 
the  Mohawk  river ;  Corysbush  runs  on  the  line  of  this 
patent  to  the  southwest  corner  thereof,  and  then  extends 
on  the  same  course  198  chains  further,  at  which  place 
begins  Braine's  patent.  The  place  recognised  and  possessed 
as  the  southwest  corner  of  the  Schenectady  patent,  is  more 
than  462  chains  south  of  the  Mohawk  river.  It  appears, 
however,  by  the  testimony  of  Cockbum,  that  at  the  ter- 
mination of  the  462  chains,  there  is  no  marked  tree  or  mo- 
nument,  but  that  the  tree  marked  and  recognised  as  the 
southwest  corner,  is  further  south.  He  also  says,  that  at 
the  termination  of  the  160  chains,  which  is  the  length  g^ven 
of  the  Corysbush  line,  there  appear  to  be  no  marked  trees, 
but  that  about  a  quarter  of  a  mile  further  south,  there  is 
a  line  of  marked  trees  across  the  south  end  of  Corysbush 

patent.  If  the  southwest  corner  of  the  Schenec- 
[*120]     tady  patent    be  correctly  located    at  the  *plaoe 

now  recognised  as  such,  and  not  controlled  by  the 
length  of  chains  given  in  tlie  grant,  and  the  line  of  marked 
trees  across  the  south  end  of  Corysbush  patent,  as  mentioned 
by  the  witnesses,  be  the  true  line,  (both  of  which,  froni 
the  testimony  in  the  case,  we  are  inclined  to  think  ought 
to  bo  considered  as  settled  according  to  the  present  loca- 
tion,)  then  giving  to  Braine's  patent  its  length  of  chains, 
it  will  extend  down  to  the  manor  line,  and  no  gore  be  left. 
But  if  the  testimony  of  Peak,  the  chain-bearer,  is  to  be 
^^edited,  it  will,  we  think,  remove  every  doubt  with  refr 
pect  to  the  location  of  Braine's  patent.  The  survey  re- 
ferred to  by  him  must  have  been  made  before  the  issuing 
of  the  patent,  and  the  one  on  which  the  grant  was  founded. 
The  time  spoken  of  is  about  the  date  of  the  patent^  and 
the  internal  evidence  arising  from  the  recitals  in  the  grant, 
speaks  a  language  not  to  be  contradicted.  The  petition  of 
Braine,  the  warranty  of  survey,  and  the  return  to  thatsur 
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vey,  are  all  recited.  These  were  acta  of  government,  and 
must  be  considered  as  satisfactory  evidence  that  the  grant 
was  made  upon  actual  survey.  Peak  says,  the  survey  he 
attended  began  at  a  beach  tree  on  the  manor  line.  If  this 
be  the  survey  upon  which  the  patent  issued,  which  we 
think  must  have  been  the  case,  the  conclusion  is  irresisti- 
ble that  Braine's  patent  is  bounded  on  the  manor  line. 
From  this  brief  review  of  the  material  parts  of  the  case, 
we  are  satisfied  that  Braine's  patent  was  located  in  the  year 
1751,  tinder  the  authority  of  government,  and  with  the 
consent  of  the  grantee,  upon  the  very  lines  now  set  up  by 
the  plaintiff;  and  that  this  location  received  the  subsequent 
ac<][uiescenc6  of  government,  and  was  generally  known  and 
agreed  to  until  about  the  year  1766.  Under  these  circum- 
stances we  are  of  opinion,  that  the  location  was  binding 
upon  the  parties  to  it,  and,  consequently,  that  the  plaintiff 
is  entitled  to  judgment. 

Livingston,  J.,  gav6  no  opinion,  having  been  concerned. 

Judgment  for  the  plaintiff. 


RuAK  c<;»av^  .^erry. 

TrespasBwill  not  lie  against  a  navpl  offlx***,  fnr  bringiDg  to,  and  taking  out 
of  her  course,  a  neutral  vessel  if  it  be  Oo'^e  in  pursuance  of  instractions 
from  the  secretary  of  the  navy,  although,  ir  consequence  of  being  so  taken 
oat  of  her  coarse,  she  be  captured  by  anctb«r  uaiion,  and  condemned  as 
prize,  unless  there  appears  to  be  collusion  between  the  captors  and  the 
defendant  If  an  action  be  brought,  charging  the  defendant  with  fraud 
from  mere  circumstances,  evidence  of  general  chara'Tver  *s  admissible.  It 
Is  for  the  jury  to  determine  whether  circumstances  of  £'e.^er»l  conduct  show 
a  fraudulent  intept 

This  was  an  action  of  trespass  brought  ag^^at  the  de* 
fendant,  who  was  commander  of  the  United  Stcten  frij^ate 
General  Green,  for  seising  and  taking  the  Danish  scboon^ 
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William  and  Mary  and  her  cargo,  the  proper^  of  the 
plaintiff. 

The  declaration  contained  two  counts ;  one  charging  the 
defendant  with  seizing,  arresting,  and  for  a  long 
[*121]  time  detaining  the  *  vessel  and  cargo,  and  convey- 
ing them  towards  Jackmel  in  Hispaniola,  oat  of 
the  course  of  the  voyage  on  which  bound,  by  means  where- 
of they  were  attacked,  seized,  and  carried  away  as  priaey 
by  persons  on  board  a  French  barge,  in  the  service  of 
Toussaint,  in  consequence  of  which  they  became  totally 
lost  to  the  plaintiff.  Tlie  other  with  doing  the  same,  and 
delivering  up  the  vessel  and  cargo  to  the  barge  of  Tous- 
saint, by  which,  &c. 

The  cause  was  tried  before  Mr.  Justice  Livingston,  at 
the  New  York  sittings,  in  January,  1805.  At  the  trial  the 
plaintiff  examined  his  captain  as  a  witness,  and  read  the 
deposition  of  one  of  the  crew  of  the  schooner,  from  which 
it  appeared  that  the  vessel  and  cargo,  both  the  bona  fide 
property  of  the  plaintiff,  a  Danish  subject,  sailed  from  SU 
Croix  bound  to  Acquim,  a  port  in  Hispaniola,  about  tea 
leagues  from  Jacmel,  and  had  arrived  within  four  or  five 
leagues  of  their  destination,  when  they  were  brought  to 
bv  the  General  Green,  a  boat  from  which  boarded  the  Wil- 
liam  and  Mary,  took  possession  of  her,  ordered  out  all  hei 
hands  but  the  mate,  and  carried  them  on  board  the  de- 
fendant's ship.  That,  immediately  after  this  was  don6|  the 
frigate  proceeded  in  company  with  the  schooner  towards 
Jacmel,  and  having  arrived  off  that  place,  fired  some  guns, 
within  an  hour  after  which  an  armed  barge  came  out  from 
that  port,  commanded  by  a  white  officer  in  uniform,  said 
to  be  ToussaintX  and  manned  with  negroes.  That  the 
officer  came  on  beard  the  frigate,  delivered  letters  to  the 
defendant,  and  received  some  from  him.  That  the  FreDch 
officer  commanding  the  barge,  the  master  of  the  William 
and  MaiTy  and  the  captain  of  another  Danish  vessel  bioaglit 
by  tke  defendant,  dined  with  him.  That  about  two  faonn 
eAer  dinner  was  over,  the  defendant  gave  back  the  psipea 
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of  the  William  and  Mary  to  her  captain,  and  sent  hira  in 
the  frigate's  boat  on  board  his  own  vessel,  alongside  of 
which  he  arrived  about  the  same  time  as  the  French  barge, 
which  had  quitted  the  General  Green  a  little  before  the  de- 
parture of  her  own  boat.  That,  finding  the  French  were 
getting  on  board  the  schooner,  the  captain  of  her  claimed 
protection  from  the  American  officer  who  had  conducted 
him  from  the  frigate,  but  he,  without  replying,  went  back 
to  his  own  ship  then  lying  within  gun-shot.  Upon  this  the 
schooner  and  her  cargo  were,  by  the  crew  of  the  barge  who 
had  taken  possession  of  her,  carried  into  Hispaniola,  where 
they  were  shortly  after  condemned  as  prize  to  a  privateer, 
to  which  the  barge  that  had  taken  them  belonged. 
That  *the  mate  of  the  William  and  Mary  was  [*122] 
claimed  by  the  defendant  as  an  American,  and 
given  up.  That  within  a  few  days  after,  the  General  Green 
being  still  ofif  Jacmel,  65  bags  of  cofiee  were  brought  on 
board,  weighing  l,OOOIbs.,  which,  as  was  understood  and 
believed  in  the  ship,  was  a  present  to  the  defendant  from 
Toussaint.  On  the  cross-examination  of  the  master  of  the 
William  and  Mary  it  appeared,  that  another  Danish  schoo- 
ner, which  had  also  been  brought  to  by  the  General  Green, 
had  escaped  capture  by  following  the  advice  of  the  de 
fendant  in  keeping  under  his  lee,  and  that  the  witness  him> 
self  entertained  no  idea  of  being  captured  till  he  saw  the 
Frenchmen  getting  into  his  vessel.  On  the  part  of  the  de- 
fendant was  exhibited  a  part  of  his  instructions  from  the 
navy  department,  by  which  he  was  directed,  in  order  to 
carry  into  effect  the  act  "  for  suspending  the  commercial 
intercourse  between  the  United  States  and  France  and  the 
dependencies  thereof,"  to  take  and  send  in  vessels  covered 
by  Danish  and  other  papers,  if  suspected  to  be  really  Ame- 
rican. Testimony  of  the  defendant's  general  character  was 
then  offered,  and  objected  to,  but  admitted,  because  the 
imputation  of  a  gross  fraud  was  attempted  to  be  proved 
by  mere  circumstances,  and,  therefore,  evidence  of  general 
character  certainly  admissible.     The  defendant  then  ad- 
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duced  testimony,  fully  establishing  a  fair  and  good  repu- 
tation. The  learned  judge  summed  up  in  favor  of  the  de- 
fendant^  and  charged  the  jury  that  if  such  light  circum* 
stances  as  those  relied  on,  were  to  render  officers  in  our 
navy  responsible  for  claims  like  the  present,  the  service  of 
the  country  would  be  greatly  injured.  That  the  defendant 
was,  by  his  instructions,  warranted  in  examining  the  Wil- 
liam and  Mary,  and  not  liable  for  taking  her  out  of  her 
course  during  the  time  necessary  for  that  purpose.  That 
it  was  doubtful  whether  Captain  Perry  had  a  right  to  afford 
protection  against  the  barge  of  Toussaint ;  but  allowing  be 
had,  he  certainly  was  not  bound  to  do  so ;  but  if  they 
thought  that  there  was  any  collusion  between  the  defend* 
ant  and  Toussaint,  they  ought  to  decide  in  favor  of  the 
plaintiff.  The  jury  having  found  a  verdict  for  the  defend- 
ant^ it  was  submitted,  without  argument,  to  the  court,  whe- 
ther it  ought  not  to  be  set  aside  and  a  new  trial  granted, 
on  some  one  or  all  of  the  following  grounds :  1.  Because 
the  evidence  of  character  was  inadmissible ;  2.  Because  the 
judge  misdirected  the  jury;  8.  Because  the  verdict  was 
against  evidence. 

[*123]  *T0MPKINS,  J.,  delivered  the  opinion  of  the 
court.  Under  the  instructions  of  the  defendant, 
he  was  authorized  to  detain  a  vessel  a  sufficient  length  of 
time  to" perform  the  duties  enjoined  upon  him  by  govern- 
ment. In  suspicious  cases,  ana  for  the  purpose  of  examina- 
tion, he  had  a  right,  not  only  to  detain  vessels  whilst  he  was 
examining  the  papers  and  the  crew,  but,  upon  reasonable 
suspicion,  to  divert  them  from  the  course  of  the  voyage,  and 
to  send  them  into  port.  What  length  of  time  might  be 
sufficient  to  detect  the  frauds  which  his  instructions  were 
intended  to  prevent,  must  depend  upon  the  circumstances 
in  each  particular  case ;  and  we  are  not  inclined  to  believe 
that  the  detention  in  the  present  cause  was  unreasonable, 
fraudulent,  or  collusive.  If  it  was,  the  defendant  is  un- 
doubtedly liable.     But  that  question  was  fairly  submitted 
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to  the  jury,  and  their  decision  of  it  we  are  not  disposed 
to  disturb.  The  judge  directed  them,  that  if  they  should 
be  of  opinion  that  Captain  Perry  acted  in  collusion  with 
the  Frenchman,  they  should  find  for  the  plaintiff. 

This  direction  was  undoubtedly  proper,  and  affords  no 
ground  to  support  the  point  of  misdirection  by  the  judge. 

The  evidence  of  character  was  also,  in  my  opinion,  pro- 
perly admitted.  In  actions  of  tort,  and  especially  charging 
a  defendant  with  gross  depravity  and  fraud  upon  circum- 
stances merely,  as  was  the  case  here,  evidence  of  uniform 
integrity  and  good  character  is  oftentimes  the  only  testi- 
mony which  a  defendant  can  oppose  to  suspicious  circum- 
stances. 

We  cannot  say  we  are  dissatisfied  with  the  verdict  of  the 
jury  or  that  the  same  is  against  the  weight  of  evidence. 

Postea  to  the  defendant. 
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Clark  against  Frost  and  Wipe. 

AJBdavits  or  documeDts  in  support  of  a  deponenVs  character,  which  has  been 
impeached,  may  be  read,  though  copies  have  not  been  served ;  but  if  they 
only  in  a  collateral  way  establish  his  character,  by  proving  the  truth  of  the 
ground  of  motion,  which  has  been  contradicted,  they  are  inadmissible.  An 
affidavit  by  a  third  person,  of  facts  in  the  knowledge  of  a  party,  on  which 
the  application  is  founded,  cannot  be  read,  as  it  ought  to  be,  by  the  party 
himself;  and  if  he  be  unable  to  attend  a  commissioner,  the  commissioner 
ought  to  go  to  his  house. 

SmoNDS,  on  an  application  to  set  aside  a  default  and  all 
subsequent  proceedings,  relied  on  an  affidavit  made  by  the 
defendant's  son,  setting  forth  an  agreement  to  stop  all  fur- 
ther measures  in  consequence  of  a  settlement  then  made, 
and  showing  as  a  cause  for  the  deposition  being  bj  the  son, 
that  his  parents  were  so  old  and  infirm  they  could  not  go 
to  a  commissioner  to  be  sworn,  but  that  he,  the  deponent, 
having  been  employed  to  take  care  of  their  interests,  was 
perfexitly  acquainted  with  the  merits  of  the  cause,  and  all 
that  had  taken  place. 
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Clark  V.  Frost 


Ooldf  in  opposition,  read  four  depositions  flatly  contra- 
dieting  the  settlement  and  inability  of  the  defendants ;  and 
also  stating  the  deponent,  on  their  behalf,  to  be  a  person 
totally  devoid  of  all  credit.  He  also  centended  that  the 
motion  ought  to  be  founded  on  the  affidavit  of  the  party 
therefore,  that  by  the  son  ought  not  to  have  been  read. 

Simondsj  in  reply,  offered  affidavits  to  support  the  cha- 
racter of  the  son  by  showing  the  settlement  he  mentioned 
had  actually  taken  place. 

Per  Curiam.  We  will  allow  affidavits,  or  other  doca- 
ments,  to  be  adduced  to  establish  the  general  repu- 
[*126]  tation  of  a  *person  whose  character  has  been  im- 
peached,(a)[l]  but  we  cannot  hear  any  thing 
supplementary  read,  to  substantiate  the  ground  of  motion. 
Copies  of  all  that  is  relied  on  for  such  a  purpose  should  be 
served.  In  the  present  instance,  the  incapacity  of  the  de- 
fendants is  denied ;  and  when  a  third  person  makes  an 
affidavit,  a  sufficient  reason  should  be  shown  why  it  was 
not  by  the  defendant  himself.  Besides,  a  commissioner 
ought  to  have  gone  to  their  house ;  and,  was  the  affidavit 
of  their  son  to  be  received,  it  would  still  be  insufficient;  for 
it  should  have  set  forth  what  settlement  was  made,  as  it 
might  have  been  conditional.  Take  nothing  by  your  mo- 
tion, and  pay  the  costs  of  resisting. 

Motion  denied  with  costs. 

(a)  See  1  Caines*  Rep.  173.  Peas  v.  Smith ;  and  Pomroy  v.  OoL  Jn»,  Ox, 
9  Caines'  Rep.  261. 

[1]  As  to  what  constitutes  general  character,  see  Douglass  v.  Touaey^  2 
%end.  Rep.  364;  Kimmel  v.  Kimmel,  3  Serg.  St  Rawle  Rep.  337  ;  Oowen  k 
flUl's  notes  to  PhUlips'  Ev.,  vol  1,  p.  625. 
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BMnnej  v.  Oraiy; 


Banksy  against  Grabt. 

H  after  Joinder  in  error,  it  be  disoovered  that  the  Jostice  has  neglected  to 
make  a  return  to  the  eeriiorarif  and  he  has  quitted  the  state,  the  court 
cannot  non-pros  the  writ,  but  will  give  leave  to  take  out  oxecutiom  in  the 
ooort  below,  and  far  the  plaintiff  here  to  discontinue  without  costs. 

■ 

In  a  former  term  this  cause  had,  after  joinder  in  error, 
been  brought  up  for  argument,  but  the  court  observing 
that  the  justice  had  made  no  return  to  the  cer^bran  attached 
to  the  papers,  directed  a  rule,  ordering  one  bj  the  first  day 
of  the  next  term.  Before  a  service  of  this  could  be  effected, 
the  justice  had  quitted  the  state,  and  had  never  returned 
¥rithin  it 

Brees,  for  the  defendant,  now  moved  to  non-pros  the  writ^ 
and  have  his  costs  allowed. 

Per  Curiam.  Why  did  you  join  in  error  ?  Tour  costs 
are  of  your  own  seeking,  and  without  any  fault  in  the 
plaintiff.  You  may  sue  out  execution  on  your  judgment 
below ;  but  the  plaintiff  must  have  liberty  to  discontinue 
without  costs. 

Motion  granted. 


Beed  against  BoGARDUS. 
Wben  dretit  ooats  abide  event  of  the  suit 

Where  a  judge  cannot  try  a  cause,  or  a  circuit  ftlls 
through^  the  coets  abide  the  event  of  the  suiu 

Vol.  in.  16 
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Bogert  V.  Banoroft. 


HOLKES  against  WiLLlAlls. 

Benrioo,  bj  leariog  at  the  hooae  of  an  agent)  ahoold  ttate  hia  abflenoei 

The  affidavit  of  service  of  notice,  stated  it  to  have  been 
"  by  leaving  it  at  the  dwelling-house  of  the  agent  of  the 
attorney." 

Per  Ourtam.  It  is  not  sufficient.  You  ought  to  have 
stated  that  the  agent  was  absent,  and  to  whom  deliyered.[l] 


[*127]  *BoGERT  against  Banokoft 

A  notioe,  algned  b^  a  connael  for  the  attorney  on  record,  la  good,  if  the  at- 
torney has  abeoonded :  but,  generally,  all  notices,  Ac,  must  be  in  the  oania 
of  the  attorney  in  the  suit 

Williams  moved  in  this  cause,  on  a  notice  signed  by 
himself,  "  for  A.  B.,"  the  attorney. 

W.  P.  Van  Nbss  excepted  to  the  signature,  as  not  being 
that  of  the  attorney  himsel£ 

Williams^  in  reply.  He  is  in  embarrassed  circumstances, 
and  could  not  be  foupd.  But,  independant  of  this,  the  sig* 
nature  is  sufficient  Stipulations  signed  by  counsel  alone 
have  been  held  good ;  (  Willcaz  v  WoodhaUl  1  Caines'  Rep. 
860 ;)  so  his  subscription  to  a  case  made  at  a  circuit  is  saif- 
Soient 


[1]  SanrloaQn  a  8ond«y  of  a  notice  U  void.    JUi  t.  i\rl!^  SO  Johns.  Befs 

Wliere  Iwo  attom^ya  are  In  partnerthi|\  the  bo^neas  being  done  in  the 
MMM  of  OM^  aarflce  of  papers  mi^  ba  on  either.    Lmtmg  t.  M^KOh^  I 
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Jackfion  v.  Ferg^uson. 


Par  Curiam.  Under  the  circumstances  of  this  case,  we 
think  the  signature  sufficient.  But  we  do  not  by  this  mean 
to  say,  that  subjoining  the  name  of  a  counsel  in  a  cause,  is, 
in  these  incidental  proceedings,  adequate  to  that  of  the  at* 
torney.    We  rather  think  it  is  not. 

Motion  denied. 


Jackson,  ex  dem.  Fisher,  against  PKRausoN. 

The  court  will  not  indulge  to  the  next  non-enumerated  day  to  prepare  affi- 
darita  in  opposition,  onlesa  the  party  asking  the  indulgence,  can  allege 
some  reason  whj  he  was  not  prepared. 

On  a  motion  for  a  judgment  as  in  case  of  non-suit,  after 
due  service,  and  when  the  attorney  was  in  court,  the  coun- 
sel for  the  plaintiff  asked  till  the  next  non-enumerated  day 
to  prepare  an  affidavit  in  opposition. 

Per  Owriam.  To  entitle  to  such  a  favor,  some  reason 
should  be  offered  evincing  why  the  affidavit  could  not  bo 
prepared;  because  the  period  of  service  ordered  by  the 
rules  of  the  court|  is,  otherwise,  presumed  sufficient  to  en- 
able the  party  to  be  ready. 

Motion  granted. 


Thb  President  and  Directors  of  the  New  Windsor 
Turnpike  Road  against  Wilson. 

nie  court  will  not  change  the  venue  in  a  turnpike  cause,  on  an  affidavit  stat- 
ing the  disposition  of  the  county  to  be  unfavorable  to  turnpikes,  though  it 
majr  be  a  good  reason  for  applying  for  a  struck  Jurjr. 

FiSC,  in  an  action  for  running  a  road  parallel  to  that  of 
the  corporation  in  order  to  draw  off  and  injure  the  toll, 
moved  to  change  the  venue  from  Orange  to  New^York,  on 
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Jackson  v.  Stilea. 

an  affidavit,  stating  that,  from  the  prejudices  of  the  county 
against  turnpike  roads,  an  impartial  trial  oould  not  be  had. 

Per  Curiam^  stopping  Henry.  It  is  impossible  to  conoeivei 
that,  in  so  large  a  county  as  Orange,  twelve  indifferent  men 
cannot  be  obtained  to  try  a  cause  against  an  individual,  for 

his  sole  act  In  such  small  counties  as  Bichmond, 
[*128]    *where    fishery  rights    are  concerned,   in  which 

almost  the  whole  community  is  interested,  the  gene« 
ral  dispositions  of  the  people  may  warrant  the  application  ; 
but  if  it  be  allowed  in  the  present  instance,  on  every  turn- 
pike cause  we  shall  have  similar  requests.  Why  not  go 
into  Dutchess,  if  it  were  necessary  to  take  the  trial  to 
another  county?  The  present  motion  must  be  depied, 
though  the  reason  on  which  it  is  founded  might  be  a  good 
reason  for  asking  a  struck  jury,  (a) 


Jacksox,  ex  dem.  Root,  against  Stiles;  Vanbuskerj 

Tenant. 

Depositioiiff  before  commissionera,  kc.,  must  be  signed  by  them  with  their 
names  of  office. 

It  was  ruled,  in  this  cause,  that  the  jurats  of  affidavit! 
taken  before  judges  of  the  common  pleas,  or  commissioners, 
must  be  signed  by  them,  with  the  addition  of  their  official 
descriptions ;  judges  of  the  common  pleas  to  style  them- 
selves such,  and    commissioners  to  specify  that  they  fire 

80.[1] 

(a)  See  Zohieskie  v.  Bauder,  1  Caines'  Rep.  488,  n.  (a.)  Spencer  t.  Samp* 
ten,  ibid  498,  n.  (a.) 

[I]  The  copy  of  an  affidavit  served  on  the  opposite  party  need  not  be 
signed  with  the  deponent's  namo,  nor  have  the  jurat  Livingston  v.  Cheet- 
ham,  2  J.  R.,  479. 

If  the  affidavit  begin  with  the  deponent's  name,  it  is  a  sufflcient  signing. 
Haffv.  Sjncer,  3  Cai.  R  190 ;  Jackson  ex  dem,  Kenyon  v.  Tirgilt  3  J.  R.  640 
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Brooks  V.  HuDt 


An  ftfBdaTit  U  defective,  iwom  to  before  a  depatj  clerk.  Norton  v.  OoU^  3 
Wen.  260.    Altered  by  statute,  Laws  of  1831,  p.  279. 

When  a  statute  requires  an  affidavit  without  directing  before  whom,  it 
may  be  taken  before  an/  one  authorized  to  take  an  affidavit  Wood  v.  Th€ 
Jkf^rmm  Oo.  Bapnk,  9  Com.  194. 

•    An  affidavit  taken  before  a  notary  public  of  New  Hampshire  allowed  to 
be  read.    JSucher  v.  Ladd^  4  Cow.  47. 

The  office  of  commissioners  to  take  affidavits  under  the  act  of  1818,  in  the 
dtiea  became  vacant  by  the  appointment  of  new  commissioners  for  the  cities 
Tinder  the  act  of  1823.    Browne  v.  Osbome,  2  Cow.  457. 

The  act  (sess.  41,  ch.  65)  of  the  24th  March,  1818,  authorizing  the  appoint- 
ment of  commissioners  to  perform  certain  duties  of  a  judge  of  the  supreme 
eourt,  did  not  supersede  the  commissioners  appointed  by  that  court  for  tak- 
ing affidavits.    Jonea  v.  Smith,  16  J.  R.  232. 

In  collateral  matters,  as  on  a  motion  for  a  commission  to  examine  wit- 
nesses abroad,  affidatits  may  be  taken  before  a  magistrate,  or  public  officer 
imtof  the  stote.    MarthaU  v.  Mott,  13  J.  R.  423. 

An  affidavit  taken  before  an  officer  who  is  an  attorney  in  the  cause  cannoc 
be  read.     l\tylor  v.  Eaich,  12  J.  R.  340. 

But  aiiikr  where  such  officer  is  only  counsel  in  the  cause,  and  not  attorney. 
WOard  V.  'Juid,  15  J.  R  631. 

80,  where  be  is  not  attorney  of  record,  though  he  is  a  partner  of  the  at- 
torney of  record.    HoJknbadi  v.  Whittaker,  17  J.  R  2. 

/udgea  of  the  courts  of  common  pleas  are,  ex  officio,  commissioners  of  the 
inpreme  court  to  take  affidavits.  Sopkiru  v.  Menderbaek,  5  J.  R.  234.  1  N. 
T  Dig.,  pp.  44,  45. 


Brooks  against  Hunt. 

Ibe  affidavit  to  ground  motion  for  judgment,  as  in  case  of  non-suit,  must 
■bow  where  the  venue  was  laid. 

Henry  moved  for  judgment  as  in  case  of  non-suit,  on  an 
affidavit  merely  stating  for  ''not  bringing  the  cause  to  trial 
ftt  the  last  eironit  in  and  for  the  county  of  Montgomery," 
acobrditig  to  the  practice  of  the  court 

Paris,  contra,  objected  that  it  did  not  specify  where  tbe 
vtnue{a)  was  laid. 

(«)  This  ingredient  is  not  required  by  the  English  practice.    See  Tidd^s 
Pormi^  194 ;  1  Sell  Prao.  3i5,  o. 
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Brooks  V.  HoDt 

Henry  insisted  it  appeared  from  irresistible  implication 
to  have  been  in  Montgomery. 

• 

Per  Curiam.  The  affidavit  is  defective.  S[ad  this  cause 
been  with  a  venue  in  New  York,  the  same  mode  of  swear* 
ing  would  have  entitled  you  to  your  judgment.  We  are  not 
to  infer  facts  from  affidavits,  when  the  party  ha^  it  in  his 
power  to  state  them  positively.  The  motii>n  must  be 
denied.  [1] 

[1]  The  affidavit  should  be  made  by  the  defenoaDt's  a'^comej  himselC  and 
should  state  that  the  cause  was  not  tried.  Jadaon  ex  aem,  MetoaJf^  t.  Wp^d' 
worth.  3  Cat  R.  136.    Bird  v.  Moore,  3  HUl,  447. 

The  affidavit  upon  which  to  move  for  judgment  as  in  case  of  a  non-sot^ 
rouse  show  there  has  been  a  circuit  at  which  the  plaintiff  might  have  tried 
his  cause.  The  court  will  not  take  judicial  notice  that  there  has  been  audi  a 
circuit    Anonymoua,  6  Cow.  388. 

It  is  not  necessary  to  state  in  the  affidavit  that  the  cause  might  have  been 
tried,  had  it  been  noticed  where  the  venue  is  laid  in  any  other  than  New 
York ;  when  the  venue  is  laid  there,  such  fact  must  be  stated.  Jhuaei  r. 
Barnes,  13  J.  R  156. 

In  a  case  decided  in  1808,  where  the  venue  was  laid  in  Essex,  it  was 
shown  that  had  the  cause  been  noticed,  it  could  not  have  been  tried ;  the 
court  held  the  excuse  insufficient,  saying  that  the  rule  adopted  in  respect  to 
New  York  causes  was  not  intended  to  apply  to  country  causes.  Bon  v. 
VaugJuifif  3  J.  R.  442.  See  Ourrie  v.  Moore,  1  J.  R.  492,  and  preceding 
3ase. 

A  defendant  is  bound  to  show  affirmatively  that  a  circuit  has  been  held, 
Pt  which  the  cause  might  have  been  tried.  Matter  of  Bradstreett  6  Cow. 
388. 

An  affidavit  to  found  a  motion  for  judgment  as  in  case  of  non-suit  may  be 
made  by  the  defendant  as  well  as  by  the  attorney ;  but  the  affidavit  of  the 
dlerk  of  the  attorney  will  not  be  received.  Ames  v.  Mernmatif  9  Wen.  498. 
See  Bird  v.  Moore,  3  Hill,  447. 

On  moving  for  judgment  as  in  case  of  non-suit,  it  is  enough,  prima  /ads, 
that  the  defendant's,  affidavit  show  that  the  plaintiff  had  noticed  the  cauai 
for  trial  at  the  circuit,  where  it  is  alleged,  he  omitted  to  try,  without  ex 
pressly  stating  that  the  venue  was  laid  there.  Ckue  v.  Belknap,  6  Cow 
422.    N.  Y.  Dig.,  vol  3,  p.  224,  et  seq. 
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Jackson  v.  Yalentine. 


Jackson,  ex  dem.  Cobley,  against  Valentink. 

Keither  jodgmeDt  as  In  case  of  non-suit,  nor  oosta,  nor  stipulation^  where,  firca 
all  antecedent  causes  being  relinquished  under  a  belief  that  they  could  not 
oome  on,  a  young  issue  got  an  unexpected  chance  of  trial. 

• 

Where,  on  the  last  day  but  one  of  a  circuit,  there  ap* 
pear  so  many  old  causes  to  be  tried,  that  the  judge  him- 
self is  of  opinion  it  seemed  impossible  a  young  issue  oould 
be  brought  on,  and  from  this  conviction,  so  many  of  the 
suitors  go  home  that  an  unexpected  opportunity 
o£fers  of  trying  a  *young  cause,  the  plaintiff  in  [*129] 
which  had,  with  his  witnesses,  left  the  circuit,  the 
court  said  he  was  not  in  default;  and,  on  a  motion  fi>r 
judgment  as  in  case  of  non*suit,  not  only  refused  the  i  p- 
plication,  but  excused  from  costs  gnd  stipulation. 


K1BB8  and  Trrus  against  Stoddard. 

To  gain  a  priority  on  a  motion  for  judgment  upon  a  frivolous  demurrer  tht 
notioe  most  state  the  frivolousness  as  the  ground  of  application.[l] 

Ehott  moved  in  this  cause  for  judgment  on  a  frivolous 
demurrer,  on  which  account  he  claimed  a  priority,  upon  u 
simple  notice  of  bringing  on  the  cause  to  argument. 

Par  Ouriam,  Your  notice  should  have  stated  that  you 
meant  to  apply  on  account  of  the  frivolousness  of  the  de* 
morrer,  otherwise  you  cannot  gain  any  preference. 

Motion  denied. 

[I]  See  MsOahe  v.  McKay^  S  OaL  R^  p.  100,  and  cases  cited. 
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Willianw  T.  Qreeo. 


Williams  against  Obeen. 

Rule  for  reference  at  a  ciroait  is  yoid,  award,  of  ooorBe  set  aside^  bnt^  m  aol 
of  courts  without  costs.  :.    .. 

It  was  ruled  that  a  circuit  court  canuot  order  a  cause  to 
be  referred  under  the  8t;atute.(a)  That  any  award,  there- 
fore, under  a  rule  for  a  refer^nce(i)  granted  at  a  <;iromt| 
must  be  set  aside,  hut  without  costs,  as  the  rule,  though  a 
nullity,  is  an  act  of  the  court. 


Coffin,  Executor,  against  Tracy. 

Oonfe«iog  a  judgment  in  a  Justice's  oourt^  will  not  giro  it  Jnrisdiatioii  in  a 
unit  by  an  executor. 

In  Error  from  a  102.  court,  the  defendant  relied  on  the 
now  plaintiff's  having  confessed  judgment  in  the  inferior 
tribunal,  and,  therefore,  this  case  was  distinguishable  from 
those  in  which  the  court  had  determined  an  executor  could 
not  sue  before  a  justice  of  the  peace. 

Per  Curiam.  Consent  will  take  away  error,  but  neither 
that  nor  confession  will  give  jurisdiction. [1] 

N.  B. — This  cause* was  tried  in  the  court  below  before 
the  act  of  the  last  session. 

(a)  Act  for  the  amendment  of  the  Uw.    1  Rst.  Laws,  346,  s.  S. 

(b)  See  1  Gaines*  Rep.  p.  t,  n.(&.) 

[1]  Justices'  courts  can  take  nothing  by  implicatiooj^  but  are  strictlj  oon* 
fined  to  the  authority  given  them  by  statute.  (1  J.  Cas.  20;  1  OaL  191.} 
Th«  rule  is  well  settled,  that  if  a  justices'  court  acts  in  a  matter  of  which  the 
statute  has  given  it  no  jurisdiction,  its  proceedings  are  absolutely  voidl  (17 
J.  &  146 ;  3  Cow.  309 ;  11  J.  R  176.)  Nor  can  the  parties  confer  jurisdio- 
tion  by  their  own  acts.  Thus,  if  a  justices'  court  try  an  action  for  slander 
libel  or  assault  and  battery,  the  proceedings  are  void,  though  the  parties  ar« 
pear  and  consent  to  go  to  trial  (3  Oow.  206 ;  1  Wend.  210  ;  8  J.  R  k09 
U  J.  R.  432.) 
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Bhadwiok  ▼.  PhUlips. 


'« 


Shadwick  against  PHLLlPa 

rhe^rule  respecting  redocing  agreements  into  writing,  extends  to  parties  is 
the  suit,  as  well  as  to  attorneys.    See  1  Caines'  Bep.  148,  p.  (a.) 

On  an  application  for  judgment  as  in  case  of  non-suit  for 
not  proceeding  to  trial,  the  affidavit  stated  that  the  plaintiff 
as  he  was  going  to  subpoena  his  witnesses,  met  the  defend- 
ant|  who  said  he  could  not  procure  his  in  time,  and  begged 
him  not  to  bring  on  the  suit  This  he  consented  to,  and 
the  verbal  agreement  thus  made,  it  was  insisted, 
took  the  case  *out  of  the  operation  of  the  twelfth'  [*180] 
rule  of  April,  1796,  which,  it  was  argued,  was  ob- 
ligatory only  on  officers  of  the  court. 

Thompson,  J.  The  simple  question  is,  as  to  the  validity 
of  the  agreement ;  whether  the  court  is  not  bound  to  notice 
it>  though  not  reduced  to  writing.  Our  rule,  (Cole  9,)  is, 
"  That  no  private  agreement  or  consent  between  the  par- 
ties, &C.,  shall  be  alleged  or  suggested  by  either  of  them 
against  the  other,  unless  the  same  shall  be  reduced,"  &c 
We  think  that  it  ought  to  extend  to  parties  as  well  as  at- 
torneys in  the  suit.  Such  must  have  been  the  intention  of 
the  court ;  otherwise  it  would  have  been  restrained  to  such 
as  were  entered  into  between  attorneys.  The  words  of 
the  rule  warrant  our  determination.  It  is  as  necessary  be- 
tween'parties  as  their  attorneys,  and  enforcing  this  con- 
struction will  prevent  much  altercation.  There  is  no  diffi- 
culty in  reducing  any  agreement  into  writing.  In  the  pre- 
aent  instance,  indeed,  the  existence  of  the  engagement  is 
not  contradicted,  but  it  is  not  admitted;  and  if  it  be  of  no 
validity,  it  was  unnecessary  it  should  be  denied.  There 
may  be  a  hardship  in  this  case,  but  the  court  cannot  violate 
what  they  think  a  proper  and  correct  rule  to  enforce.  But 
even  the  hardship  will  in  some  degree  disappear,  if  we  ad- 
vert to  the  affidavits,  which  state  that  the  parties  informed 
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their  attorneys  of  the  arrangement  It  was,  therefore,  their 
duty  to  go  on,  notwithstanding  what  passed  between  their 
clients. 

Spencer,  J.  I  cannot  coincide  in  this  decision.  It  is 
true,  with  the  general  law  of  the  land  no  man  is  supposed 
to  be  unacquainted,  and  therefore  ignorance  of  it  is  no 
excuse.  But  this  presumptive  knowledge  is  not  to  be  ex- 
tended to  our  private  rules  of  court.  Our  officers,  indeed, 
may  be  supposed  conusant  of  them,  for  they  are  intended 
to  be  always  present  here  in  person.  In  the  case  now  before 
us  the  rule  operates  most  unjustly.  A  plaintiff  on  the  way 
to  subpoena  his  witnesses  meets  a  defendant,  and  to  oblige 
him,  because  he  could  not  be  ready  with  his,  consents  not 
to  bring  on  the  cause,  and  merely  on  account  of  this  agree- 
ment not  being  reduced  to  writing,  he  is  now  to  be  non- 
suited. I  think  the  practitioners  in  this  court  were  the 
subject  matter  of  the  rule,  and  it  ought  to  affect  them  only. 

Tompkins,  J.    I  fully  concur  in  the  opinion  last  given. 

♦Livingston,  J.  I  did  not  intend  to  have  given  [*181] 
my  reasons  for  coinciding  with  the  decision  pro- 
nounced by  Mr.  Justice  Thompson.  But  to  me  it  appears 
of  more  importance  that  the  rule  should  apply  to  parties 
than  attorneys.  The  latter,  if  they  abide  honorably  by 
their  engagements,  know  exactly  the  extent  of  them,  and 
to  what  they  apply ;  but  a  suitor  can  hardly  ever  determine 
the  effect  of  his  own  words,  and  we  shall  have  eternal  dis- 
putes upon  how  far  they  mean  to  go.  The  construction 
now  made  is  clearly  within  the  letter  of  the  rule,  and  were 
it  to  be  made  anew,  I  should  be  for  its  comporting  with  the 
present  decision.  [1] 

Kent,  Oh.  J.    The  defendant  takes   nothing  by 
motion. 

|1]  See  Rule  of  N.  Y.  Supreme  Court,  No.  37  of  1852. 
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Brandt  v.  Berrian. 


Fall  and  Smith,  Overseers  of  the  Poor  of  New  Wind- 
sor, against  Belknap. 

Pntctioe  on  arguments. 

If  an  affidavit  of  service  state  that  the  party  did  serve 
his  opponent  with  notice  of  bringing  on  the  cause  to  argu- 
ment, it  is,  without  setting  forth  or  producing  the  notice 
itself,  sufficient  to  entitle  to  judgment^  if  the  opposite  side 
do  not  attend. 


Brandt,  ex  dem.  Palmer,  against  Berrian. 

Though  agreements  be  not  in  writing,  and  though  they  be  not  on  that  ao- 
count  resisted,  but  admitted,  the  court  will  not  give  effect  to  them,  if  the 
partj  do  not,  bj  consent,  waive  the  want  of  reducing  to  wriUng. 

This  was  an  application  for  the  costs  of  the  last  circuit 
at  West-Chester,  upon  an  affidavit,  that  just  as  the  plaintiff 
was  ready  for  trial,  the  defendant  verbally  agreed  to  leave 
the  matter  to  arbitration,  which  he  had  since  refused  to  do, 
though,  from  a  reliance  on  his  promise,  the  cause  was  not 
brought  on. 

Munro  admitted  all  the  facts,  but  said  he  was  not  aa- 
thorized  to  consent  to  the  motion. 

Per  Curiam,  Though  an  agreement  by  parol  is  ad« 
mitted,  and  its  being  merely  vei^bal  not  urged  against  it,  or 
relied  on,  if  not  consented  to,  it  cannot  have  effect.  But  in 
this  case,  the  plaintiff  is  premature  in  his  application.  He 
must  wait  till  the  costs  of  suit  are  taxed,  and  then  he  will 
be  entitled  to  them.[l] 

Motion  denied. 

ri]  See  2  OaL  Rep.,  p.  95,  oases  cited ;  also  rule  dt  Supreme  Court,  186S. 


181  OASES  IN  THE  SUPRE^CE  COURT. 


Jackson  v.  Howd. 


Jackson,  ex  dem.  Rosekrans,  against  Howd. 

A  (Adavit  of  service,  stating  it  from  information  of  a  clerk  who  had  indorsed 
the  papers  served,  and  had  quitted  the  state,  is  good. 

The  aflSdavit  of  service  was  by  the  attorney,  on  infor- 
matioTi  from  his  clerk  that  it  had  been  duly  made, 
I  *182]     according  *to  an  indorsement  on  the  notice  pro- 
duced,' made  by  the  clerk,  who  had  quitted  this 
Bi  ate,  and  gone  into  Connecticut,  where  he  then  was. 

Per  Curiam.    The  affidavit  is  sufficient,  and  as  full  as  the 
circumstances  of  the  case  would  admit 


Olney  against  Bacon. 

Ik  here  an  agreement  entered  into  after  notioe  of  motion,  does  net  reach  the 
end  of  the  application,  it  will  not  be  construed  to  be  a  waiver  of  it ;  and  if 
firom  misapprehension  it  be  so  considered,  and  a  default  entered,  on  ex- 
piration of  an  order  to  stay  proceedings,  subsequent  to  which  the  motion 
is  made  and  obtained,  the  default^  though  regular,  will  be  set  aside  on 
oofltB  and  terms. 

An  order  had  been  obtained,  on  behalf  of  the  plaintiff, 
to  stay  proceedings  till  the  fourth  day  of  last  term,  for  the 
purpose  of  affi^rding  an  opportunity  to  move  for  a  rule, 
directing  the  justice,  in  the  court  below,  to  amend  his  re 
turn,  by  inserting  a  written  document  a,dduced  in  testimony 
before  him.     By  some  accident  the  attorney  intrusted  with 
the  papers  did  not  arrive  in  New  York  till  after  the  fourth 
day,  and  on  the  sixth,  the  defendant  entered  a  default 
Against  the  plaintiff  for  not  assigning  errors  according  to 
notice,  after  which  the  plaintiff,  on  the  last  day  of  the  term 
obtained  his  rule  to  amend,  no  one  appearing  to  oppose 
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Teunis  Quick  against  Merrill. 

Kotice  of  bail  imports  notice  of  retainer  as  attorney. 
If  the  misprision  in  entitling  a  cause  do  not  mislead,  or  be  not  sooh  m  It 
likely  to  do  so,  it  will  not  prejudice. 

It  did  not  appear  that  notice  of  retainer  of  attorney  for 
the  defendant  had  been  received,  but  notice  of  bail  was 
admitted,  an  exception  to  which  was  taken,  (on  a  motion 
to  set  aside  a  default,  and  other  proceedings,  accompanied 
by  an  affidavit  of  merits,)  that  it  was  entitled  "  Benajah 
Merrill  ads.  Jeunis  Quick ;"  and  the  want  of  notice  of  re- 
tainer was  also  urged. 

Per  Curiam.  Notice  of  bail  necessarily  imports  a  notice 
of  retainer  as  attorney.(a)  As  to  the  title  of  the  notice,  the 
ruling  principle  is,  that  if  the  party  served  be  not  misled, 
or  the  papers  be  not  such  as  evidently  may  mislead,  a  mere 
clerical  misprision  shall  not  prejudice.  It  does  not  appear 
that  there  was  any  other  cause  depending  against  Merrill. 
In  liberal  practice  the  notice  ought  to  have  been  received, 
and  the  objections  must,  therefore,  be  overruled. 

(a)  After  notice  of  retainer,  all  subsequent  notices  must  be  on  the  attor- 
ney. Drigga  v.  Van  Loon^  Cole,  60 ;  Vide  Code,  s.  417,  1852.  Where  notice 
of  retainer  has  been  received  from  two  attorneys,  the  plaintiff  cannot  appear 
to  recognise  one,  and  yet  serve  the  other.  M*Keely  ads.  Morrison^  Cole,  61. 
If  sent  by  mail  it  is  good.  Church  ads.  Kane^  Gainers  Prac  56 ;  DeUringham 
▼.  Jjimbf  Id.  ib.  It  seems  that  the  general  principle  is,  where  the  notice,  &<l, 
given,  does  not  mislead,  it  is  good.  See  Doe  v.  Roe^  4  Esp.  Rep.  185 ;  BaUon 
V.  Earrisorif  3  Bos.  &  Pull.  1.  Even  a  copy  of  an  answer  in  chancery,  signed 
"  Amey  **  but  entitled  "  Eamy,"  was  held  to  support  an  allegation  in  tht 
declaration  of  an  answer  of  '*  Eamy."    Salter  v.  Tiumer,  2  Camp.  87. 
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BoYCE  against  MoRGAK. 

The  tauiiig  of  the  warrant  or  eammoiiB  in  a  Jnstioe^s  courts  is  the  commenoe- 
mentoftheauit 


In  Error  on  certiaran  upon  an  agreement  entered  into, 
on  the  28th  of  December,  not  to  sue  a  third  person,  the 
gravamen  was  laid  that  he  since  that  time  had  sued,  and 
the  summons  was  dated  on  the  day  of  the  agreement.  On 
this  the  defendant  below  insisted  on  a  non-suit ;  but  the 
plaintiff  refusing  to  submit  to  it,  a  verdict  was  given  in  his 
lavor.  It  was  now  contended  that  the  levying  the  plaint 
was  the  commencement  of  the  suit ;  but  the  court,  on  the 
authority  oiLovyry  v.  Laxorence^  1  Gaines'  Rep.  69,  ruled, 
that  issuing  the  summons,  or  warrant,  was  the  beginning  of 
the  action,  and  reversed  the  judgment ;  the  suit  appearing 
on  the  face  of  the  record  to  have  been  instituted  previous 
to  any  cause  of  action  accrued.  [1] 

Judgment  reversed. 


Jackson,  ex  dem.  Norton,  against  Stiles  ;  Grover, 

Tenant. 

hi  ejectment,  if  the  tenant  swear  to  a  good  and  sabatantial  defence,  the  court 
will  set  aside  a  regolar  default,  entered  in  consequence  ( f  the  tenant's  mit* 
take  in  imagining  that  the  supreme  court  was  held  at  tie  circuit 

RussEL  moved  to  set  aside  the  default  and  all  subse- 
quent proceedings,  on  an  affidavit  admitting  due 
service  of  *the  declaration  and  notice,  but  adding,     [*184] 
that  he  thought  the  supreme  court,  at  which   he 
was  noticed  to  appear,  sat  at  Salem,  in  the  county  where  the 
lands  in  question  lie ;  nor  did  he  know  to  the  contrary  till 

[1]  See  Watorman^s  N.  Y.  Tr.  p.  66,  et  aeq. 
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a  few  days  before  the  circuit  court,  when  he  was  first  in  • 
formed  that  the  supreme  court  did  not  sit  at  Salem,  and 
that  the  court  held  there  was  only  for  the  trial  of  issues 
jpinqd  in  the  supreme  court,  and  that  he  had  a  good  aud 
substantial  defence. 

Shephard^  contra,  insisted  that  the  sittings  of  the  supreme 
court  being  regulated  by  statute,  were  matter  of  general 
notoriety,  and  therefore  no  excuse  was  shown  for  the  default. 
Besides,  there  had  been  a  loss  of  a  trial. 

Per  Curiam.  This  is  an  ejectment:  were  we  not  to  in- 
terfere, the  possession  would  be  changed.  .  Take  your  mo- 
tion on  payment  of  costs. 


Wilson  against  Guthrie. 

A  regular  default  set  aside  upon  payment  ofcosta,  the  defendant  baring  sup- 
posed the  suit  in  the  common  pleas,  and  having  retained  an  attorney  to 
defend  there. 

On  an  affidavit  by  the  defendant,  that  when  served  with 
the  writ  in  this  cause,  he  supposed  the  suit  to  be  in  the 
conmion  pleas,  and  had  "  a  substantial  defence,"  corrobo* 
rated  by  the  deposition  of  his  attorney,  that  he  was  retained 
to  defend  upon  information  by  the  defendant  that  the  suit 
was  in  the  common  pleas,  and  knew  not  to  the  contrary 
till.be  gave  notice  of  retainer,  the  court  set  aside  a  regular 
default  and  subsequent  proceedings  upon  payment  of 
costs.  [1] 

[1]  See  N.  Y.  Digest,  vol  2,  tit  IkfinA 
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Hindcley  v.  Boardmao. 


Hinckley  against  Boardman. 

Inhere  a  verdict  has  been  rendered  in  this  court  for  less  than  250  doUa*^ 
and  afterwards  set  aside,  the  ordering  supreme  court  costs  is  discretionaiy; 
Imt  though  none  be  specified,  if  it  be  on  pajmeot  of  costs,  and  the  partj 
obtaining  the  rule,  serve  a  copy  of  a  bill  of  costs  of  this  court,  with  notice 
of  taxation,  and  the  party  served  do  not  attend,  on  which  an  ex  parte  taxa- 
tion takes  place,  and  supreme  court  costs  are  allowed  and  paid,  it  is  a 
waiver  of  the  right,  if  any,  to  insist  on  common  pleas  costs. 

BusSEL,  on  an  affidavit,  stating  that  in  the  present  sait 
the  recovery  had  been  less  than  250  dollars ;  that  the  ver* 
diet  had  been  set  aside  on  payment  of  costs,  which  had 
been  taxed  at  those  of  this  court,  and  paid  over,  moved,  on 
the  part  of  the  defendant,  that  the  taxation  should  be  re- 
viewed,  and  every  thing  received  beyond  the  costs  of  the 
common  pleas  returned. 

Shqphardj  contra,  read  an  affidavit,  stating  that  after  the 
role  to  set  aside  the  verdict  had  been  obtained,  he,  as  at- 
torney to  the  plaintiff,  made  out  the  bill  of  costs, 
and  submitted  *it  to  Mr.  Bussel,  who  made  objec-     [*185] 
tions  to  some  items,  all  of  which  were  immediately 
struck  out    That  notice  of  taxation  was  then  duly  served, 
but  no  person  attending  on  behalf  of  the  defendant,  the 
bill  was  taxed  ex  parte,  the  costs  received,  and  the  allow 
ance  for  the  attendance  of  witnesses  actually  paid  to  the 
plaintiff 

Spencer,  J.  When  the  motion  was  made  for  a  new 
trial,  we  were  asked  to  grant  a  favor ;  the  terms  on  which 
we  would  accord  it  were  in  our  discretion,  and  had  costs 
Deen  mentioned,  we  ought,  in  my  opinion,  to  have  allowed 
those  of  this  court. 

Thompson,  J.  I  do  not  think  so.  The  rule  was  in- 
tended to  be  on  payment  of  legal,  taxable  costs.    It  is  not 

Vol.  hi.  17 
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to  be  supposed  that  a  plaintiff  should,  on  a  defenoei  recover 
more  than  on  a  default. 

LiYiNOSTON,  J.  When  interlocutory  .matters  are  set 
aside,  we  ought  not  to  look  forward  to  what  might  be  re* 
covered,  or  back  on  that  which  has  been;  supreme  court 
costs  appear  to  be  the  most  proper  to  be  awarded. 

Tompkins,  J.  I  conceive  when  the  v.erdict  was^t  wA^e^ 
it  was  on  payment  of  such  costs  as  were  legally  due.  But 
I  consider  the  defendant,  by  not  attending  th^  taxation 
after  service  of  a  copy  of  the  bill  of  costs^  to  have  waived 
all  opposition  to  their  amount 

•  'Kbnv,  Ch.  J.  'He  should  have  appeared  and  contested 
the  taxing.  His  not  doing  so  is  a  waiver  of  hLs  right..  Had 
it  been  otherwise,  I  should  think  the  costs  of  the  common 
pleas  only  were  recoverable,  though  we  certainly  might 
liave  allowed  supreme  court  costs  had  we;  pleased  so  to  do. 
-As  things  are,  you  can  take  nothing  by  jour  motion,  and 
mui^  pay  the  costs  of  resisting. 


WiTMORE  against  BUSSEL. 

If  a  stipulation  be  given  before  motion  made  to  entitle  to  costs. iipoii  i^  H 
should  be  entered,  and  a  rule  for  judgment  nisi  taken  out,  and  served  with 
'  a  certified  oopj  of  the  rule  and  a  copy  of  the  bill  of  costs. 


On  an  application  for  judgment  as  in  case  of  non*suit| 
the  defendant  wished  to  include,  in  the  costs  now  ordered 
to  be  paid,  on  stipulating,  those  taxed  on  a  former  stipula* 
tion,(a)  given  without  motion,  but  not  entered  with  the 
oierk. 

(a)  See  1  Caiuos*  Rep.  7  u.  (a).    Ibid.  ISS,  n.  (a). 
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Iieonard  y.  Sunderlln. 

At  Ouriam.    You  should  have  filed  your  stipulation, 
entered  a  mle  nisi  for  judgment,  served  a  certified  copy  of 
the  rule,  with  a  taxed  bill  of  costs,  and  made  a 
demand  of  payment    *  You  can  take  nothing  by     [*1862 
your  motion  unless  you  account  for  the  not  doing 

80. 

N.  B.  This  being  done>  the  defendant  obtained  his  costs, 
but  the  pktntiff  had  leave  to  stipulate  again. 


Leonard  against  Sundsrlin. 

Ab  affidayit  for  leave  to  amend  a  jo8tice*B  retorn,  in  matters  of  &ct»  BhooM 
specify  tbem,  that  the  oourt  may  judge  whether  they  are  material. 

Shsfhabd  moved  for  leave  to  permit  a  justice  to  amend 
a  return  on  an  affidavit,  stating  that  it  was  made  out  by 
one  of  the  attorneys  in  the  suit,  and  on  examination  he 
finds  it  "  incorrect  in  point  of  &ct,  and  defective  as  it  ex- 
isted before  him." 

iVr  Cbrtom. '  The  affidavit  is  insufficient  It  should 
have  specified  the  points  in  which  it  was  intended  to  amend, 
that  we  might  see  whether  the  errors  now  existing  were 
material.(a)[l] 

(a)  See  Sthoomnaker  v.  Urana^  2  Gaines*  Rep.  110. 

{1]  This  motion  to  the  common  pleas  to  amend,  is  either  by  the  party,  where 
the  retam  is  imperfect,  in  order  to  compel  the  justice  to  supply  the  defect, 
(3  John.  ^9;  ^Oaines,  384;  1  lb,  501^  or  else  it  may  be  made  in  behalf 
of  tfa^  joaUoe,  where  he  has  committed  a  mistake  from  the  management  or 
imposition  of  the  party  or  his  attorney,  or,  indeed,  where  the  mistake  hap- 
pens lh>m  aiiy  other  cause.  2  Gaines,  139 ;  5  Johns.  350.  In  the  latter 
esse,  the  return  may  thus  be  corrected,  either  in  behalf  of  the  justice,  or  o' 
the  party  with  his  consent,  upon  an  affidavit,  which  should  always  state  the 
precise  point  in  which  the  amendment  is  sought,  in  order  to  enable  the  court 
to  judge  of  its  materiality.  3  Gaines,  136.  The  rule  should  also  contain  the 
particulars  in  which  such  amendment  is  to  be  made,  in  order  to  instruct  the 
jostioe  where  to  amend  in  his  own  behalf  or  to  compel  an  amendment  io 
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behalf  of  the  party.  And,  onleM  this  is  the  case,  it  is  preeamed  that  the 
ralo  woald  be  a  nullity.  In  the  first  case,  the  justice  should  procure  aa 
office-copy  of  the  rule  for  his  own  sake ;  in  the  latter,  it  roust  be  served  od 
him  by  the  party,  before  he  can  bo  oompiBlled  to  amend.  Where  the  return 
is  imperfect,  the  justice  may,  by  arrangement  between  the  parties,  gratoit- 
ously  make  a  supplementary  return,  supplying  the  defect ;  bot^  where  a 
motion  is  made  to  amend,  the  usual  notice  of  the  motion,  fta,  must  be  given 
to  the  opposite  party.  2  Caines,  268 ;  6  Johns.  360.  Where  a  justice  made 
a  supplementary  return,  and  then  another  return  contradicting  it,  the  oomt 
refused  to  receive  either  and  proceeded  upon  the  first  7  Johnsi  648.  And, 
where  he  had  given  a  certificate  of  preceedings  in  the  cause,  and  afterwards 
contradicted  them  by  affidavit,  the  court  refused  an  order  to  amend,  accord- 
ing to  the  certificate.  3  Caines,  84.  And  in  all  cases,  where  the  first  re- 
turn is  precise,  specific,  and  fUII,  a  further  return  cannot  be  obtained  by  the 
party,  on  making  an  affidavit  supplementary  to  the  one  on  which  the  certio- 
rari was  founded.    2  Johns.  182. 

These  amendments  may  be  ordered  at  difierent  stag^es  of  the  suit,  accord- 
ing to  the  circumstances  of  the  case,  and  the  person  applying.  In  one  case, 
a  justice  was  allowed  to  amend  a  clerical  mistake,  on  payment  of  costs,  even 
after  the  cause  had  been  argued,  and  the  opinion  of  the  supreme  court  had 
been  delivered,  reversing  the  judgment  2  Caines,  134.  In  another  case, 
he  was  allowed  to  amend,  afVer  the  cause  had  been  noticed  for  argument, 
upon  an  affidavit  that  he  was  led  into  the  mistake  by  the  management  and 
imposition  of  Uie  plaintiff^s  attorney.  6  John.  360.  And  the  defendant  will 
be  allowed,  under  special  circumstances,  to  move  for  the  amendment  of  a 
clerical  mistake,  even  after  a  joinder  in  error.  3  Caines,  83.  But  the  plain- 
tiff cannot,  in  general,  move  to  amend  afler  an  assignment  of  errors,  and  ee- 
pecially,  afler  noticing  the  cause  for  argument  2  Caines,  383 ;  1  John.  493. 
But  the  manner,  time,  Ac,  in  which  a  party  must  apply  to  the  court  to  have 
the  justice's  return  amended,  and  the  practice  and  proceedings  thereon,  are 
now  generally  regulated  by  the  rules  of  the  difierent  courts  of  common  pleaa, 
it  being  provided  by  statute,  that  they  shall  have  the  power  to  compel  the 
justice  to  make  or  amend  his  return,  by  rule,  attachment  or  mandamus,  aa 
the  case  may  require.  2  R.  S.  185,  s.  179.  And  no  assignment  of  errors  or 
joinder  in  error  is  now  necessary,  (2  R.  S.  186,  s.  180,)  except  where  eiTor 
of  facts  is  assigned. 

It  is  not  necessary  on  service  of  the  rule  to  amend,  to  make  out  a  new  re* 
turn  complete.  It  may  be  done  with  leas  trouble,  and  with  equal  •eflbol  bf 
a  supplemental  retnm. 
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Jackson,  ex  dent.  Mbttcalfe,  against  Woodworth. 

Hie  affidavit  to  ground  a  motion  for  judgment  of  non-suit,  ought  to  be  b j 
the  attorney  in  the  caase,  and  state  that  the  cause  was  not  brought  to 
trial 

Ths  affidavit  for  judgment  as  in  case  of  non-suit,  in  tbi8 
cause,  was  made  by  the  clerk  of  the  attorney  for  the  de- 
fendant, and  though  it  stated  a  notice  for  trial,  it  did  not 
allege  that  the  suit  was  not  tried. 

Weston^  for  the  plaintiff,  relied  on  the  above  circum- 
stances as  conclusive  against  the  application. 

Per  Curiam,  For  the  reasons  assigned,  you  can  take 
nothing  by  your  motion. 

Motion  denied. 


Van  Rensselaer  against  Hopkins,  bail  of  Shelden. 

U  the  writ  against  bail  be  returnable  so  soon  after  service,  that  the  defend- 
ant cannot,  from  the  distance  at  which  his  principal  resides,  surrender  him 
in  time,  the  court  will  enlarge  the  period. 

Ehotp  moved  for  time  to  surrender  the  principal,  on  an 
affidavit  by  the  bail,  stating  that  the  capias^  returnable  on 
the  first  day  of  this  term,  was  not  served  on  him  till  the 
22d  of  July  ;  that  Shelden  resided  75  miles  west  of  him, 
smd  he  himself  near  800  miles  west  of  Albany,  to  which 
place  it  was  necessary  to  send  for  a  copy  of  the  bail  pieco, 
so  thai  it  was  impossible  to  make  the  surrender  in  due  time. 
That  the  plaintiff  had  sued  out  a  Ji./a.  against  the  goods 
of  Shelden,  which  the  opponent  had  been  informed,  and  at 
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the  time  verily  believed  to  be  true,  was  a  complete  exoner- 
ation from  his  liability. 

I 

Per  Ouriam.    Take  your  motion.(a)[l] 

Motion  granted. 


(a)  The  power  of  bail  to  take  and  surrender  their  principal,  may  be 
cised  by  deputy,  {Boardman  and  Eunt  v.  Jbtc^er,  1  Johns.  Cas.  413,)  and 
without  the  Jurisdiction  of  the  state  in  which  the  adtion  is  brought.  Nieotta 
T.  IngersoU,  7  Johns.  Rep.  145.  Our  court  is  not  so  rigid  in  exacting  a  sur- 
render within  eight  days,  as  the  courts  in  WestnioBter  Hail  ;aioknen  of  t^ 
principal  is  an  excuse  for  not  doing  it,  (Boardman  and  Hunt  v.  Fowler,  i>P-) 
and  would,  therefore,  it  is  presumed,  be  a  reason  for  enlarging  the  time ; 
which  will  be  done  if  the  bail  have  been  lulled  into  security.  lAvingsUm  ▼. 
BarUeSf  4  Johns.  Rep.  478.  Wh6re  an  attorney  has,  flpom  lona  ftd$  tneiivee^ 
assented  to  a  discharge  from  custody  on  giving  to  the  sheriff  ene  bail  who 
turns  out  insolvent,  the  court  will  permit  the  attorney,  after  having  filed  com- 
mon bail,  to  put  in  special  for  the  purpose  of  a  surrender.  OUchriat  ▼,  Ton 
Wagenen  and  Jfoore,  1  Caines*  Rep.  499.  The  surrender  is  complete  before 
entering  the  eoconeretur^  which  may  be  done  at  any  time.  Strang  ▼.  'Barber 
and  Griffin^  1  Johns.  Cas.  329.  The  application  to  the  court  for  leave  to 
surrender,  ought  not  to  be  made  till  after  the  eight  days  in  term  have  ex- 
pired,  for  till  then  the  right  of  the  bail  to  surrender  continues  by  la'n[.  £Qia 
V.  Hayy  id.  334;  see  1  Caines*  Rep.  11,  n.  (a). 

[1  ]  A  defendant  surrendered  by  his  bail  is  not  entitled  to  be  discharged  from 
imprisonment,  on  the  ground  that  the  plaintiff  had  given  notice  of  exceptions 
to  the  bail,  where  no  exceptions  had  in  fact  been  entered  on  the  bail  piece. 
Lawrence  v.  Qrahmn^  9  Wen.  477. 

Such  notice  would  have  discharged  the  bail ;  but  the  bail  not  having  avail- 
ed himself  of  the  right  to  a  discharge  gtowing  out  of  the  e±oeptioii;  the  de- 
fendant can  claim  no  advantage  under  it    Id. 

Bail  have  eight  days  in  full  term  to  surrender  their  prindpaL  Mat^  r. 
FoUfXt,  7  Wen.  607. 

The  plaintiff,  however,  may  proceed  in  his  auit  against  the  bail,  solBjeot  to 
the  right  of  the  bail  to  surrender  their  principal,  and  to  be  diacharged,.  on 
payment  of  costs.     Id. 

Bail  on  recognizance  will  be  relieved  on  such  a  bona  fide  attempt  to  aor- 
render  within  the  eight  days  allowed  for  the  surrender.  "Warm&t  t.  lBi|fdi«i^ 
3  Wen.  261. 

The  right  of  the  bail  to  discharge  himself  by  a  surrender  of  the  princi|Md 
ends  with  the  return  of  the  ca.  aa.  in  the  original  suit ;  and  the  eight  daja 
are  allowed  as  matter  of  grace  rather  than  right,  ^ewart  v.  FaUon,  I  Hall, 
88. 

The  force  of  the  special  bail  piece  isapent  by  arraston  a  ea.  aoL  though  Uit 
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priaoMir  eaoapa ;  and  be  oannot  afterward  be  surrendered  b  j  his  special  bail 
&  parte  ▼.  Badffdey,  7  Cow.  472. 

A  surety  for  she  jaii  Hbtrties  has  no  power,. as  such,  to  sur^ndar  his  prin* 
eipal  to  close  oonfioement.    Id. 

To  warrant  this,  the  technical  relation  of  principal  and  bail  must  exist  Id. 

Though  a  defendant  be  dischaiiged  under  the  insolvent  act,  if  be  ha?e  time 
to  plead  the  discharge,  but  omit  to  do  so,  an  exoneretur  will  not,  after  judg 
mont^  be  ordered  in  favor  of  his  special  bail,  on  account  of  the  discharge- 
OampbdL  v.  Paltrwr,  6  Cow.  596. 

They  must  surrender  in  the  ordinary  way.    Id. 

A  Judge  at  chambers,  or  a  commissioner,  &a,  may  orderan  exoneretur, -or 
the  discharge  of  the  principnl  under  the  body  act,  in  the  same  manner,  as  on 
an  actual  surrender.     Ounningham  v.  Brown,  6  Cow.  289. 

The  discharge  Is  conclusive^  and  cannot  be  questioned,  as  against  the  bail, 
lor  inregularity  or  (hiud.    Id. 

Bail  may  surrender  their  principal,  and  obtain  on  exoneretur  on  motion, 
after  the  eight  days  allowed,  ex  graiic^  for  surrender,  if  the  surrender  within 
that  time  was  prevented  by  sickness  of  the  principal  Tkoma$  ▼.  AiiUft*,  S 
Cow.  25. 

And  this,  though  no  order  to  stay  proceedings,  or  rule  for  enlarging  tlie 
time  to  surrender,  was  obtained  within  the  eight  days,  the  sickness  of  the 
principal  not  being  known  to  the  bail  within  that  time.  -  Id. 

The  eight  days  during  which  special  bail  may  surrender,  eat  i/raUa,  are  to 
be  computed  of  those  within  the  regular  teste  and  return  days  of  procMS. 
Wiggins  v.  WOson,  6  Cow.  420. 

If  a  defendant  omit  to  plead  his  Insdveot's  discharge  to  a  sci.  /b.,  whereby 
Judgment  by  default  goes  against  him,  he  is  concluded ;  yet,  In  such  case,  il 
the  bail  apply  witliin  eight  days  after  the  return  of  tho  writ  against  them, 
the  court  will,  upon  a  proper  case  being  made  out,  give  time  to  surrender, 
as  they  would  do  in  other  cases.    Franklin  v,  Thurber^  I  Cow.  427. 

And  in  the  mean  time  they  will  stay  the  proceedings,  and  will  further  or* 
der,  that,  on  surrendering  the  defendant  and  paying  the  costs  of  the  action, 
proceedings  against  them  be  perpetually  stayed.    Id. 

Where,  on  a  surrender,  and  committitur  of  the  defendant  by  his  bail,  the 
plaintUf  consented  to  an  exoneretur,  this  was  deemed  a  sufficient  dischai^ge^ 
as  it  regarded  the  plaintiff;  as  the  exoneretur  might  be  entered  by  the  bail, 
at  any  time,  and  pleaded.    KeUogg  v»  Munra,  9  J.  R.  500. 

Sunday  is  to  be  reckonki  one  of  the  eight  days.  Brawn  r,  SnUth,  •  J.  R 
84. 

Bail  may  depute  another  to  take  and  surrender  their  principal  NkoOfyr, 
hgermiU,  7  J.  R.  145. 

The  right  to  surrender,  resulting  from  the  relation  between  the  ball  and 
principal,  is  to  be  effected  as  circumstances  shall  require,  and  ki  not  a  pe^ 
ional  power  or  authority  to  be  executed  by  the  bail  only.    Id. 

That  bail  may  depute  ex  neeet9itat%    See  Bcwrdman  v.  Fowler,  1  J.  0. 41S 

The  bail  nay  take  their  priDcijpal  9Ut  of  the  jurisdiotMo  of  the  court  i» 
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which  they  entered  into  their  recognizances,  and  that  even  in  a  dUTerenl 
state.    NicoUa  v.  IngersoU,  7  J.  R.  145. 

So,  bail  to  ay  action  in  Connecticut,  were  allowed  to  take  their  principal 
hero.    Id. 

After  demand,  they  may  break  open  an  outer  door.    Id. 

And  may  take  their  principal  on  a  Sunday,  and  may  confine  him  till  the 
next  day,  and  then  surrender  him.    Id. 

The  time  allowed  the  bail  is  ex  gratia^  and  they  muse,  at  their  peril,  sur- 
render at  that  time.     OlcoU  v.  LUly,  4  J.  R.  407. 

The  principal  was  sued  in  1800,  and  made  no  defence,  but  judgment 
not  docketed  till  1 808 ;  in  the  meantime,  the  defendant  had  been  in  jail, 
reputed  insolvent,  and  sometime  after  removed  into  another  state ;  the  bail 
were  arrested  on  a  writ,  returnable  in  May  term,  1809 ;  on  the  ground  o( 
surprise  on  the  part  of  the  plaintifi)  the  court  in  August  term,  1809,  permit- 
ted the  bail  to  surrender  their  principal,  on  payment  of  costs  of  the  suit  on 
recognizance.    Livingston  v.  BarUes^  4  J.  R  478. 

After  the  time  for  surrender  has  expired,  the  court  will  not  relieve  the  baU 
by  ordering  nn  exoneretur  on  the  ground  that  the  defendant  is  a  resident  and 
not  liable  to  arrest     Stiver  v.  Sornberger^  19  "Wen.  121. 

Whether  the  bail  can,  in  any  stage  of  tlie  proceedings,  move  for  an  exone* 
retur  on  such  ground.    Id. 

In  an  action  on  a  recognizance  of  bail  put  in,  in  a  court  of  common  pleaa, 
»X)secuted  in  this  court,  the  time  of  surrender  is  governed  by  the  practice  ai 
ffeis  court,  and  not  by  that  of  the  court  in  which  the  recognizance  was  taken. 
Ward  V.  Mozer,  19  Wen.  158. 

]3ail  are  not  fixed,  till  the  expiration  of  eight  days  in  full  term  after  the  re* 
turn  of  process  against  them ;  until  after  the  expiration  of  which  time  they 
may  surrender  their  principal  Kane  v.  Jng^^dham^  2  J.  C.  403 ;  Strang  t. 
Barber,  1  J.  0.  329 ;  UOis  v.  Hay,  Id.  334 ;  Broum  v.  Smith,  9  J.  R.  84; 
Brownelow  v.  Ibrbes,  2  J.  R.  101. 

And  the  surrender  may  bo  made  without  application  to  the  court  EUia  ▼. 
ffay,  1  J.  C.  334. 

If  a  plaintiff  elect  to  sue  special  bail  jointly,  he  who  is  first  taken  shall 
have  time  to  surrender,  till  the.  last  is  taken  also,  and  till  the  time,  allowed 
the  last  for  surrendering,  is  expired.    BaUard  v.  Kibbe,  C.  C.  61. 

If  he  sues  them  separately,  then  each  may  be  separately  fixed,  or  one  may 
be  fixed,  and  the  other  may  afterward  surrender  the  principal,  and  be  dis- 
charged, so  that,  in  fact,  the  plaintiff  may  have  the  body  in  custody,  and,  at 
the  same  time,  go  on  with  a  suit  against  the  other  bail,  who  has  beei  ixed ; 
but  he  can  have  only  one  satisfaction.    Id. 

The  court  refused  to  eri^rge  the  time  for  surrendering  on  an  aiBdav«»  stat- 
ing that  the  bail  had  mistaken  the  time  of  the  return  of  the  capias  against 
him,  and  the  absence  of  the  principal  from  the  state.  Baihbone  v.  WarrtA, 
4  J.  R  310. 

The  time  for  surrendering  the  principal  was  enlarged  on  an  affidavit,  stat* 
iug  tlie  serv'ce  of  the  capias  to  have  been  made  but  a  few  days  before  its  re 
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turn,  and  the  residence  cf  the  defendant  and  his  bud  at  a  great  distance  from 
the  place  of  holding  the  court     Van  Bmsaelaer  v.  Hopkina^  3  Oai.  R.  136. 

Permitting  the  bail  to  exonerate  themselves,  by  a  surrende»of  their  princi- 
pal, within  eight  days  after  the  return  of  the  process  against  them,  is,  tech- 
iiicallj  speaking,  tx  graJtia ;  hut  is,  notwithstanding,  in  effect,  no  further  ex 
gtaJtia^  than  that  the  costs  in  the  suit  on  the  recognizance  are  always  required 
to  be  paid.    Bro/wnekw  ▼.  Ibrbea^  2  J.  R.  101. 

The  bail  are  relieved  alter  surrender  of  their  principal,  on  motion  and  not 
by  plea.    Id. 

The  revised  statutes  authorizing  surrender  of  principal  by  sureties  for  bail 
limits,  at  any  time  before  judgment  against  them,  does  not  entitle  them  to 
have  the  bond  given  up  after  suit  commenced  on  an  alleged  escape.  Bdts  v, 
Lkfermore,  1  Sand£  684. 

Where  the  defendant  is  in  prison  on  a  charge  of  felony,  he  may,  at  the 
inatance  of  his  bail,  he  brought  up  upon  a  Jiabeas  corpus^  that  he  may  be  sur- 
rendered.   BigneU  v.  Forrest^  2  J.  R.  482. 

Where  a  suit  is  brought  on  the  recognizance,  and  the  principal  is  sur- 
rendered within  the  time  allowed,  the  costs  must  be  paid  before  an  ezonere- 
tor  can  be  entered.  Parker  v.  TomUnaon^  2  J.  0.  220.  Browndow  v.  Ibrbea^ 
2  J.  R.  101. 

The  exoneretur  will  be  allowed,  although  the  bail  have  been  indemnified 
by  their  principal.    Brovmidow  v.  tbrhea^  2  J.  R.  101. 

The  flickness  of  the  bail  is  an  excuse  for  not  surrendering  the  principal 
within  the  eight  days.    Boardman  v.  Ibwler,  1  J.  0.  413 ;  S.  C,  C.  0.  108. 

The  exoneretur  will  be  permitted  to  be  entered  where  the  surrender  has 
b«en  duly  made,  after  the  expiration  of  the  eight  days.  Strang  v.  Barker^  1 
J  C.  329. 

When  exonerated  on  payment  of  costs,  the  bail  must  seek  the  plaintiflj 
and  pay  them,  without  waiting  for  a  demand,  or  tender  of  a  bill  Catheari 
V.  Carman,  1  J.  C.  220 ;  S.  C,  C.  0.  80. 

Though  a  defendant  be  discharged  under  the  insolvent  act,  if  he  have  time 
to  plead  the  discharge,  but  omit  to  do  so,  an  exoneretur  will  not  after  Judg^ 
ment  be  ordered  in  favor  of  his  special  bail,  on  account  of  the  discharge. 
Oampbdl  v.  Palmer,  6  Cow.  696. 

They  must  surrender  in  the  ordinary  way.     Id. 

A  judge  at  chambers,  or  a  commissioner,  &c.,  may  order  an  exoneretur,  en 
the  discharge  of  the  principal  under  the  body  act,  in  the  same  manner  as  on 
an  actual  surrender.     Cunningham  v.  Broum,  5  Cow.  289. 

The  discharge  is  conclusive,  and  cannot  be  questioned,  as  against  the  bail 
for  irregularity  or  fraud.    Id. 

Where  a  defendant  has  obtained  his  discharge  under  the  insolvent  aot^ 
tfter  a  judgment  against  him,  which  is  revived  by  set.  fa.^  personaUy  served, 
ais  bail  will  not  be  relieved  on  motion.    FravkUn  v.  Thurbcr^  1  Cow.  427. 

Where  the  defendant  neglected  to  avail  himself  of  his  discharge  under  the 
Buolvent  act,  but  allowed  judgment  to  be  perfected  against  him,  the  oouil 
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would  not»  on  motion  of  his  bai],  order  an  ezoneretur  oa  the  bidl  piMa 
Meehanit^s  Bank  v.  Hazard,  9  J.  R.  392.    Post  ▼.  BOey,  18  J.  R.  64. 

The  discharge  of  the  principal,  under  a  bankrupt  or  insolvent  law,  is  equi* 
Talent  to  a  eurreader,  so  that  if  obtained  at  any  time  before  the  period  alp 
lowed  the  bail,  ex  gratki^  has  expired,  they  may  avail  themselves  of  it;  but 
this  is  the  only  instance  in  which  the  bail  will  be  relieved,  where  the  event, 
on  which  the  application  is  grounded,  took  place  afler  they  were  leg^y 
fixed.     OkoU  v.  LiUy,  4  J.  R.  40T.     TmniMl  v.  Heaiy,  21  Wen.  670. 

The  discharge  of  the  defendant  under  an  insolvent  or  bankrupt  law,  before 
the  bail  are  fixed,  entitles  them  to  an  exonerelur,  without  a  surrender  of 
their  principal  JTone  v.  IngraJuurif  2  J.  C.  403.  Seamaia  v.  Draht,  1  CaL 
R.9. 

And  the  exoneretur  may  be  entered,  although  the  application  be  made 
alter  the  expiration  of  the  eight  days.    Seaman  v  Drake,  1  Cai.  R.  9. 

And  the  bail  are  in  like  manner  entitled  to  an  exoneretur,  where  th^  right 
to  imprison  the  principal  is  taken  away  by  the  legislature.  7\-umbuU  r, 
Healy,  21  Wen.  670.  White  v.  Blake,  22  Wen.  612.  Rutsell  v.  Ohampiont 
9  Wen.  462. 

An  exoneretur  will  be  ordered,  notwithstanding  the  allegation  of  fra«d ; 
this  can  be  raised  only  by  a  new  action.     IHuribttU  v.  ffealy,  21  Wen.  670. 

So,  proceedings  against  the  bail  will  be  staid,  afler  declaration,  plea,  and 
demurrer,  in  the  suit  against  them.    Riddles  v.  Mitcheil,  1  Cai.  R.  1 1,  d. 

A  person  was  arrested  on  mesne  process,  and  continued  in  prison  sixty 
days ;  in  the  meanwhile  he  was  fixed  as  bail ;  he  was  afterward  declared 
bankrupt,  under  the  law  of  the  United  States,  and  received  his  discharge ; 
held,  that  the  act  of  bankruptcy  was  not  consummate,  until  the  last  of  the 
sixty  days,  that  the  recognizance  of  bail  was  a  debt  proveable  under  the  com- 
mission, and  that  an  execution,  issued  on  the  Judgment,  on  the  reoogntnoice, 
should  be  set  aside,  with  costs.  RaOUwne  v.  Blackford^  1  CaL  R.  688.  K 
Y.  Dig.,  vol  1,  p.  243,  et  seq. 


f*187]  *DowNiNG  against  Baokbnstoks. 

A  promissory  note  without  words  of  negotiability,  may,  in  an  action  by  the 
payee  against  the  maker,  be  declared  on  as  a  note  within  the  statute. 

Assumpsit  by  the  payee  of  a  promissory  note,  witbont 
words  of  negotiability,  in  which  the  plaintiff  declared,  as  on 
a  note  within  the  statute ;  and  this  was  the  only  count  in 
the  declaration. 


«ta 
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OaineSf  on  a  general  demurrer,  confessed  that  if  the  cause 
were  to  be  determined  on  the  English  decisions,  it  would 
be  against  him ;  but  if  it  were  res  integra  in  this  court,  he 
had  much  to  say. 

Per  Ouriatn.  The  very  point  was  settled  in  Oreen  v* 
Long,  April  term,  1798,  in  conformity  to  the  adjudications 
in  Westminster-Hall. 

Judgment  for  the  plaintiff. 


Jackson,  ex  dcm.  Bobinson  and  others,  against  MuNSON. 

A  conviction  under  the  act  of  atfeninder,  if  after  the  signing^  the  preliminaty 
artides  of  peaoe^  is  void. 

Mabgaret  Johnson,  daughter  of  Sir  William  John- 
son, who  was  seised  of  the  premises  in  question,  was  in 
January,  1783,  convicted  under  the  act  of  attainder.  Passed 
October,  1779.  It  was  decided  that  the  attainder,  being 
after  the  preliminary  articles  of  peace  were  signed,  was 
void. 


Blasdell  against  Hewtt,  q.  (.,  The  Oyebseebs  of 

Kingsbury. 

A  dedaration  for  a  penalty  fbr  sellitig  liquor  oontniry  to  the  "  aot  to  lay  a 
duQr  on  strong  liquora,  and  fix*  regulating  inna  and  taverns,"  ought  to  state 
the  town  where,  time  when,  quality  and  quantity  of  liquor,  and  negative 
the  liquors  in  the  proviso  in  the  7  th  section. 

•  Error  on  certiorari  to  a  justice's  court,  in  a  qui  tarn  ac* 
tion  tor  the  penalties  incurred  under  the  seventh  section 
of  the  act,  entitled  "  An  act  to  lay  a  duty  on  strong  liquors, 
and  for  regulating  inns  and  taverns,"  by  which  it  is  or- 
dained, 1  Eev.  Laws,  484.     "  That  if  any  person  shall  sell 
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by  retail,  any  strong  or  spirituous  liquors,  without  having 
such  license  as  aforesaid,  or  if  any  person  shall  sell  any 
strong  or  spirituous  liquors,  to  be  drank  in  his  or  her  housCi 
out-house,  yard,  or  garden,  without  having  entered  into 
such  recognizances  as  aforesaid,  every  person  who  shall  be 
guilty  of  either  of  t^e  offences  aforesaid,  shall  forfeit,  for 
each  offence,  the  sum  of  twenty-five  dollars :  Provided  al- 
ways, that  no  person  shall  be  subject  to  be  prosecuted  by 
virtue  of  this  act,  for  selling  metheglin,  currant-wine, 
cherry-wine,  or  cider,  to  be  by  such  person  made,  and 
which  shall  not  be  drank  in  his  house,  out-house,  yard  or 
garden."  By  the  16th  section  the  penalties  are  recover- 
able "  by  any  person  who  shall  prosecute  for  the  same ;  one 

moiety,  when  recovered,  to  be  paid  to  the  overseers 
[*188]     of  the  *poor."    The  declaration  was  "as  well  for" 

Hewit  "  as  the  overseers  of  the  poor,"  &c.,  that 
the  now  plaintiff  "  did  sell,  or  allowed  to  be  sold,  strong  or 
p^iirituous  liquors,  to  be  drank  in  his  house,  contrary  to  the 
ibrm,  &c.,  and  therefore,"  "  the  aforesaid  Thomas  Blasdell 
IB  indebted,"  &c.  To  this  the  defendant  demurred  specially, 
**  because  it  was  not  set  forth  to  whom  the  said  strong  or 
spirituous  liquors  were  sold,  nor  where ;"  and  the  demurrer 
being  overruled,  the  cause  went  on  by  consent,  as  if  upon 
the  general  issue,  in  which  the  jury  found  a  verdict  for  the 
plaintiff. 

Weston^  for  the  plaintiff  in  error,  assigned  the  following 
reasons :  1.  That  the  action  was  in  the  name  of  the  plain- 
tiff below,  and  that  of  the  overseers ;  whereas  it  ought,  by 
the  statute,  to  have  been  in  his  own  ;  2.  That  though  the 
overseers  of  the  poor  of  the  town  were  entitled,  the  decla- 
ration did  not  state  time  or  place  where  the  offence 
was  committed;  8.  That  it  was  in  the  alternative,  "sold, 
or  allowed  to  be  sold,"  and,  therefore,  wanted  •  certainty  ; 
i.  That  the  kind  of  liquors  sold  was  not  stated ;  5.  That 
the  declaration  did  not  negative  the  selling  to  be  of  the 
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liquors  mentioned  in  the  proviso;  6.  That  conviction  was 
not  set  forth. 

Per  Ourtam.  The  first  point  relied  on  for  error  has  been 
determined  against  you  this  term,  in  a  cause  under  the  act 
for  the  inspection  of  flour.  See  Ferris  v.  Cbfes,  post,  207. 
The  answer  may,  therefore,  be  confined  to  the  other  objec- 
tions. 

Shephard,  contra.  By  consenting  to  go  to  trial,  the  now 
plaintiff  has  waived  all  exceptions  to  the  proceedings.  As 
to  the  last  error  urged,  it  is  never  required  to  state  a  con* 
viction,  in  order  to  warrant  a  judgment 

B:knt,  Ch.  J.  The  act  Section  16,  1  Rev.  Laws,  490, 
gives  the  moiety  of  the  penalty  to  the  overseers  of  the  town 
in  which  the  offence  is  committed ;  this  alone  is  fatal. 

Spenceb,  J.  The  declaration  wants  time  and  place ;  nor 
does  it  negative  the  qualifications  of  the  **  proviso."(a)  For 
all  of  these  reasons  it  is,  therefore,  bad. 

Livingston,  J.  It  ought  to  have  been  shown  what 
liquors  were  sold,  and  perhaps  to  have  negatived  the 
others. 

Thompson,  J.  The  declaration  is  clearly  defective  on 
the  last  ground  taken  by  Mr.  Justice  Spencer. 

Judgment  reversed. 


(a)  This  ought  to  he  the  "dauae."    See  Bimghicm  y  Strong,  1  Oaines*  B»p 
486.  and  note  there. 
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[♦139]  ♦Gardinier  against  Crocsjir. 

A  dear  mlrtAlEe  of  the  time  when  a  writ  is  retomable,  will,  if  merits  W 
shown,  eztnise  a  default,  on  x>ajment  of  oosti^  and  pleading  iasusblj. 

W.  Yak  Ness  moved,  in  an  action  of  assault  and  bat- 
tery, to  set  aside  the  default  and  subsequent  proceedings 
on  two  affidavits ;  one  by  the  defendant,  stating  that  be 
thought  the  writ  was  returnable  as  of  this  term,  and  had  a 
good  and  substantial  defence ;  the  other  by  himself,  that  be 
had  been  retained  to  defend,  but  was  informed  the  writ 
was  returnable  the  first  Monday  in  this  August,  and  bad 
not^  therefore,  given  notice  of  retainer. 

Van  Vechiaij  contra,  stated  the  writ  to  have-been  retom- 
able  in  May. 

Per  Gwriam.  Take  your  motion  on  payment  of  coetai 
and  plead  issuably. 


Van  Drisner  against  Christie. 

In  real  actions^  motion  must  be  made  for  Judgment 

In  dower,  and  all  real  actions,  judgment  oanqot  be  eia. 
tered  without  motion  in  open  court 
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MsiKS  against  Childs. 
PftKrtice  to  obtain  bonds  filed  for  secority  fbr  coetB. 

The  clerk  cannot  give  up  bonds  filed  for  security  for 
costs  in  an  action  where  a  non-resident  is  plaintiff;  the  ap- 
plication must  be  to  the  court,  and  the  affidavit  on  which 
It  is  founded  should  state  the  due  taxation  of  costs,  the 
oame  of  the  surety,  and  the  non^residence  of  the  plaintiff. 


MuMFORD  against  Cahmank. 

The  rale  as  to  changing  the  venne,  by  a  defendant,  on  acconnt  of  the  red- 
dence  of  his  witnesses,  does  not  applj  between  the  connties  of  Kings  and 
New  York.  ;  See  1  Gainea*  Rep.  1^  2,  et  aeq, 

*  This  was  an  application  to  change  the  venue  from  the 
county  of  Kings  to  the  city  and  county  of  New- York,  on 
an  affidavit,  that  all  the  witnesses  pf  the  defendaiit  resided 
m  the  city  of  New-York. 

Per  Curiam.  The  rule  we  have  laid  down,  as  to  allowing 
the  defendant  to  bring  back  the  venue,  when  his  witnesses 
reside  in  the  county  to  which  it  is  to  be  removed,  and  the 
plaintiff  does  not  show  that  he  has  any  where  it  is  laid, 
cannot  apply  to  a  case  like  the  present.  The  court-house 
of  the  county  of  Kings  is  so  contiguous  to  the  city  of  New- 
York  that  there  is  no  hardship  in  carrying  witnesses  firom 
one  place  to  the  other.(a)  There  is  hardly  a 
county  in  the  state,  *in  which  the  witnesses  who  [*140J 
attend  a  trial,  do  not  travel  further  than  they 
will  in  the  present  suit.     Take  nothing  by  the  motion. 

(o)  8.  P.  Hdkroft  v.  CoUweot^  Andrews,  66. 
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Jackson,  ex  dem.  Cramer,  against  Stiles  ;  Williams, 

Tenant. 

On  application  for  attachment  for  costn  on  non-suit,  for  not  confessing  lease, 
fta,  the  affidavit  mnst  show  that  there  was  authoritj  to  demand  them 
given  by  the  lessor. 

On  motion  for  an  attachment  for  not  paying  cost^«,  on 
account  of  the  plaintiffs  being  non-suited,  for  want  of  con- 
fessing lease,  entry,  and  ouster,  the  affidavit  must  state  that 
the  person  demanding  them  of  the  tenant  was  duly  au- 
thorized by  the  lessor  of  the  plaintiff,  according  to  the 
English  practice.(a) 


Brandt,  ex  dem.  M'Clbland,  against  Burrows. 

A  notice  for  Judgment  as  in  case  of  non-suit,  is  not  waived  bj  a  notice  for  a 
commission. 

■ 

Scott  insisted  that  the  notice  of  motion  for  judgment  as 
in  case  of  non-suit,  was  waived  by  giving  subsequent  notice 
of  an  application  for  a  commission. 

Per  Curiam.  The  defendant  knew  you  were  entitled  to 
stipulate ;  he,  therefore,  comes  prepared,  if  you  do  that^ 
to  make  his  other  motion.  If  you  elect  to  have  judgment 
of  non-suit  against  you,  it  is  in  your  power.  If  not  you 
must  stipulate,  and  then  the  motion  for  the  commission 
will  be  granted. 

(a)  Run.  Eject  41B. 
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Jackson,  ex  dem.  Lawyer,  against  Stiles;  pALMiriERi 

Tenant. 

Notion  of  motion  to  set  aside  prooeedinga  against  the  casoal  ejector,  and  ad* 
mit  the  tenant  to  defend,  is  not  bad  because  signed  **  attornej  for  tbe 
tenant" 

QUACEIENBOSS  objected  to  the  notice  of  motion  to  set 
aside  proceedings  against  the  casual  ejector,  and  that  the 
tenant  might  be  admitted  to  defend,  because  it  was  sub* 
acribed  "  attornej  for  the  tenant'* 

Per  Ouriarn.    There  is  nothing  in  the  objection. 


Retkolds  against  Bedford. 
Herrick  against  Bedford. 

A  demurrer  to  evidence  is  not  a  proceeding  applicable  to  the  ten  pound  act, 
and  a  Justice  maj,  therefore,  overrule  it,  though  there  be  no  Joinder  in  de« 
murrer,  or  Judgement  prayed  for.  If  n  Justice  undertake  to  set  out  the  oath 
he  administered  to  a  constable,  and  it  vary  from  that  prescribed,  it  is  fatal* 
notwithstanding  he  state  that  he  *'  duly"  administered  it 

On  a  certiorari  in  these  causes  to  a  justice's  court,  tbe 
errors  relied  on  were,  that  in  one  it  appeared  on  the  face  of 
the  record,  the  justice  overruled  a  demurrer  to  evidenoei 
without  any  demand  of  judgment  from  the  opposite  party, 
or  his  having  joined  in  it;  till  which  period,  it  was  con* 
tended,  there  was  no  issue  in  law.  That  in  the 
other,  the  *constable,  though  said  to  be  duly  sworn,  [*141] 
appeared  not  to  have  been  so,  as  the  oath  set  out 
was  only  "  to  attend  the  said  jury,  and  to  keep  them  to- 
gether in  a  private  place,  until  they  had  agreed  on  theii 

Vol.  IIL  18 
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v^erdict;"  and  that  in  both  cases  the  witnesses  were  sworn 
to  **  maintain  the  action,"  instead  of  "  to  declare  the  truth." 

Cady^  for  the  plaintiflT,  on  the  first  point,  cited  4  Bac 
Abr.  137,  (Old  edition,)  and  on  the  last^  Day  v.  TTtBcr,  2 
Caines'  Bep.  184. 

Per  Curiam.  In  the  first  of  these  causes,  we  think  there 
IS  no  error  in  the  point  relied  on.  The  justice,  in  our  opin- 
ion, was  correct  in  overruling  the  demurrer.  The  act  con- 
ferring jurisdiction  to  justices  of  the  peace,  gives  to  either 
party  the  right  of  trial  by  jury ;  and,  when  it  is  consid- 
ered generally,  that  the  justices  cannot  be  much  acquainted 
with  the  science  of  the  law,  it  cannot  be  important  to  the 
parties  litigant  to  draw  the  examination  of  facts  from  the 
jury  to  the  court.  An  act  of  the  last  session  enables  every 
party  aggrieved,  to  obtain  a  special  return  of  the  facts ; 
(4  Sta.  Laws,  476,  c.  93,)  and  this,  we  think,  ought  to  su- 
persede demurrers  to  evidence.  They  are  frequently  inter- 
posed to  entangle  justice  in  the  nets  of  the  law ;  and  we 
mean  to  be  understood,  that  the  inferior  magistrate  riglitly 
overruled  it,  on  the  ground  that  it  is  a  proceeding  inappU* 
cable  to  suits  under  the  "  act  for  the  more  speedy  recovery 
of  debts  to  the  value  of  twenty-five  dollars."  The  judg- 
ment in  that  cause  must,  therefore,  be  affirmed.  In  the 
second  it  must  be  reversed,  agreeably  to  the  decision  in 
Day  V.  Wilber.  For  the  justice  has  undertaken  to  set  forth 
the  oath  he  did  administer ;  and  as  it  is  materially  variant| 
the  word  "  duly"  cannot  be  of  any  avail. 

Judgment  of  affirmance  in  the  first  cause. 

Of  reversal  in  the  seoond. 


Ik 
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Clendining  and  Adams  against  Church. 

9«ither  a  want  of  avering  interest,  nor  the  words  of  the  insurance  being, 
''policy  to  be  proof  of  interest,"  are  of  themselyefl  evidence  of  a  wager 
policy.  On  a  wager  policy,  to  entitle  the  assured  to  recover,  the  loss  must 
be  absolutely  total ;  a  technical  total  gives  no  right 

This  was  an  action  on  a  policy  of  insurance  on  the 
schooner  Neptune,  from  Wilmington,  North  Carolina,  to 
E^ingston,  Jamaica.  At  the  foot  of  the  instrument  was  a 
written  memorandum  in  these  words :  '*  Warranting  no- 
thing ;  policy  to  be  proof  of  interest,  and  no  insufficiency 
of  papers  to  be  of  detriment  to  the  insured."  The  decla 
ration  contained  no  averment  of  interest  in  any  one. 

At  the  trial,  it  appeared  that  the  vessel,  when  pursuing 
the  voyage  insured,  was  captured  by  a  Spanish 
privateer,  *and,  on  being  chased  the  next  day  by  a  [*142] 
British  armed  vessel,  was  run,  by  the  prizemaster, 
upon  the  rocks  off  the  Island  of  Cuba.  That  while  she  lay 
there,  she  was  boarded  and  re- taken  by  the  boats  of  the 
British,  who  got  her  off,  after  being  much  injured  in  her  bot- 
tom, and  losing  her  anchors,  cables  and  keel.  That  they 
then  carried  her  to  Jamaica,  where  she  was  libelled  and 
restored,  on  payment  of  one  eighth  of  ber  value  for  salvage, 
but  on  being  hove  down  to  be  examined,  was  found  to  be 
80  much  damaged,  that  to  repair  her  would  cost  more  than 
the  amount  of  the  insurance,  by  which  she  was  fully  co- 
vered. In  consequence  of  this,  the  captain,  who  was  also 
owner,  sold  her  for  120Z.,  Jamaica  currency,  to  Messrs. 
Curry  &  Co.,  who  repaired  her,  but  what  it  cost  did  not 
appear.     No  evidence  of  abandonment  was  offered. 

On  this  testimony  the  plaintiffs  rested  their  cause,  and 
the  counsel  for  the  defendant  moved  for  a  non-suit,  because, 
as  it  was  a  wager  policy,  and  the  Neptune  did  arrive,  a  loss 
had  not  happened ;  and  allowing  it  to  be  an  interest  policy, 
on  which  the  plaintiffs  mighty  notwithstanding  the  restora- 
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tion,  recover  an  average  loss,  yet  there  was  not  any  proof 
adduced  to  show  its  amount.  The  judge  inclining  to  tbig 
opinion,  ordered  the  plaintiff  to  be  called,  and  as  he  did 
not  answer,  granted  the  non-suit 

Application  was  now  made  to  set  it  aside  on  the  follow- 
ing grounds :  1st.  That  the  capture  by  the  Spanish  priya* 
teer  made  the  loss  total,  and  entitled  the  plaintiffs  to  reoo- 
ver ;  2d.  That  if  it  was  an  interest  policy,  the  plaintiffs  were 
entitled  to  recover  for  a  partial  loss,  the  aaiount  of  which 
should  have  been  submitted  to  the  jury. 

Riker^  in  support  of  the  motion.  On  a. wager  policy,  as 
there  is  no  partial  loss,  a  capture,  though  but  for  five  min- 
utes, creates  a  total  one.  On  this  subject  the  English,  de- 
cisions are  not  many,  and  those  difficult  to  be  reconciled. 
The  first  to  which  it  will  be  necessary  to  call  the  attention 
of  the  court  is  Depaha  v.  Ludlow^  Com.  Rep.  261.  In  that 
case  the  vessel  was,  after  capture,  retaken ;  but  the  mere 
interruption  of  the  voyage  was  held  to  give  a  right  to  re- 
cover. The  same  principle  is  found  in  Poiid  v.  EXng^  1 
Wils.  191.    On  a  policy  for  time,  the  vessel  was  taken, 

retaken,  and  restored  on  salvage;  yet  the  loss  was 
[*143]     ruled  to  be  *total.     In  Wliitehead  v.  Banoe,  Marsh. 

426,  a  similar  decision  was  made.  Ihle  v.  Fitzge" 
i-ald^  Willes,  641,  does  not  apply.  That  was  not  a  case  of 
capture ;  and  the  question  here  is,  does  a  capture  make  ^ 
total  loss?  On  a  wager,  a  capture  gives  a  vested  righti 
which  subsequent  restoration  cannot  defeat.  On  an  inter- 
est policy,  the  rule  is  different,  because  it  is  a  contract  of 
indemnity,  founded  on  property  ;  the  restoration,  therefoFe, 
may  affect  the  claim  for  a  total  loss,  and  make  it  only  an 
average.  No  such  reasoning  can  apply  to  a  wager.  On 
the  second  point,  it  is  to  be  observed,  that  the  words,  "  in- 
terest or  no  interest,"  do  not  necessarily  make  a  wager 
policy.  1  Marsh.  99.  That  the  present  was  a  wager  policy 
18  not  inferrible,  from  their  being  no  averment  of  interest 
in  any  one.    It  is  not  essential  to  aver  interest  in  an  action 
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».a  an  interest  policy.  2  Marsh.  691,  citing  Orawfurd  v. 
hnnter^  8  D.  &*  E.  18,  where  that  point  was  settled  on  de- 
marrer  to  the  4th  count  of  the  declaration.  This,  then, 
might  have  been  an  interest  policy ;  the  facts,  therefore, 
ocighi  to  have  been  submitted  to  the  jury  to  determine  the 
extent  of  the  partial  loss,  as  they,  in  themselves,  afiforded 
a  means  of  ascertaining  the  amount. 

Pendleton  and  Hoffman^  contra.  The  true  policy  on 
which  wager  policies  turn  is,  has  there  been  a  total  loss 
of  the  voyage  ?  Spencer  v.  Franco^  Park,  75.  If  not,  a 
mere  capture,  which  neither  defeats  the  voyage,  nor  alters 
the  property,  gives  no  right  of  recovery.  Dean  v.  Dicker^ 
2  Stra.  1250,  acknowledges  the  same  position.  Lee,  Ch. 
J.,  says,  that  had  the  ship  been  re-captured  before  carried 
infra  prassidiaj  the  decision,  which  was  in  favor  of  the 
plaintiff  might  have  been  otherwise.  In  Depaba  v.  Liid* 
bwj  the  voyage  was  defeated  by  the  interruption.  So  in 
.Pond  V.  King^  the  insurance  was  for  time,  and  the  cruise 
totally  lost.  The  same  principle  is  recognized  in  TFtVtcr- 
jpoan  V.  Banks,  Marsh.  406.  We  admit  that  in  this  coun- 
try,  actions  on  wager  policies  may  be  maintained,  and  that 
if  this  be  a  wager  policy,  it  was  not  necessary  to  abandon ; 
but  if  this  be  not  a  wager  policy,  then  we  contend  the  non- 
suit ought  to  stand.  The  facts  could  not  warrant  referring 
the  case  to  the  jury.  They  had  no  criterion  to  estimate  au 
average,  and  could  not  be  allowed,  without  a  datum  to  go 
by,  ta  settle  one  by  guess.  Grawfard  v.  Hunter  is 
not  applicable  to  the  *case  before  the  court  In  [*144J 
that  case,  the  count  demurred  to  had  words  tanta- 
mount to  an  averment  of  interest.  But  whatever  may  bo 
the  English  decisions  on  this  point,  our  policies  have  a 
clause  which  renders  it  necessary.  The  underwriter  con- 
tracts to  pay  only  after  proof  of  loss  and  interest.  Against 
this  may  be  urged  the  memorandum.  If  so,  then  it  is  a 
wager  policy,  and  within  the  arguments  used  on  the  first 
point     They  are  fully  established  by  the  decision  in  P^U 


144  CASES  IN  THE  SUPREME  COURT. 

Clendining  t.  Church. 

V.  Fitzgerald,  which  overturned  the  cases  referred  to  bj 
the  opposite  side,  and  established  that  on  a  wager  policy 
there  could  be  no  technical  total  loss.  It  is  not  requisite 
that  the  ship  should  actually  perish.  If  she  arrive  at  a 
port,  not  that  of  her  destination,  it  gives  a  right  to  recover ; 
but  when  she  does  arrive  there,  a  total  loss  cannot  havb 
happened,  though  a  capture  may  have  intervened. 

Biker,  in  reply.  The  only  reason  why  interest  was  ever 
thought  necessary  to  be  averred  in  a  British  policy,  was  to 
take  it  out  of  the  19  Q.  II.  c.  87,  against  wagering  insur- 
ances. Therefore,  where  the  contract  is  upon  foreign  pro- 
perty, no  averment  of  interest  is  requii*ed.  Nantes  v. 
Thompson,  2  Eagt,  885.  The  determination  in  Franco  v. 
Spencer  turned  on  the  evidence  not  maintaining  the  count. 
The  declaration  stated  a  capture  by  enemies ;  and  it  was 
proved  that  at  the  time  when  the  vessel  was  taken,  preli- 
minaries of  peace  were  signed,  so  that  there  was  in  fact 
no  enemy  existing.  To  protect  the  insured  against  a  cap- 
ture on  a  wager  policy,  the  same  words  are  used  as  in  one 
on  interest ;  on  both,  therefore,  the  construction  must  be 
the  same. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court  This 
must  be  considered  in  the  light  of  a  wager  policy. [1] 
The  words  "policy  to  be  proof  of  interest,"  are  not  con- 
sidered as  being  of  themselves  evidence  of  a  wager  policy, 
{Nantes  v.  Thompson,  2  East,  890,)  although  the  statute  of 
19  G.  IT.,  seems  to  prohibit  policies  with  such  clauses  in- 
serted, on  the  ground  of  their  being  wagers.  Nor  is  the 
want  in  the  declaration  of  an  averment  of  interest  in  the 
plaintiffs,  either  in  their  own  right,  or  as  trustees,  to  be 
considered  as  decisive  evidence  of  no  interest,  since  it  has 
been  ruled  in  the  case  of  Nantes  v.  T/iompson,  2  East,  892, 

[1]  A  wager  policy  is  valid  at  oommoa  law,  {Jtihel  v.  Chturch,  2  J.  0.  $31 
Ahbot  y.  Sebor,  3  J.  C.  39.) 
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that  such  an  averment  is  not  requisite  even  in  an  interest 
policy.      But  these  circumstauces  taken  in  con- 
nection with  a  fact  stated  in  the  present  case,  *that     [*145] 
the  captain  was  owner  of  the  vessel,  will  deter- 
mine the  nature  of  the  policy,  especially  as  no  agency  or 
trust  is  anywhere  pretended  by  the  plaintiffs. 

Assuming  it,  then,  as  a  fact,  that  this  is  a  wager  policy 
the  question  is,  whether  the  capture  by  the  Spanish  priva* 
teer  amounted  to  a  total  loss  ? 

This  was  a  bet  upon  the  arrival  of  the  vessel  at  King 
Bton,  in  Jamaica.  The  perils  which  may  have  happened 
to  the  vessel  on  the  voyage  are  immaterial,  provided  she 
performed  her  voyage,  for  that  determines  the  bet  in 
&vor  of  the  insurer.  It  is  stated  that  the  vessel  did  arrive 
at  Jamaica,  and  as  no  question  is  made  about  the  particultr 
port  at  which  she  arrived,  we  may  intend  that  she  arrived 
at  Kingston.  The  intermediate  capture  was  immaterial,  as 
the  voyage  was  performed  before  suit  brought  This  point 
does  not,  however,  appear  to  be  well  settled  in  the  books. 
Some  of  the  cases,  and  particularly  that  of  Dean  v.  Dicker^ 
2  Str.  1260,  go  to  prove  that  even  upon  a  wager  policy,  if 
the  ship  be  taken,  it  is  a  total  loss,  however  illegal  the  cap* 
ture  may  be,  and  although  the  ship  be  taken  or  restored. 
Marshall,  424.  But  from  what  fell  from  Lord  Mansfield, 
when  speaking  of  the  case  of  Poh  v.  Fitzgerald^  in  Ooss  v. 
Withers^  2  Burr.  695,  and  from  what  was  observed  by  him 
and  the  other  judges  of  K.  B.  in  Kuden  Kemp  v.  Vigne^  1 
D.  &  E.  808,  310,  the  inference  would  rather  seem  to  be^ 
that  a  temporary  capture,  with  a  subsequent  recovery  and 
final  arrival  at  the  port  of  destination,  was  not  a  total  loss 
in  the  case  of  a  wager  policy.  This  to  me  appears  to  be 
the  most  advisable  rule. 

A  temporary  capture,  in  the  case  of  an  interest  policy,  is 
a  total  loss  only  at  the  election  of  the  insured,  and  unless  he 
abandon  pending  the  capture,  he  cannot  make  it  a  total  loss. 
It  is,  therefore,  not  an  absolute  total  loss,  but  a  total  loss  at 
the  election  of  the  party.    But  in  wager  policies,  the  loss 
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should  be  absolutely  and  finally  total,  for  otherwise  a  ten^* 
porary  embargo  of  only  a  day,  without  any  oth^r  intemxp' 
ti6n  of  the  voyage,  would  be  a  total  loss,  although  the  ves- 
sel should  have  arrived  in  safety.  I  the  more  readily  adopt 
this  opinion,  because  wager  policies  ought  not  to  be  en- 
couraged, and  it  is  not  pleasant  that  the  time  of  the'oourt 
should  be  occupied  in  discussing  them. 

[*146]        *LiviNasTON,  J.    Though  I  concur  in  the  opi- 
nion of  the  court,  as  delivered  by  the  Chief  Jucftide, 
I  shall  trespass  on  the  patience  of  the  bar,  in  stilting  the 
reasons  that  have  led  to  this  coincidence. 

There  can  be  no  doubt  this  wad  not  intended  sA  a  gamb- 
ling insurance.  The  policy  is  made  "proof  of  interest,** 
only  to  dispense  with  establishing  that  fact  in  the  ordinary 
way.  The  nature  of  every  insurance,  whether  on  interest 
or  otherwise,  should,  perhaps,  always  depend  on  the  trcitli 
of  the  case,  and  not  on  any  equivocal  terms  which  may 
have  been  used  for  different  purposes.  Without  determine 
ing,  however,  to  which  class  this  contract  belongs;  the  non- 
suit was  in  either  case  proper. 

If  of  the  gaming  kind,  as  the  vessel  arrived  at  Jamaica^ 
a  total  loss  did  not  happen,  in  which  event  only  can  there 
be  a  recovery.  It  was  strenuously  insisted  that  a  capture, 
even  for  five  minutes,  confers  a  right  to  recover  on  such 
policy,  which  cannot  be  defeated  by  a  subsequent  release 
and  safe  arrival  of  the  property.  Were  we  to  sanction  so 
extravagant  a  position,  all  insurances,  esp^ially  during  a 
war,  would  be  converted  into  wagers,  as  the  merchant;  on 
the  slightest  interruption,  would  receive  payment  for  m 
total  loss ;  and,  also,  if  liberated,  retain  his  property,  the 
na?urer  himself  not  being  entitled  to  salvage.  It  is  astonish^ 
ing  that  courts  have  ever  intermeddled  with  wagers  of  any 
kind.  It  is  not,  however,  for  us  to  apply  a  remedy ;  this 
must  be  left  to  the  legislature.  In  England  this  species 
of  gaming  is  restrained  by  act  of  Parliament;  and  until 
our  legislature  provide  the  same  wholesome  checks,  it  is  oni 
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'dul^  hot  f6  hold  otit  TiilDecessary  encouragement*  to  A  prao* 
ttee.  which,  instead  of  promoting  fair  trade,  the  only  legi* 
thni&fe  object  of  marine  insurance,  is  a  direct  incitement  to 
the  Tfdnt  species  of  fraud.    This  we  should  do,  were  we  to 
pla6e*  the'  assured  -in  a  wager  policy  on  a  more  favored 
looting  than  those  who  have  a  real  interest  at  stake,  which 
fa  the  direct  tendency  of  the  plaintiffs'  interpretation. 
'■'  On  fln  ifiterest  policiy,  it  is  conceded^  that  capture  for  a 
time  is  not  a  total  loss,  unless  followed  by  abandonment 
labile  the  ^edti^int  continues.    If  the  cargo  be  valuable,  or 
to  its  way  to  a  goodmarketi  thd  owner  will  frequently  pre* 
fsfr  the*  ohance  of  restoration  to  an  immediate  ces- 
rion;  b«t*on  the  plaintiflfs'  principles,  a  moment's    [*147] 
TestraiM  fixes  the  underwriter  of  a  wager  policy, 
Although  the  property  immediately  after  arrive  at  its  des- 
tined port.    I  should  be  sorry  if  this  were  law,  but  it  is  not, 
And  mischievous  would  be  the  consequences  of  a  rule  of  the 
kind.    It  is  of  no  use  to  inquire  what  length  of  possession 
Iftffer  capture  devests  an  owner  of  his  property ;  or  whether 
the  prize  must  be  conducted  infra  prcMidicty  or  if  an  actual 
condeimnation  must  intervene.    It  is  now  well  settled,  that 
the  only  question  which  can  occur  between  parties  to  a 
poliisy  is,  whetlier  there  was  a  capture  in  fact,  with  this 
difTererrce,  however,  that  on  policies  on  interest,  an  aban- 
donment may  immediately  be  made,  and  the  underwriter 
thus  ^charged  with  a  total  loss;  but  on  other  policies,  there 
olin  be  no  abandonment  to  fix  the  party,  and,  therefore,  a 
light  to  reoover  cannot  depend  on  the- single  circumstance, 
bf  6Elpture,  but  on 'its  consequences  as  to  the  future  fate  or 
dentitation  of  the  vessel.    As  the  assurer  has  no  salvage 
And  i^nnot  be  (^lled  oh  for  a  partial  loss,  his*  undertaking 
tnuat  necessarily  be,  not  that  the  vessel  shall  not^  be  taken, 
but  that  Bhe  shall  not  be  lost  thereby,  or  ultimately  stopped 
in  her  vbyage.    If  she  arrive  safe,  even  after  a  capture,  he 
wins,  or  rather  does  not  lose,  the  wager.     Why,  indeed, 
should  a  momentary  obstruction  by  capture,  any  more  than 
a  detention  to  refit,  after  a  fire  or  storm,  be  estimated  a 
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total  loss?  The  injury  in  the  first  case  is  often  less  than  in 
either  of  the  other.  Were  the  insurer's  liability  to  depend 
on  the  naked  fact  of  capture,  how  easy  would  it  be,  where 
there  was  an  insurance  on  interest  in  the  form  of  a  wager, 
to  induce  a  belligerant  to  possess  himself  of  the  property  a 
little  while,  with  the  express  view  of  charging  the  under- 
writer with  a  total  loss.  The  assured  might  always,  with 
a  little  management,  win  the  wager,  and  at  the  same  time 
secure  his  property. 

But  without  further  reasoning,  the  English  authorities^ 
cited  by  the  plaintiffs'  counsel',  are  directly  opposed  to  his 
client's  pretensions.  In  Depaba  v.  Ludhw^  (Com.  861,)  the 
court  did  not  proceed  on  the  fact  of  capture  alone,  but  on 
the  "  damage  which  the  plaintiff  received  by  the  interrup- 
tion of  his  voyage;"  for  the  vessel,  on  being  recaptured,  was 
brought  to  Harwich,  and  that,  too,  not  until  after  an  action 
wus  commenced  on  the  policy.  It  is  not  men- 
[*148]  tioned  whither  the  vessel  was  *insured,  but  from 
the  reasoning  of  the  court,  it  could  not  have  been 
to  Harwich  ;  and  then,  as  she  did  not  arrive  at  her  destined 
port,  the  bet  was  clearly  lost,  and  the  defendant  liable. 

In  Pond  V.  King^  1  Wils.,  the  insurer  undertook  that  a 
certain  privateer  should  cruise  in  safety  three  months;  the 
jury  found  she  was  prevented  by  capture  from  cruising 
for  that  period,  and  judgment  was  rendered  against  him, 
not  merely  because  of  the  capture,  but  of  its  effects,  for 
the  interruption  of  the  cruise,  which  was  the  subject  in- 
sured, is  expressly  made  the  ground  of  decision ;  but  even 
this  authority  is  shaken,  if  not  overturned,  by  a  judgment 
of  the  House  of  Lords,  which  will  be  presently  mentioned. 
In  the  case  of  Dean  v.  Dicker^  2  Str.  1250,  at  nisi  prius^ 
it  does  not  appear  whither  the  vessel  was  conducted  after 
being  cut  out  of  a  Spanish  port,  where  she  had  been  eight 
days ;  of  course,  it  can  form  no  authority  here,  and  besides, 
it  is  very  evident  that  Lord  Chief  Justice  Lee  was  not 
governed  by  the  solitary  fact  of  a  capture  or  short  deten* 
lion  on  the  high  seas,  but  considered  the  property  as  d^ 
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Tested  by  being  "  detained  eight  days  in  an  enemy's  port.*' 
It  might,  says  he,  have  been  otherwise,  if  the  ship  had 
been  recaptured  before  she  was  carried  infra  prassidia. 

But  if  any  obscurity  remain  after  these  cases,  the  ques- 
tion, how  far  a  temporary  interruption  by  capture  amounts 
to  a  loss  of  the  wager,  the  Exchequer  Chamber  and  House 
of  Lords  have  established  conclusively  in  Pole  v.  Fitzgerald^ 
Willes's  Eep.  641,  that  "  though  a  ship  may  be  deemed  for 
a  time  lost,  yet,  if  she  be  afterwards  recovered,  a  total  loss 
has  not  happened  within  the  meaning  of  the  wager."  Such 
IS  Lord  Mansfield's  understanding  of  this  decision,  (2  Bur. 
695,)  which,  indeed,  admits  of  no  other,  and  contains  in 
itself  a  complete  answer  to  all  that  has  been  urged  in  favor 
of  the  assured.  In  Kulen  Keinp  and  others  v.  Vigne^  1  D. 
k  E.  804,  the  arrival  of  the  ship  is  regarded  as  the  event 
insured  by  a  wager  policy,  and  although  there  might  have 
been  an  abandonment,  if  it  had  been  an  insurance  on  in- 
terest, yet,  "  as  there  was  only  a  temporary  capture,  we 
must,"  says  Lord  Mansfield,  '^  consider  what  the  truth  of 
the  case  is  between  the  parties ;"  and  because  the  vessel 
might  have  prosecuted  her  voyage  after  she  was  liberated, 
the  underwriter  was  not  held  liable.  This  vessel 
*had  been  detained  in  Spain,  in  consequence  of  a  [*149] 
capture,  more  than  two  years  ;  but  as  she  might 
afterwards  have  gone  on  to  Marseilles,  the  plaintiffs  were 
deemed  not  to  have  won  the  wager.  The  insured  here,  1 
admit,  were  very  hardly  dealt  with,  for  after  a  sale  of  the 
cargo,  and  a  condemnation  in  Spain,  which  was  not  re- 
versed until  aft;er  a  detention  exceeding  two  years,  it  could 
not  be  expected  that  the  vessel  was,  in  contemplation  of 
the  parties,  to  proceed  in  ballast  to  Marseilles.  Without 
going  the  whole  length  of  this  decision,  which  is  no  au- 
thority with  us,  it  however  establishes,  as  well  as  the  other 
cases,  beyond  the  possibility  of  doubt,  that  in  England  the 
holder  of  a  wager  policy  cannot  recover,  if  the  vessel  reaches, 
or  might  have  reached  her  port  of  destination,  even  after  a 
detention  by  capture  or  otherwise.     The  Neptune,  it  will 
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be  Tetnemberedi  reached  Kingston  after  a  very  shott  6b- 
struction.  Neither,  then,  on  the  ground  of  authority,  nor 
reason,  can  the  plaintiffs*  claim  for  a  total  loss  be  sus* 
tained. 

If  this  bean  interest  policy,  the  non-suit  is  yet  more  firee 
of  difficulty.  There  being  no  abandonment  during,  or 
even  after  the  restraint,  the  loss,  it  is  granted,  is  not  total. 
The  objection  to  a  verdict  for  a  partial  loss  arose  at  the 
trial  from  the  total  want  of  evidence  as  to  its  extent.  It 
is  not  enough  to  prove  an  injury,  but  its  nature  and  quan" 
turn  should  be  ascertained.  This  must  be  in  the  assured's 
power,  and  if  he  withhold,  or  neglect  to  produce  the  pro* 
per  proof,  a  jury  ought  not  to  be  permitted,  at  hazard  of 
doing  injustice,  to  come  to  a  determination  on  vague  and 
uncertain  conjectures.  No  one,  upon  this  evidence,  can 
say  whether  a  thousand  dollars,  or  as  many  eagles,  would 
have  been  an  indemnity.  As  to  the  salvage,  there  was  no 
proof  whatever  to  what  it  amounted ;  it  was  an  eighth  of 
the  Neptune's  value  at  Jamaica,  but  what  she  was  ap* 
praised  at,  or  deemed  worth  in  that  island,  does  not  appear ; 
and  it  was  of  course  impossible  to  say  what  was  paid  on 
that  account.  In  trover  for  a  ship,  the  value  as  well  as 
the  conversion  must  be  proved.  One  vessel  may  be  worth 
fifty  thousand  dollars,  and  another  not  as  many  cents. 
How,  then,  is  a  jury,  without  proof  on  this  point,  to  come 
at  a  proper  result  ?'  So  the  repairs  of  a  vessel  may  cost 
a  very  large  sum,  or  may  not  amount  to  as  niuch 
[*1503  per  cent,  as  will  entitle  the  assured '  to  *any  reco- 
very. To  let  a  jury  determine  without  some  evi- 
dence of  this  fact,  (for  here  was  none  at  all,)  would  be  sul> 
jesting  the  defendiant  to  an  arbitrary  assessment  of  dama- 
ges, and  allowi^ng  a  plaintiff  to  take  an  advantage  of  his 
own  hdies.  On  this  ground,  I  directed  the  plaintiffs  to  be 
called  at  the  trial,  and  see  no  reason  to  change  my  opinion* 
The  plaintiffs  must  take  nothing  by  their  motion.  [1] 

[1]  A  supercargo  was  lo  receive  as  his  compensation,  a  gross  sura  out  of 
khe  proceeds  of  the  return  cargo,  or  a  part  of  the  cargo  to  that  amoan^  )b 
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wrival  at  the  place  where  the  voyage  was  to  terminate ;  on  the  vessera  re- 
turn voyage,  bhe  was  compelled  to  put  into  a  port  of  neceasity^  where  ion 
Toyage  was  broken  up,  and  the  vessel  and  cargo  sold.  The  supercargo  can- 
not demand  hia  compensation  of  his  employers ;  but  as  it  is  an  insurable 
interest  and  if  an  insurance  has  been  e£focted|  there  being  a  total  loss,  ha 
may  recover  the  whole  from  the  underwriter.  Eobinaon  v.  New  York  Int, 
Co^  2  CaL  R.  357. 

The  owner  of  a  cargo,  unsuthorized  by  the  owner  of  the  vessel,  repairs  her 
on  the  voyage ;  and  effects  an  insurance  in  bis  own  name  on  his  expendlp 
tures  for  repairs.  The  owner  of  the  vessel  had  previously  insured  her ;  and 
after  she  had  arrived  at  her  port  of  destination,  she  was  abandoned  as  for  a 
technical  total  loss,  by  the  owner,  to  his  underwriters ;  and  sold  with  their 
consent,  and  for  their  account  The  owner  of  the  cargo,  who  had  made  the 
repairs,  then  abandoned  to  his  underwriters ;  held,  that  this  was  not  such  a 
total  loss  as  come  within  the  policy ;  that  a  constructive  total  Ipss  of  the  sub* 
Ject  was  not  enough,  but  the  loss  must  be  absolutely  and  finally  totiiL 
Biichanan  v.  Ocean  Ins,  Co.^  6  Cow.  318. 

A  wager  policy  is  valid  at  common  law.  Jvhd  v.  Ckwrch^  2  J.  0.  333. 
AliboU  V.  Sebor,  3  J.  C.  39.     Clendining  v.  Church.  3  Cai.  R.  141. 

Insurance  on  profits :  "  no  otiier  proof  Of  Interest  to  be  i^uired  but  the 
policy  ;  if  the  goods  did  not  arrive,  insured  to  recover  for  a  total  loss ;  war- 
ranted free  from  average,  and  without  benefit  of  salvage ;"  this  is  a  wager  of 
policy.    Juhel  v.  Churchy  2  J.  0.  333. 

Insurance  on  profits  or  freight  where  the  insured  baa  an  interest  in  tht 
■ubject  which  Is  to  produce  them,  is  not  a  wager  policy.  Abbott  v.  Sebar,  8 
J.  C.  39.    N.  Y.  Dig.,  vol  3,  p.  104. 

As  to  the  nullity  of  wager  policies,  see  PrUchett  v.  Ina.  Co,  ofNorQi  Ainerieat 
8  Yeates  Rep.  464;  Edgea  v.  McLaughlin,  6  Wharton,  176;  IMyyd  v.  Leism* 
ring,  7  Watts.  294 ;  Craig  ▼.  Murgairayd,  4  Yeates,  168 ;  CoUamer  v.  Day,  t 
ir«iriQont  Rep.  144. 


Given  against  Driggs. 

Notice  to  appoint  a  new  attorney  need  not  be  by  rule  of  court,  and  80  dayi 
are  sufficient,  but  it  must  bo  personal,  or  tantamount 

After  a  new  trial  had  been  ordered  in  this  cause,  (1 
Cained*  Bep.  450,)  the  plaintiff,  on  the  SOth.of  Jane,  1804, 
personal]/  served  the  defendant  with  a  written  notice  of  it, 
requiring  him  to  appoint  a  new  attomeji  as  his  former  on^ 
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had  been  promoted  to  the  bench,  and  that  in  default  of  so 
doing,  all  subsequent  notices  would  be  served  by  affixing 
the  same  in  the  office  of  the  clerk  of  the  court.  The  de- 
fendant not  having  nominated  any  new  attorney,  the  plain- 
tiff gave  notice  of  trial  in  the  manner  above  mentioned, 
and,  at  the  last  Albany  circuity  took  an  inquest  by  de&ult, 
upon  which  judgment  had  been  entered  and  execution  sued 
out 

Williams,  on  the  above  facts,  now  moved  to  set  them 
aside,  contending  that  the  notice  to  appoint  a  new  attorney 
ought  to  have  been  by  a  rule  of  court  ordering  it  to  be 
done. 

Per  Curiam.  In  the  case  of  Bennett  ads.  VieUe,  July 
term,  1802,  it  was  decided  that  the  party  must  be  warned, 
or  he  is  not  bound  to  take  notice  of  the  proceedings ;  and 
in  Harvey  ads.  Hildrith,  January  term,  1808,  we  ruled  that 
the  defendant  must  have  personal  notice,  or  such  as  the 
court  would  deem  tantamount.  Our  statute,  like  that  of 
Hen.  IV.,  requires  a  warning,  and  the  personal  service 
here  was  a  sufficient  one,  without  any  rule  of  court.  The 
defendant  was  grossly  in  default,  as  nine  months  elapsed 
before  the  plaintiff  went  on.  We  think  thirty  days  a  suf- 
ficient and  reasonable  notice  in  these  cases. 

Application  denied. 


Beadle  against  Hopkins. 

No  notice  of  special  matter  is  good,  except  under  the  general  issae. 

In  covenant,  under  a  plea  of  performance,  the  defend- 

ant  gave  notice  of  special  matter,  and  the  judge 

[*151]     at  the  trial  *permitted  equitable  evidence  to  be 
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giveOi  npon  which  a  verdict  was  taken  for  the  defendant. 
The  application  was  to  set  it  aside  and  grant  a  new  trial. 

Per  Ourtam.  The  motion  must  be  granted,  with  costs 
to  abide  the  event  of  the  suit.  Under  the  plea  in  this 
cause,  the  notice  was  inadmissible,  and  the  evidence,  there- 
fore, improperly  received.  The  statute  requires  the  gen- 
eral issue  to  be  pleaded,  where  special  matter  is  relied  on 
in  evidence,  under  the  notice  our  law  permits. 


TowKR  against  WiLSON,  Sheriff  of  Washington. 

The  nitiprius  record  is  always  amendable  by  the  issue  roll,  on  payment  of 
costs.  Awarding  a  venire  to  the  proper  officer  on  an  insufficient  wa^ 
(jestion  is^  after  verdict,  cured  by  the  statute  of  JeofaUa, 

Shephard  moved  in  arrest  of  judgment  on  the  follow- 
ing grounds :  1.  That  there  was  variance  betweeti  the  issue 
roll  and  nisi  prius  record  ;  the  memorandum  in  the  first 
being  of  January  term,  1803,  and  that  of  the  latter  in 
1804;  2.  That  there  was  no  special  suggestion  that  the 
sheriff  of  the  county  was  interested,  and  no  special  award 
to  the  coroner,  who  appeared  to  have  returned  the  venire. 

Foote^  contra,  was  stopped  by  the  court. 

Per  Curiam.  The  issue  roll  is  allowed  to  be  correct, 
and  the  circuit  record  is  always  amendable  by  it  on  pay- 
ment of  the  costs  of  the  motion  made.  The  second  error 
is  within  the  statute  oi  jeofails^  which,  after  verdict,  cures 
the  award  of  a  venire  to  an  improper  officer,  on  an  insuffi* 

* 

eient  suggestion ;  a  fortiori  if  the  award  be  to  the  right 
person.    Take  nothing  by  your  motion. 
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Jackson  «r  dem.  Colden  against  BROWmsLL. 

Where  both  sides  have  a  right  to  notico  a  case  for  argament,  and  neither 
partj  brings  it  on,  though  called,  the  judge^s  order  to  stay  proceedings  oon- 
tinues  good  over  the  term. 

WooDWORTH  moved  to  discharge  a  judge's  oertifioate  to 
stay  proceedings,  because  the  plaiatiff  had  not  brought  on 
the  cause  to  argument  this  term,  according  to  Dotjoe, 
though  there  had  been  ample  opportunity.  He  contended 
that  the  certificate  expired  with  the  term,  if  the  party  ob- 
taining it  neglected  to  bring  on  the  argument.(a) 

Per  Curiam.  When  the  cause  is  of  such  a  nature  that 
either  side  may  notice  for  argument,  both  are  equally  in 
delault  if  it  be  not  brought  on.  The  only  mode,  in  such  a 
case,  to  get  rid  of  a  judge's  order,  is  to  give  a  counter  no- 
tice, and  when  the  cause  is  called  on  the  calendar,  to  come 
forward  and  demand  judgment.  Here  each  party 
[*152]  has  ^noticed,  and  neither  one  has  moved ;  the  appli- 
cation must,  therefore,  be  denied.  Had  the  cause 
been  such  that  both  parties  could  not  have  noticed,  then  the 
present  motion  would  have  been  right 

Motion  denied 


Anonymous, 

On  an  intended  motion  to  set  aside  a  report  of  referees^  a  Judge's  order  «z« 
pires  with  the  term. 

A  Similar  application  was  made  to  vacate  a  judge's 
tificate  to  stay  proceedings,  upon  a  report  of  refereeSi 

(•)  See  Kirhv  v.  OogsuteH,  1  Gaines*  Rep.  606,  n.  (6). 
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Per  Curiam.    Take  your  motion.    This  case  comes  ex- 
actly within  the  exception  in  the  last 


Caleb  King  against  Mathew  Fuller. 

If  a  plaintiff  in  a  Justioe^s  court  allege  that  he  "  let*'  the  defendant  have  a 
horse,  in  consideration  of  which  the  delbndant  "  let**  him  have  another,  it 
■hows  with  sufficient  certainty  an  ezcliange,  and  not  a  bailment  If  a 
former  trial  be  pleaded  in  a  Justice^s  court  in  bar,  and  state  the  trial  so  tliat 
it  appear  it  oould  not,  according  to  technical  rules,  have  embraced  the  bi  t. 
the  matter  so  stated  will  be  rejected  as  surplusage,  and  if  the  justice  see  •« 
to  have  pronounced  on  that,  which  is  thus  rejected  to  support  the  plea,  tl  c 
Judgment  will  be  reversed.  A  set-off  allowed,  though  improperlj,  in  a 
former  suit  before  a  justice,  is  a  good  plea  in  bar  in  another  for  damages 
on  the  gfround  of  the  set-ofi^  though  if  exception  be  originally  taken  against 
the  set-oflEI  it  maj  be  urged  as  in  this  court 

On  certiorari.  The  now  defendant  declared,  in  the  court 
below,  that  he  "  let  the  said  Caleb  have  a  certain  bay  horse, 
and  a  note  of  hand  of  sixteen  dollars,  in  consideration  of 
which  the  said  Caleb  let  the  said  Mathew  have  a  certain 
sorrel  horse,  which  the  said  Caleb  warranted  to  be  a  sound 
and  good  working  horse,  whereas  he  was  totally  unfit  for  all 
manner  of  business,  to  the  damage,"  &c.  To  this  the  plain- 
tiflF  here  pleaded  in  bar,  a  set-off  for  these  very  damages, 
made  by  the  defendant  in  a  suit  against  him  before  another 
justice.  Replication,  denying  the  former  trial,  and  al- 
leging the  illegality  of  the  set-ofT.  Bejoinder,  affirming 
the  former  trial,  and  tendering  an  issue  on  that  fact  De- 
murrer  and  joinder,  upon  which  the  justice  ruled  the  plea 
insufficient,  and  without  inquiry  as  to  the  &ct  of  the  former 
trial,  went  on  to  hear  evidence  on  the  point  of  damages, 
and  pronounced  judgment  in  favor  of  the  plaintiff  for 
twenty-five  dollars. 

Shephard,  for  the  plaintiff.     The  decision  of  the  magis* 
ToL.  Ill,  19 


152  CASES  IN  THE  SUPREME  COURT. 


King  V.  Fuller. 


k 


tpate  on  the  point  of  law  was  erroneous;  for,  on  demurper, 
judgment  ought  to  be  against  him  who  commits  the  first 
fault.  The  declaration  here  is  clearly  bad  ;  it  wants  time 
and  place.  Besides  "  letting"  a  man  have  a  horse  is  not  a 
sufficient  consideration  to  maintain  an  action  on  a  war- 
ranty ;  for,  if  the  plaintiff  below  was  a  mere  bailee,  he 
sustained  no  injury  from  the  unsoundness  of  the  animal. 
The  replication  is  also  bad.  In  the  next  place,  as  there 
was  an  issue  offered  on  the  fact  of  the  former  trial,  the 
justice  ought  to  have  awarded  a  venire  on  that 
[*153]  point ;  instead  *of  which,  he  goes  on  to  assess  dam- 
ages himself,  on  a  matter  in  which  no  issue  was 
pending,  under  the  idea  that  the  rejoinder  was  bad. 

WestoTij  contra.  The  declaration  is  substantially  good,  fiir 
enough  appears  to  show  there  was  a  demand,  and  form(a) 
is  to  be  overlooked  in  pleadings  before  a  justice.  Sub- 
stance, however,  is  required,  and  the  plea  shows  the  set-off 
was  of  such  a  nature,  that  it  could  not  have  been  received. 

Per  Curiam.  It  has  been  objected,  that  the  word  Ut 
imports  a  bailment,  and  if  so,  that  the  unsoundness  of  the 
horse  was  immaterial,  and  not  prejudicial  to  the  plaintiff 
below.  In  reviewing  the  proceedings  of  magistrates,,  this 
court  has  decided  that  they  will  not  require  of  the  parties, 
who  are  to  be  presumed  unversed  in  the  forms  of  law, 
technical  nicety,  or  legal  precision.  If  the  matter  stated 
show  a  good  ground  of  action,  it  is  all  that  is  requisite. 
To  test  proceedings  in  justices'  courts  by  the  rules  of  plead- 
ing adopted  here,  would  be  productive  of  the  greatest 
injustice.[l]  The  act  giving  jurisdiction  to  justices  of  the 
peace  requires  of  us,  on  certiorari,  to  pronounce  judgment 
as  the  very  right  of  the  case  shall  appear,  without  regard 
to  omissions,   &c.,  in  mere  matters  of  form.    In  common 

(a)  The  record  throughout  had  not  the  semblaooe  of  legal  fbnxM  or  pro- 
ceedings. 
[I]  As  to  pleadings  in  Justices^  courts,  see  Waterman^s  K.  Y.  Tr.  page  84 
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parlance,  "Zs^"  as  used  here,  means  eocchange^  and  so  the 
sonrt  will  understand  it. 

With  respect  to  the  proceedings  of  the  justice  himself, 
the  court  will  require  a  compliance  on  his  part  with  the 
forms  prescribed  by  the  statute.  If  these  have  been  depart- 
ed from,  and  are  not  waived  or  cured  by  the  statue  of 
jorfaih^  the  proceedings  cannot  be  supported.  This  prin- 
ciple was  adopted  in  the  case  of  Day  v.  TFiZ&er.[l] 

The  opinion  expressed  extends  to  the  exception  taken 
to  the  replication.  It  denies,  substantially,  that  any  trial 
had  ever  been  had  on  the  .matter  stated  as  the  ground  of 
the  action.  It  also  alleges  that  it  could  not  lawfully  have 
been  set  off;  this  the  court  will  reject  as  surplusage  and 
wholly  irrelevant.  But  the  last  objection  is  fatal.  After 
the  defendant  below  had  answered  the  repli- 
cation by  alleging  that  the  same  *matter  had  been  [*154] 
tried,  as  stated  in  his  plea,  and  tendering  issue,  the 
plaintiff  demurred  generally,  and  thereupon  the  justice  de- 
cided in  favor  of  the  demurrer.  There  could  have  been  no 
other  ground  for  this  determination  than  this:  that  the 
rejoinder  did  not  answer  that  part  of  the  replication  which 
stated  that  it  was  unlawful  for  the  plantiff  to  have  pleaded 
a  set-off  of  this  demand.  That  part  of  the  replication  we 
have  been  obliged  to  consider  surplusage  to  suppport  the 
replication  itself,  and  it  being  so,  an  answer  to  it  was 
unnecessary. 

There  has  been  injustic  done  by  overruling  the  rejoin- 
der, and  thereby  preventing  the  trial  of  a  material  fact, 
which,  if  true,  ought  to  have  barred  the  action. 

We  must  not  be  understood  as  determining  that  dama- 
ges arising  from  a  fraud  can  be  legally  set  off  before  a 
justice.  If,  however,  it  be  pleaded,  and  is  not  objected  to, 
and  a  jury  pass  upon  it,  the  consent  of  parties  thus  to  be 
implied,  will  take  away  the  error ;  and  it  then  becomes  a 


[1]  See  Watermaii*8  N.  T.  Tr.  pages  1  and  1. 


154         OASES  IN  THE  SUPREME  COURT 


Van  Raugh  v.  Van  Andaln. 


bar  to  a  subsequent  suit.    The  judgment  below  must,  there* 
fore,  be  reversed  on  the  last  exception. 

Judgment  of  reversal. 


Van  Bauqh  against  Van  Arsdaln. 

A  diflcharge  tinder  the  inaolyent  law  of  another  state  is  no  bar  to  a  suit  hera^ 
hy  a  citizen  of  this  state,  for  a  debt  contracted  within  it,  and  who  baa  nol^ 
in  any  degree,  come  in,  under  the  proceedings  ander  the  insolvent  act.(«} 

Assumpsit  by   the  indorsee  against  the  indorser  of  a 
promissory  note  made  in  Rhode  Island,  and  indorsed  to 

(a)  From  debts  contracted  in  a  foreign  state  between  resident  sahjecta  or 
oitizens,  a  certiflcste  under  either  its  bankrupt  or  insolvent  laws,  which  would 
be  there  a  diiicharge,  is  equally  so  in  everj  other  country.  SaUantute  v.  (Toidia^; 
1  Cooke's  B.  L.  4th  ed.  516 ;    Harria  ▼.  MandeviUe,  2  Dall.  256 ;    FoUar  t. 
Broum,  5  East,  134.    The  eflfect,  it  is  presumed,  would  be  tlie  same,  were  the 
parties  natural  bom  subjects  of  any  other  kingdom.    But  when  the  debt^ 
though  contracted  in  that  country  in  which  the  insolvent  obtains  his  certifi- 
cate, is  due  to  a  subject  of  another  power,  resident  within  its  territoriea  at 
the  time  of  incurring  the  debt,  though  it  might  have  been  proved  against  the 
estate  of  the  insolvent,  the  courts  in  England,  if  the  plaintiff  has  not  come 
in  nnder  the  foreign  commission  or  proceedings,  will  not  relieve  in  a  aam- 
maiy  way ;    Pedder  v.  M* Master,  8  D.  ft  E.  609 ;    Anon.  I  Anatr.  80 :    in 
Pennsylvania  they  will ;  MiUar  v.  EaU,  1  DalL  228 ;  Thon^patm  t.  Tatrng,  1 
Pall.  294 ;  Ihnaldsan  v.  Chambers,  2  DalL  100 :  aforUori^  if  he  has  comeia 
under  the  foreign  commission.    Oargerat  et  al  r.  M'Carty,  1  Dall.  366.    But 
if  the  debt  be  contracted  in  one  country,  with  a  resident  citicen  of  it»  a  cer- 
tificate subsequently  obtained  in  another  country,  where  the  debtor  at  the 
time  of  its  being  contracted  resided,  will  not,  in  the  courts  of  the  ooantry 
where  the  debt  was  contracted,  exonerate  fh>m  it,  {Qwn  v.  Ke^  2  H.  BL 
553 ;  Smith  v.  Buchanan,  1  East,  6,)  although,  on  the  debt  so  coatracted,  i^ 
judgment  has  been  obtained  in  the  courts  of  the  state  where  the  certifloali^ 
was  granted,  if  the  effect  of  such  certificate  there  be  purely  local,  and  menVf 
to  emancipate  the  person  of  the  de  jtor  from  imprisonmenti  and  not  to  dia^ 
charge  the  debt     While  v.  Canfidd,  7  Johna  Rep.  117.    In  the  courts  of  m 
country  where  a  certificate  is  given,  it  is  a  discharge  from  debts  prerioaal^ 
contracted  abroad.     Penniman  v.  Meiga^  9  Johns.  Rep.  325.    Whether  be- 
tween subjfH^  of  tlio  same  nation  reaiding  in  different  conntriei^  a  certificstc 
granted  in  one  will,  to  a  debt  previously  contracted  in  the  other,  be  tliera  f 
bar,  does  nrt  appear  to  have  received  any  express  ad|]udicatio&. 


^ 
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to  the  plaintiff  in  this  state,  where  he  then  was,  and  now 
is,  a  resident,  by  the  defendant,  whose  established  residence 
then  was,  and  continues  to  be,  in  Pennsylvania,  by  the 
insolvent  law  of  which  state  he  was  discharged  in  March, 
1805.  He  did  not  include  the  plaintiff  in  the  list  of  his 
creditors,  nor  mention  the  note  in  that  of  his  debts,  and  the 
cause  was  at  issue  long  prior  to  his  exoneration.  Upon 
these  facts  it  was  submitted  to  the  court,  whether  the 
defendant  could  avail  himself  of  the  discharge  in  Pennsyl- 
vania in  bar  of  the  present  suit. 

Kent,  Ch,  J.  This  question  arose  in  the  case  of  Oeorge 
R  Ewert  v.  WUliam  CouUhard^  which  was  decided 
in  this  *court  in  January  terfn,  1795 ;  the  plaintiff  [*155] 
there  was  a  citizen  of  this  state,  and  the  debt  was 
contracted  here;  the  defendant  was  a  citizen  of  Pennsyl- 
vania, and  pleaded  a  discharge  under  the  insolvent  act  of 
that  state,  and  the  plea  was  overruled.  Upon  the  authority 
of  that  decision,  we  are  of  opinion  that  the  discharge 
'itated^in  the  case  before  us  is  no  bar,  and  that  the  plaintiff 
IS  entitled  to  judgment.  We  give  no  opinion  as  to  the 
operation  of  such  a  discharge,  if  the  parties  had  been 
citizeos  of  Pennsylvania,  or  if  the  debt  had  been  contract- 
ed there,  or  if  the  plaintiff  had  given  his  assent  to  the 
proceedings  under  the  insolvent  law,  or  accepted  any 
dividend  of  the  defendant's  estate;  but,  confining  our- 
selves to  the  case  before  us,  and  to  the  antecedent  decision, 
we  declare  only  that  a  discharge  under  the  insolvent  act 
of  another  state,  will  not  take  away  the  right  of  a  citizen 
of  this  state  to  sue  here  upon  a  contract  made  here,  and 
which  is  binding  by  our  laws. 

Livingston,  J.  Supposing  this  question  to  be  res  iniegra 
here,  (which  must  ako  have  been  the  understanding  of  the 
counsel  of  both  parties,)  I  had  formed  an  opinion,  and 
assigned  my  reasons  at  considerable  length,  in  favor  of  the 
defendant ;  having  no  doubt,  after  a  very  careful  exami- 
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nation  of  the  subject,  that  a  aeasio  bonorum,  niider  the  Uwt 
of  a  state  where  the  debtor  has  his  permanent  domicil, 
ought  to  operate  as  a  discharge  from  bis  creditors  ia  every 
part  of  the  world.  To  this  opinion,  which  is  the  result 
of  much  reflection  and  research,  I  still  adhere;  but  being 
recently  informed  that  a  diflTereut  decision  has  been  made 
by  this  courts  in  the  case  mentioned  by  the  Chief  Justice,  I 
do  not  think  myself  at  liberty  to  dissect  from  the 
judgment  just  rendered. 

Judgment  for  the  p1aiDti9'.[l] 

[I]  The  effect  and  operation  or  the  insolreot  Im  of  *  itiite  apoa  can> 
tracts,  to  which  the  citizena  of  anothat  state  are  parties,  coDaidered.  ^M 
Soldi  r.  mtUock,  36  Wen.  43. 

Id  >n  ectioQ  on  a  judgment,  rendered  in  thU  court,  the  plaiDtiCr  m  aot  es- 
topped to  show,  that  the  jodgiment  here  waa  rendered  on  another  JudgmBnl 
in  B  Qeighboring  Btale,  which  latter  jndgnicnt  was  rendered  od  m  ooDtrtet 
made,  and  lo  bo  performed  there^  before  the  passsge  of  our  insolvent  law; 
and  thus  to  avoid  the  operaUon  or  a  diKhtrge  under  that  law  which  li 
pleaded  here  to  an  action  on  the  last  judgment  Wi/man  v,  MUArB,  I  Cow. 
3IC. 

A  replication,  aetling  out  tbeee  fkcts,  ia  not  a  departiire ;  though  the  judg- 
ment, aa  declared  on,  purports  to  have  bsee  upon  promisea.    Id. 

Nor  is  the  ptaintiO;  for  that  reason,  estopped  to  den;,  that  It  ii^  In  &c^ 
upon  a  judgment.     Id. 

The  court  decided  that  the  act  of  congress  relative  to  ipsolrent  debton 
within  the  district  of  Columbia,  ought  to  have  been  epeciallj  aet  fbrth  tn 
the  plea ;  for,  as  respects  the  uniou  at  large,  it  is  a  private  aot,  of  which  tiio 
raurts  in  the  several  states  are  not  bound  lo  lalce  notice  unless  it  be  akowa 
to  them  by  pleading.  It  ought  to  have  been  recited  in  the  plea,  or  to  niwih 
or  it  as  to  enable  the  court  to  judge  whether  the  discharge  waa  made  In  «»• 
fbrmit}'  to  iL  and  whs  well  warranted  by  Its  provUoDB,  IT  Uw  rata  mUi 
otherwise,  and  we  were  to  take  notice  of  the  aot  aa  a  ptddto  law  gf  tta* 
United  States,  it  would  sppenr  thnt  tlie  discharge  aSbrdsnoplea  In  bar< 
the  action.      WrigM  v.  Palmn,  10  J.  R.  300 

Both  pnrtiei  resided  in  Madeim,  and  the  debt  was  coalracted  there. 
the  law  of  Portugal  ertendiDg  to  that  ifllmiil,  thi-  l)oiiir  of  llio  debtor  coul 
not  be  arretted  either  before  or  allor  jud^[iii;rii^  and  lint  ile't-edant  hi  Uut 
suit  moved  to  have  an  exoneretur  entered 

The  court  xaid,  "The  reiiiodj  must  be  puraviod  luvordinf  todwIUnriT 
country  in  wljicr  tlie  action  wa»  bn 
debtor  here,  he  is  entitled  lo  llie  n 
laws  Ibr  the  recovery  of  debts."     SrnUC 


lawgrtto   

9a  In  bar  at  ^^^^^M 

there.    ^|^^| 

idant  hi  Uut  ^H 

WMnflaad.  H 
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To  an  actioQ  of  debt  on  a  judgrment  in  the  supreme  oourt  of  Connecticut, 
the  defendant  pleaded  a  discharge  under  the  insolvent  act  of  that  state,  by 
which,  on  making  an  assignment,  lie  obtained  a  oertifioate  whioh  should 
operate  to  protect  his  person.  The  defendant  resided  in  Connecticut;  the 
plaiutUr  in  New  York,  where  the  cause  of  action  arose.  Tlie  court  said, 
**  The  certiflcate  granted  to  the  defendant  in  Connecticut,  was  not  a  discliarge 
firom  the  debt,  but  only  from  imprisonment.  It  was  therefore  limited  in  its 
object,  and  local  in  its  effect,  and  the  discharge  was  no  bar  to  an  action  on 
the  Judgment     WhUe  v.  Canfieid,  7  J  R.  117. 

The  debt  was  contracted  in  Pennsylvania.  Both  parties  resided  there. 
The  defendant  obtained  there  a  discharge  under  the  insolvent  law  of  that 
state  firom  imprisonment,  and  from  all  liability  of  his  person  for  any  debt,  be« 
fore  that  time  contracted.  The  plaintiff  at  the  time  of  tlie  discharge,  and  of 
the  commencement  of  the  suit  in  New  York,  was  a  resident  of  Pennsylvania. 
The  court  refused  to  enter  an  exoneretur;  and  Thompson,  0.  J.,«aid,  it  is 
impossible  to  dLstlnguish  the  case  from  Smith  v.  Spinola,  Secard  v.  Whak^ 
11  J.  B.  1»4. 

Judgment  having  been  obtained  in  Boston,  on  a  debt  contracted  at  Bar1«« 
does,  execution  was  issued,  the  defendant  was  imprisohed,  and  was  0%' 
obaiged  as  an  insolvent  debtor.  Being  afterward  arrested  in  New  Yo«x, 
be  was  discharged  on  common  bail,  by  the  recorder,  on  the  ground  of  hav- 
ing been  formerly  arrested  and  imprisoned  for  the  same  case.  But  the  .*«u- 
preme  court  vacated  the  recorder's  order,  saying,  that  the  discharge  in  Mas- 
sachusetts was  local  only,  and  of  tlie  person,  and  not  of  the  debt ;  that  Uie 
plaintiff  was  not  entitled  to  the  remedy,,  whioh  the  laws  of  New  York  af* 
forded,  and  Uiat  they  did  not,  in  that  respect,  take  notice  of  an  arrest  abroad 
or  in  another  state.    Peck  v.  Homer^  14  J.  B.  346. 

To  an  action  on  promissory  notes  made  at  Alexandria,  the  defendant 
pleaded  a  discharge  under  the  act  of  congress  for  the  relief  of  insolvent 
debtors,  within  the  district  of  Columbia.  A  general  judgment  was  rendered 
for  the.  plaintiff  The  court  said,  giving  to  this  discharge  all  the  effect  which 
can  possibly  be  claimed  under  the  act  of  congress,  it  does  not  operate  on  the 
contract,  but  merely  on  the  mode  of  enforcing  it  It  is  a  personal  discharge 
of  the  defendant,  nothing  more,  and  must,  from  its  very  nature,  be  confined 
to  the  district  of  Columbia.     WhiUemore  v.  Adams^  2  Cow.  626. 

An  insolvent  discharge  obtained  in  this  state,  cannot  be  plead  in  bar  of  a 
suit  brought  in  a  court  of  this  state,  on  a  contract  made  in  another  state  sub- 
sequent to  the  passage  of  the  act  under  which  the  discharge  is  obtained,  be- 
tween parties  not  inhabitants  of  this  state  at  the  time  of  the  contract,  al- 
though, previous  to  the  presenting  the  petition  for  the  discharge^  they  be* 
oome  such  inhabitants.     Wiit  v.  FniHeU^  4  Wen.  467. 

The  courts  in  New  York  have  considered  the  decision  of  the  U.  S.  oouf^ 
in  Stwrges  v.  Crowninshield^  (4  Wheat  122,)  as  going  no  farther  than  to  de- 
clare the  discharge  inoperative  upon  a  debt  existing  antecedent  to  the  pa» 
sing  of  the  law  under  which  the  discharge  was  granted.  Id.  Mather  f 
AmA,  16  J.  E.  233;  Hicks  v.  Bbtchkiss,  7  J.  C.  R.  2d7. 
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In  the  case  last  cited,  it  is  expressly  decided  by  the  chancellor  that  "  tht 
discharge  of  the  defendants  under  the  insolveot  act  of  this  state  is  not  a  bar, 
even  in  this  statute,  to  an  action  upon  a  contract  roade,  or  a  debt  contracted 
in  Connecticut,  between  parties  residing  there  at  the  time."  '*  Valid  dis* 
charges  under  an  insolvent  act  must  at  all  events  be  confined  to  cases  of 
debts  contracted  after  the  passing  of  the  act,  and  which  are  contracted 
within  this  state."    Hicks  v.  Uotchkiss,  7  J.  C.  R.  297. 

In  the  case  of  WMiUen  v.  M'NeO,  (4  Wheat.  209,)  the  court  laid  down 
principles  that  go  far  to  declare  all  discharges  under  state  insolvent  lawi 
void.  Our  courts  have  confined  the  application  of  this  decision  to  caaes 
precisely  similar  to  that  before  the  U.  S.  court  The  debt  in  that  case  was 
contracted  in  South  Carolina  while  the  parties  were  residents  of  that  state. 
The  defendant  afterward  obtained  his  discharge  under  the  insolvent  lawi  of 
Louisiana  on  a  cessio  honorum.  He  was  subsequently  sued  in  that  state  on 
the  contract  made  in  South  Carolina,  and  interposed  his  discharge  obtained 
in  Louisiana,  and  it  was  declared  invalid.     Witt  v.  FuUett^  2  Wen.  468. 

The  same  principle  was  recognized  in  a  subsequent  case.  The  debt  in  the 
latter  case,  was  not  contracted  in  this  state,  but  in  Vermont,  and  before 
either  party  had  become  an  inhabitant  of  New  York;  and  on  the  principle 
01^  the  cases  referred  to,  the  discharge  of  tlie  defendant  cannot  be  interposed 
•  3  a  bar  to  the  plaintiffs  action.     Wyman  v.  MitcheU,  1  Cow.  316. 

The  article  concerning  voluntary  assignmentft,  (2  R.  S.  15,)  is  declared  to 
ft  )  a  revisal  and  continuation  of  the  act  of  1813,  and  the  30th  paragraph,  (2 
v.  S.  22,  s.  30,)  declares  that  a  discharge  obtained  according  to  the  provisions 
thereof,  shall  discharge  the  insolvent  from  all  debts  due  at  the  time  of  tlie 
assignment,  or  contracted  for  before  that  time,  though  payable  afterwsrd, 
founded  upon  contracts  made  since  the  12th  of  April,  1813.  The  Sltt  aeo- 
tion  relates  to  contracts  to  be  made  after  the  revised  statutes  should  take 
9flect  as  a  law.     Ford  v.  Andrtws^  9  Wen.  312. 

The  31st  section  relates  to  contracts  to  be  made  after  the  revised  statutes 
should  take  efiect  as  a  law.  By  it  to  discharge  is  to  exonerate  the  insolvent 
from  all  liabilities  incurred  by  drawing  or  indorsing  a  promissory  note  or  bill 
of  exchange,  or  in  consequence  of  the  payment  of  the  money  by  any  party 
to  such  instrument,  whether  the  payment  be  prior  or  subsequent  to  the  as- 
signment.    Id. 

This  section  is  new  in  part;  the  act  of  1819,  (l<^ws  of  1819,  p.  118,  &  11,) 
ha^  gone  so  far  in  changing  the  law  as  pronounced  according  to  the  con- 
struction of  the  previous  statute,  as  to  exonerate  by  the  discharge  the  in- 
dorser  of  a  promissory  note,  though  the  note  had  not  become  due  at  the  time 
of  the  discharge,  and  permitted  the  holder  to  come  in  for  a  dividend  in  the 
tame  manner  as  if  the  bill  was  due.    Id. 

This  section  extends  the  protection  of  the  discharge  to  the  maker  as  well 
IS  the  indorser  of  a  promissory  note.    Id. 

The  32d  section  provides  that  a  discharge  under  this  article  may  be  plead* 
»d  or  given  in  evidence  under  the  general  issue  and  notice,  in  bar  of  any  ao* 
:ion  upon  any  contract  made  since  the  12th  of  April,  1813,  &a,  and  in  bai 
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•f  aoj  action  upon  any  liability  of  such  insolvent,  incurred  by  making  or  en* 
ioning  any  promissory  note  or  bill  of  exchange,  previous  to  the  assignment, 
or  in  consequence  of  the  payment  by  any  party  to  such  note  or  bill  of  the 
money  secured  thereby,  whether  such  payment  be  made  prior  or  subsequent 
Co  the  assignment    Id. 

The  provision  in  the  revised  statutes  that  such  discharge  may  be  pleaded 
in  bar  of  any  action  incurred  by  the  insolvent  in  consequence  of  the  payment 
by  any  party  to  sudi  note,  of  the  money  thereby  secured,  whether  such  pay- 
ment be  made  prior  or  subsequent  to  the  execution  of  the  assignment  by  the 
insolvent,  applies  to  future  contracts,  and  not  to  contracts  made  previous  to 
the  statute  going  into  operation.    Id. 

The  rule  to  discontinue,  on  receiving  a  plea  of  an  insolvent  discharge,  if 
not  a  rule  of  course.    lyidd  v.  Brown^  2  Cow.  503. 

An  insolvent  discharge  of  a  neighboring  state,  which  exempts  the  person 
fixxn  imprisonment,  but  leaves  the  Aiture  acquisitions  of  the  debtor  liable  to 
execution,  relates  to  the  remedy  merely,  not  the  contract,  and  is  not  of  any 
force  in  this  state.     WhiUemore  v.  Adama^  2  Cow.  626. 

Imprisonment  is  no  part  of  the  contract    Id. 

The  lex  fori  governs  the  remedy.    Id. 

An  insolvent  law  does  not  operate  as  a  part  of  the  lex  loci  contradue,  un- 
less it  discharge  the  contract    Id. 

Qivmg  to  this  discharge  all  the  effbct  which  can  possibly  be  claimed  under 
the  act  of  congress,  it  does  not  operate  upon  the  contract,  but  merely  upon 
tho  mode  of  enforcing  it  It  is  a  personal  discharge  of  the  defendant-^ 
nothing  more ;  and  must,  from  its  very  nature,  be  confined  in  operation  t6 
Ibd  district  of  Columbia.  The  lex  loci  conkactus  does  not  apply.  Peck  v. 
Bxtier,  14  J.  K  346. 

The  same  principle  has  been  repeatedly  acted  upon  by  this  court,  in  rela- 
tion to  the  statute  of  limitations  of  adjoining  states.  Nash  v.  Tupper^  1 
Cal  B.  102. 

Even  where  the  contract  arose,  and  both  parties  resided  there.  Ru/ggle$  v. 
Kedu,  3  J.  R.  263. 

Upon  the  principle,  that  tho  statutes  under  which  they  are  granted  are  m* 
applicable,  as  a  part  of  the  lex  loci  contractual  but  constitutes  a  part  of  the 
lex  fori  merely.    Peck  v.  J9bsier,  14  J.  R.  346. 

The  court  gave  effect  to  a  New  Orleans  discharge,  which  extended  both 
to  the  person  and  contract  of  the  debtor.    Hicke  v.  Brown^  12  J.  B.  142. 

And  the  principle  of  that  case  was  reoognised  in  another  case.  SherriU  r, 
Bopkmu,  1  Cow.  103. 
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Pennj  ▼.  Now  Yoric  Ina.  Ca 


Penny  and  Scribner  against  The  New  York  Insuranok 

Company. 

The  charteror  of  a  ship,  at  so  nrach  per  mouth,  cannot,  on  an  insnnooe  oc 
hia  cargo,  recover  the  extra  sum  paid  daring  an  embaiffo ;  audi  expand^ 
tore  not  being  the  subject  of  a  general  average^  and  not  oorerad  bj  aoj 
words  in  a  polic7.(a) 

Assumpsit  on  a  policy  of  insurance  on  a  cargo  valaed 
at  4,000  dollars  .The  vessel  was  chartered  to  the  plaintiffB, 
for  the  voyage  insured,  at  400  dollars  per  month.  The 
day  aOer  her  homeward  lading  was  taken  in,  an  embargo 
was  laid  on,  that  continued  two  months  and  six  days,  at 
the   expiration  of  which  time  it   was  taken  off,  and  the 

vessel  sailed  on  her  voyage  home.  Whilst  thus  on 
[*156]     her  return,   ^the  assured,  having  received  notice 

of  the  imposition,  but  not  of  the  removal,  of  the 
embargo,  made  their  abandonment,  which  was  not  accepted, 
and  shortly  after  the  vessel  safely  arrived.  The  plaintiffs 
originally  .claimed  for  a  total  loss,  according  to  their  valua- 
tion in  their  policy,  and  also  1,600  dollars  for  four  months' 
hire  of  the  vessel  from  the  period  of  her  first  commencing  to 
load,  during  her  detention  under  the  embargo,  and  until 
the  final  delivery  of  her  loading  in  New  York.  On  the 
principal  of  these  demands,  an  account  was  stated  between 
the  parties,  and  a  verdict  taken  in  favor  of  the  plaintiffs 
for  the  balance,  subject  to  the  opinion  of  the  court  whether 
it  should  stand,  be  reduced  to  any  other  sum,  or  entered 
for  the  defendants.  The  plaintifts,  however,  being,  pre- 
vious to  the  argument,  informed  of  the  decision  of  the 
court  of  errors  in  the  case  of  Church  v.  Bedient  and  others ^l)!] 

(a)  S.  P.  as  to  insurers  on  the  ship,  who  are  not  liable  for  wages  and  pro* 
visions  during  an  embargo.    IP  Bride  v.  Marine  Ins,  Cb.,  7  Johna.  Rep.  431 
Suppose  an  abandonment  of  each  separate  interest  in  ship,  freight,  and  cargo 
during  the  embargo ;  a  long  continuance  of  it,  and  a  subsequent  earning  ol 
freight;  on  whom,  according  to  the  doctrine  of  McCarthy  v.  Abd^  6  Eas^ 
293,  will  the  wages  and  provisions,  after  the  abandonment,  be  dtarged  ? 
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Caines'  Cases  in  Error,  21,)  relinquished  the  idea  of  re* 
covering  for  a  total  loss;  yet  they  contended  they  were 
entitled  to  compensation  to  the  amount  of  the  money  paid 
under  the  charter-party  during  the  existence  of  the  embar? 

go- 

Chlden,  for  the  plaintifib.  We  certainly  are  authorized  to 
demand  from  the  underwriters  a  compensation  to  the  amount 
of  the  money  paid  for  the  hire  of  the  vessel  whilst  embar- 
goed* This  is  a  damage  within  the  words  of  the  policy. 
We  are  to  be  kept  indemnified  from  any  loss  by  reason  of 
restraints  or  detentions.  The  detention  was  at  a  critical 
time;  when  ready  to  sail.  That,  therefore,  an  injury  has 
been  sustained,  cannot  be  disputed.  It  cannot  be  borne 
by  the  insurer  on  the  ship,  nor  by  him  on  the  freight. 
Must  it  not,  then,  fall  on  the  underwriter  on  the  cargo  ? 
for  it  was  to  bring  home  the  cargo  that  it  was  incurred. 
It  may  be  said  that  the  property  is  not  injured.  But  that 
is  not  the  criterion*  If  the  assured  has  been  damnified, 
it  is  enough  to  entitle  him  to  ask  for  reparation.  In  the 
case  of  ransom,  the  property  is  not  deteriorated,  yet  the 
underwriter  is  liable.  No  objection  can  be  made  as  to  the 
nature  of  the  claim,  because  an  account  is  annexed  to  the 
case,  for  the  express  purpose  of  having  it  modelled  as  the 
court  may  think  fit;  and  under  a  count  for  a  total  loss,  a 
partial  one  may  be  recovered. 

^ Hoffman^  contra.  This  is  an  attempt  to  charge  [*157] 
the  underwriters  on  the  cargo  with  expenses  due 
on  the  freight.  It  is  no  argument  to  say,  because  it  is  not  to 
be  exclusively  borne  by  ship  or  freight,  it  must,  therefore) 
be  thrown  on  the  cargo.  The  first  claim  was  for  a  total  loss. 
Finding  this  could  not  be  supported,  they  come  now,  and 
ask  the  court  to  make  that  a  ground  for  a  partial  loss  which 
can,  at  most,  be  only  a  subject  of  general  average.  To  ad- 
just this  the  court  have  no  data,  and  must  step  out  of  the 
policy,  the  pleadings,  and  the  case.    No  particular  interest 


167  CASES  IN  THB  SUPBBMB  COURT. 

•  ■'  '  ^^^^^^"^ 

Peony  v.  New  York  Ins.  Co. 

can  be  charged  with  the  expenses  of  detention.  A  doubt  may 
be  entertained  how  far  those  incurred  in  the  present  instance 
are  even  a  subject  of  general  average.  The  whole  results 
into  this;  the  party  has,  under  his  contract,  paid  some 
hundred  dollars  more  in  one  case  than  he  would  in  another. 

HarisoTiy  in  reply.  The  expenses  incurred  by  detention, 
where  not  subjects  of  general  average,  have  been  usiially 
considered  as  charges  against  the  freight  This,  however, 
is  a  case  sui  generis^  distinguishable  from  all  to  be  found  in 
the  books.  Where  the  freight  is  liable  exclusively,  a  spe- 
cific sum  is  to  be  paid  for  the  carriage  of  the  articles,  and 
whether  they  arrive  soon  or  late,  is  immaterial  to  the  owner 
of  the  goods,  for  he  has  nothing  more  to  pay  than  his 
freight.  When,  therefore,  he  applies  to  the  underwriter, 
the  answer  is,  you  are  not  the  sufferer ;  the  freight  has  paid 
it  This  does  not  apply  here.  Under  this  charter-party, 
the  owner  of  the  goods  is  the  sufferer  by  the  detention,  for 
he  pays  so  much  more  in  money  as  the  vessel  was  detained 
m  time.  This,  then,  is  a  loss  on  the  cargo.  The  case,  it  is 
true,  is  novel.  But  considering  a  policy  of  insurance  as  a 
contract  of  indemnity,  the  plaintiff  must,  on  the  principles 
established  as  law,  be  entitled  to  compensation.  Supposing, 
however,  this  is  matter  of  general  average,  there  are  data 
to  show  something  due,  and  then  a  new  trial  may  be  directed 
to  ascertain  how  much. 

Livingston,  J.,  delivered  the  opinion  of  the  court  The 
subject  insured  not  being  abandoned  until  it  was  in  safety, 
that  is,  until  three  days  after  the  embargo  was  removed, 
the  plaintiffs,  although  ignorant  of  its  liberation,  cannot, 

consistently  with  the  judgment  of  the  court  for  the 
[*158]     correction  of  errors,  *in  Bedieni  and  Kimberly  y. 

Churchy  recover  as  for  a  total  loss ;  nor  can  we^ 
on  the  facts  here  disclosed,  ascertain  what  is  due  to  them 
for  a  partial  loss,  admitting  a  demand  of  that  kind  to  be 
well  founded.    If  entitled  to  any  thing,  it  is  to  the  defend* 
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ants*  proportion  of  a  general  contribation  towards  reim« 
borsing  them  for  a  suoi  which,  as  owners  of  the  cargo,  they 
paid  in  consequence  of  certain  extraordinary  expenses  that 
aocmed  during  the  embargo ;  but  to  make  a  calculation,  we 
should  know  the  value  of  sloop,  freight  and  cargo.  This 
not  appearing,  it  is  impossible  so  to  modify  the  verdict  as 
to  do  complete  justice.  If  this  cannot  be  done,  it  is  said, 
that  as  this  suit  was  brought  in  consequence  of  a  former 
judgment  rendered  by  this  court,  which  has  since  been  re- 
versed,  the  parties  should  be  permitted  to  go  to  a  new  trial 
to  ascertain  the  value  of  these  different  subjects,  and  the 
extent  of  the  defendants*  liability  on  the  principle  of  a 
general  contribution.  This  is  reasonable,  and  I  should 
readily  accede  to  it  were  the  defendants  chargeable  with 
any  thing  on  this  policy ;  but  thinking  otherwise,  it  is  our 
duty  to  arrest  the  suit  here,  and  not  expose  them  to  the 
expense  of  further  litigation.  It  seems  to  have  been  con- 
ceded on  the  argument,  that  the  plaintiffs,  having  contract* 
ed  for  freight  by  the  month,  were  bound  to  pay  even  for 
the  time  the  vessel  was  embargoed.  This  may  be  so ;  but 
I  am  inclined  to  think  that  a  detention  of  this  kind,  by  a 
foreign  prince,  suspends  the  contract,  whether  freight  be 
payable  for  the  whole  voyage,  or  by  the  month.  Demur- 
rage is  certainly  not  payable  during  such  restraints,  and 
Pothier,  (N.  85,  tom.  2,  p.  899,)  in  his  treatise  on  charter- 
parties,  says  expressly,  that  "  the  owner  of  a  vessel  hired 
by  the  month,  is  not  entitled  to  freight  during  an  em- 
bargo," Without,  however,  deciding  a  point -which  has 
not  been  made,  and  admitting  the  sum  thus  paid  to  have 
been  justly  due,  the  defendants  cannot  be  called  on  to  refund 
any  part  of  it.  This  will  necessarily  lead  to  an  inquiry, 
whether  the  expenses  arising  out  of  a  state  of  embargo  are 
to  be  defrayed  by  common  contribution,  or  whether  they 
be  subjects  of  a  particular  average.  That  they  are  of  the 
latter  description,  has  been  decided,  after  solemn  argument, 
by  the  whole  court  of  king's  bench  in  the  case  oi  Robertson 
V.  Eioer^  1  D.  &  E.  127,  where  it  was  held  that  wages  and 
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provisions,  during  an  embargo,  were  not  covered 
[*159J     by  a  policy  on  the  ship.    This  *may  be  supposed 

inconsistent  with  our  decision  in  the  case  of  Leaven* 
worth  V.  Delafield,  1  Gaines'  Rep.  578,  see  note(a,)  ib.  678 : 
and,  therefore,  as  not  forming  a  rule  in  the  present  case. 
But  the  two  decisions  are  perfectly  reconcilable ;  otherwise, 
for  the  sake  of  uniformity,  the  latter  should  be  followed, 
unless  manifestly  incorrect,  however  respectable  the  other 
may  be.  There  is  an  evident  distinction  between  a  deten- 
tion by  capture  and  an  embargo.  In  the  former  case,  the 
charter-party  is  dissolved,  and  the  captain  (who  is  generally 
agent  of  all  parties,  to  act  for  the  best  under  every  mis- 
fortune) reclaims  both  veesel  and  cargo,  and  without  being 
under  contract,  or  obliged  so  to  do,  retains  the  crew,  for 
the  purpose  of  preventing  an  entire  loss,  and  pursuing  the 
voyage  if  the  property  be  acquitted ;  whereas  he  might 
dismiss  them  at  onc^,  and  the  underwriter  be  called  on  for 
a  total  loss.  The  expenses,  therefore,  incurred  by  a  claino 
of  this  nature,  being  evidently  for  the  general  benefit,  if 
not  impliedly  at  the  general  request,  and  not  the  effect  oi 
previous  stipulation  or  contract,  which  is  at  an  end  by  the 
capture,  it  is  but  reasonable  they  should  be  defrayed  in  the 
same  way.  Ricard,  in  his  treatise  on  the  conmierce  of  Am- 
sterdam, assigns  nearly  the  same  reason  for  making  a  gene- 
ral average  of  wages  in  case  of  capture,  and  a  particular 
average  of  them  daring  an  embargo.  (P.  279.)  "The  wages 
of  a  ship,"  says  he,  "detained  by  an  order  of  state,  shall 
not  be  brought  into  general  average  as  in  case  of  capture ; 
because,  in  the  latter  case,  the  crew  remain  to  take  care  of 
the  vessel  whilst  she  is  reclaiming,  and  these  charges  are 
occasioned  with  the  sole  view  of  preserving  the  ship  and 
cargo  for  the  proprietors ;  but  there  is  no  room  for  such 
pretence  in  the  case  of  an  embargo ;  as  the  sovereign  who 
lays  it  neither  claims  the  ship  or  cargo,  but  only  for  politi* 
cal  reasons  prevents  their  immediate  departure.  Therefore, 
it  cannot  be  said  that  the  ship's  company  remained  en 
board  to  prevent  an  entire  loss."    The  French  ordinance 


ALBANY,  AUGUST,  1806.  169 


Penny  ▼.  New  York  Ins.  Ca 


declares  that  such  charges,  dunng  an  embargo,  shall  be  re* 
pnted  as  general  average,  if  the  vessel  be  hired  by  the 
month,  but  iffreighted  by  the  voyage,  they  shall  be  borne 
by  her  alone.    Pothier,  in  his  treatise  above  referred  to, 
assigns  a  reason  for  this  distinction,  which  is  not  very  sa- 
tisfactory, and,  therefore,  I  shall  not  repeat  it.     From  Em^ 
erigon,  vol.  1,  631,  we  also  learn  that  there  are 
foreign  writers,  ^although  there  be  a  diversity  of    [*160] 
opinion  among  them,  who  hold  all  expenses  con- 
sequential on  an  embargo  as  particular  averages.    In  this 
way,  a  person  who  has  insured  one  species  of  property  can 
never  be  called  on  to  make  good  a  particular  damage  which 
may  have  happened  to  another,  nor  exposed  to  a  loss  not 
within  the  risk  which  he  has  assumed.    On  what  pretence, 
then,  can  an  owner  of  a  cargo  call  on  its  underwriter  to 
make  good  any  extra  freight  he  may  have  paid  for  the 
carriage  of, it?    He  does  not  undertake  that  the  voyage 
shall  be  short  or  uninterrupted,  but  only  that  the  goods 
shall  eventually  arrive  safe ;  and  whether  the  transporta- 
tion cost  more  or  less,  is  a  matter  with  which  he  has  nothing 
to  do.     Whether  the  vessel  encounter  a  tempest,  or  be  em- 
bargoed in  her  way,  (if  no  abantlonment  be  made  during 
the  detention,)  is  to  him  of  no  consequence,  so  that  the  goods 
finally  arrive,  as  was  the  case  here,  without  damage,  at  their 
destined  port.    I  am,  therefore,  for  adopting  the  English 
rule  in  the  case  of  an  embargo,  not  on  the  ground  of  au- 
thority, the  decision  being  posterior  to  the  revolution,  but 
as  the  most  reasonable ;  the  most  conformable  to  the  un- 
derstanding of  the  different  classes  of  underwriters;   the 
best  calculated  to  prevent  confusion  and  embarrassment, 
and  the  most  likely  to  throw  upon  each  the  loss  which  the 
particular  subject  insured  by  him  has  sustained.     Whether, 
therefore,  the  present  plaintifts  were  liable  for  freight  or 
not  during  the,  embargo,  my  opinion  is,  that  they  have  no 
claim  on  the  defendants,  who  underwrote  their  goods,(a) 

(a)  &  p.  Barker  v.  Phanix  Ins,  Cb.,  8  Johns.  Bep.  307. 
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for  any  part  of  it,  and  that  judgment  be  rendered  aooord* 

ingly. 

Postea  to  the  defendants. 


Strong  and  Udall,  Guardians  of  the  person  and  estate  of 
NicoLL,  an  infant,  against  Smith. 

A  traveiBe  may  be  taken  to  any  number  of  facta,  if  the  whole  of  thoee  Ikoti 
make  only  one  point  necessary  to  a  defence  or  daim ;  for  a  point  in  law  if 
not  confined  to  a  single  fact 

Trespass  for  breaking  the  plaintiff's  close  at  Islip,  in 
the  county  of  Suffolk,  to  which  the  defendant  pleaded,  1. 
That  the  locus  in  quo  was  the  freehold  of  the  trustees  of  the 
freeholders  and  commonalty  of  the  town  of  Huntington, 
by  whose  command  he  entered  ;  2,  That  the  trustees  being 
seised  in  fee  of  the  locus  in  quo,  demised  to  him  for  a  year. 

Eeplication  to  the  first  plea,  that  the  close  was  the  free- 
hold of  William  Nicoll,  in  the  possession  of  the 
[*161]  plaintiffs  as  *guardians,  and  traversing  the  freehold 
of  the  trustees.  To  the  second  plea,  that  at  the 
time  when  the  trespass  was  committed,  Willian  Nicoll  was 
seised  of  the  premises  in  his  demesne  as  of  fee,  in  the  ac- 
tual possession  of  the  plaintiffs,  traversing  both  the  seisin 
of  the  trustees,  and  the  demise  to  the  defendant 

Bejoinder  to  the  first  plea,  taking  issue  on  the  Jociu  in 
yuo  being  the  freehold  of  the  infant.  To  the  second,  a  de- 
murrer, assigning  for  cause,  that  the  plaintiff  had  traversed 
"two  distinct  and  material  allegations  contained  in  the 
said  second  plea,  to  wit,  the  seisin  in  fee  of  the  trustees  of 
the  freeholders  and  commonalty  of  the  town  of  Hunting- 
ton, and  also  the  lease  and  demise  which  is  alleged  in  the 
said  second  plea  to  have  been  made  by  the  trustees  of  the 
freeholders  and  commonalty  of  the  town  of  Huntington, 
to  him,  the  said  Silas  Smith,  and,  therefore,  the  said  tra 
verse  is  multifarious,  double,"  &c. 
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Sanford^  in  support  of  the  demurrer.  Every  traverse 
should  be  to  a  single  point  Go.  Litt  126,  a.  Bac.  Abr. 
tit -Plea  and  Pleadings,  H.  s.  6.  This  principle  shows  the 
traverse  to  the  second  plea  to  be  bad.  Orogaii^s  Case,  8 
Bep.  66,  is,  in  the  last  resolution,  a  strong  authority  for 
the  general  position  that  all  issues  must  be  single.  Tho 
plaintiffs  have  traversed  the  whole  plea,  and  had  we  gone 
to  trial,  we  must  have  established  the  seisin  and  the  demise, 
each  of  which  is  a  several,  independent  fact,  traversable  at 
the  election  of  the  plaintiff.  Moor  v.  Pudsey^  Hard.  816. 
The  same  doctrine  is  in  BeadCa  Oase^  6  Bep.  24,  where  it  is 
expressly  ruled,  that  when  the  defendant  justifies  through 
a  stranger,  the  plaintiff  may  traverse  the  seisin  or  demise, 
at  his  election.  It  does  not  say  both.  In  the  books  of 
entries  no  precedent  of  such  a  traverse  is  to  be  found. 

Biggs  and  RadcKff,  contra.  The  traverse  is  the  exact 
denial  of  the  plea ;  and  if  the  one  be  double,  the  other 
must  be  equally  so.  The  result  will  be,  supposing  tho 
demurrer  good,  that  judgment  must  be  for  the  plaintiffs, 
according  to  the  well  known  rule,  that  on  demurrer, 
judgment  must  be  against  him  who  has  committed  the  first 
fault  It  is  true,  that  a  traverse,  like  an  issue,  must  be 
to  a  single  point;  but  a  single  point  is  not  a  single  fact; 
for  many  facts  may  go  to  make  up  one  entire,  or 
single  point  of  defence.  *Bobin8on  v.  flafey,  1  [*162] 
Burr.  816.  Bolia  v.  Purvis,  2  Bl.  1028.  Com. 
Dig.  tit  Pleader,  E.  2.  Here  the  point  of  defence 
iS)  the  close  being  the  freehold  of  the  defendant.  Both 
the  facts  which  make  this  out  constitute  one  point  Did  the 
negation  of  either  fact,  singly,  destroy  the  defendant's  title, 
then  we  had  it  in  our  power  to  traverse  that  and  admit  the 
other.  But  as  the  denial  of  both  is  necessary  to  do  away 
his  point  of  defence,  that  the  freehold  is  his,  we,  in  travers- 
ing both,  confine  ourselves  to  one  single  issue. 

San/ord,  in  reply.    The  rules  oi  special  pleading  are  by 
Vol  III.  20 


182  CASES  IN  THE  SUPREME  COURT. 

Strong  T.  Smith. 

admissions,  and  avoiding  to  come  to  a  single  point  The 
doctrine  contended  for  would  destroy  the  whole  system. 
To  make  the  case  in  Burrows  like  this,  there  ought  to  have 
been  a  traverse  to  each  fact  stated  in  the  plea. 

TnoMPSON,  J.,  delivered  the  opinion  of  the  court.  It 
is  undoubtedly  a  sound  and  established  rule  in  pleading, 
that  a  traverse  is  not'  to  be  multifarious,  but  to  a  single 
point.  This,  however,  does  not  determine  what  shall  be 
deemed  a  single  point  within  that  rule.  It  cannot  be  a 
single  fact  The  rule  we  think  well  illustrated  and  exem- 
plified in  the  case  of  Robinson  v.  BaJet/,  1  Burr.  316.  That 
was  also  an  action  of  trespass,  and  a  number  of  pleas  in- 
terposed. The  replication  traverses  one  of  the  pleas  in  the 
following  manner :  "  Without  that,  that  the  cattle  were 
the  defendant's  own  cattle,  and  that  they  were  levant  and 
oouchant  upon  the  premises,  and  commonable  cattle."  To 
this  there  was  a  special  demurrer,  assigning  for  cause,  that 
the  replication  was  multifarious.  The  demurrer,  however, 
was  overruled.  Lord  Mansfield  saying,  "'Tis  true,  you 
must  take  issue  upon  a  single  pointy  but  it  is  not  necessary 
that  this  single  point  should  consist  only  of  a  single  fact 
Here  the  point  is  the  cattle,  being  entitled  to  common ; 
this  is  the  single  point  of  the  defence ;  but  in  fact  they 
must  be  botli  his  own  cattle,  and  also  levant  and  cotichant^ 
which  are  two  difierent  essential  circumstances  of  their 
being  entitled  to  common,  and  both  of  them  absolutely 
requisite."  Thus,  in  the  present  case,  the  single  point  is 
the  defendant's  right  to  enter  the  locus  in  quo.  This  right 
is  set  up  as  resulting  from  the  two  distinct  facts  of  the 
seisin  of  the  trustees,  and  their  demise  to  the  defendant, 
both  of  which  were  essential  to  constitute  the  right.  The 
seisin  alone  of  the  trustees  would  have  given 
[*163]  no  right  to  the  defendant;  neither  would *the  de- 
mise of  itself  have  imparted  any,  unless  the  trus- 
tees were  competent  to  make  it  If  the  defendant,  there* 
fore,  had  traversed  only  one  or  the  other  of  these  fact?,  he 
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would  have  tendered  an  immaterial  issue,  the  trial  of 
which  would  not  have  decided  the  merits  of  the  case  be- 
tween the  parties.  It  is  true,  that  in  some  of  the  very  old 
cases,  the  court  say  that  any  part  of  what  the  defendant 
makes  his  title  is  traversable,  as  in  Moor^  v.  Pudsey,  Hard. 
817,  exemplifying  the  very  case  now  before  us,  it  is  laid 
down,  where  in  trespass  the  defendant  alleges  a  seisin  in 
fee  in  a  third  person,  and  a  demise  to  himself,  the  plaintifif 
may  traverse  either  the  seisin  in  fee  or  the  demise,  at  his 
election.  But  in  no  case,  which  we  have  seen,  is  it  said 
that  he  may  not  traverse  both.  Admitting,  however,  the 
ancient  rule  to  have  been,  that  he  must  traverse  either  the 
one  or  the  other,  we  should  consider  that  rule  as  altered  by 
the  decision  of  Robinson  v.  Baky,  above  cited.  The 
distinctions  th^re  made  by  Lord  Mansfield,  appear  to  us  to 
be  founded  in  good  sense,  and  to  warrant  us  in  saying  that 
although  in  the  present  case  the  seisin  of  the  trustees,  and 
the  demise  to  the  defendant,  are  two  facts,  yet  they  make 
but  one  point,  and  the  traverse  is,  of  course,  well  taken. 

Livingston,  J.  The  merits  of  this  case  lie  in  a  very 
narrow  compass.  A  traverse,  it  is  not  denied,  must  be  of 
a  material  point ;  so,  neither  can  a  plea  contain  a  multi- 
plidty  of  distinct  matters,  for  every  issue  (and  that  applies  to 
plea  as  well  as  to  a  traverse)  must  be  single.  By  this,  how- 
ever, it  is  not  intended  that  a  plea  shall  consist  of  only  one 
matter  of  fact,  but  it  may  contain  as  many  as  may  be  neces- 
sary to  constitute  one  defence.  1  Burr.  816 ;  2  Black.  1028. 
A  special  plea  can  hardly  be  found,  that  is  not  made  up  of  a 
variety  of  facts;  all,  however,  tending  to,  and  making  parts 
of,  the  same  point  of  defence.  Here  the  point  was,  the  defend- 
ant's right  to  the  premises ;  but,  to  make  out  a  lawful  posses- 
sion in  him,  it  became  necessary  to  state  the  several  circum- 
stances which  constituted  it,  to  wit,  the  seisin  of  the  trus- 
tees, their  demise,  and  his  entry  under  it.  On  this  plea 
the^  plaintiffs  might  have  taken  issue ;  but  they  preferred 
setting  up  a  seisin  in  their  ward,  which  being  a 
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[*164]  matter  diflferent  from  that  relied  on  by  the  *pleai 
it  became  necessary  to  traverse  the  point  of  de- 
fence contained  in  the  latter.  In  such  cases,  the  only  ra* 
tional  rule  must  be,  that  the  plaintiff  may  traverse  all,  any 
or  either  of  the  material  facts  which  compose  the  point  of 
his  adversary's  defence.  Litt.  881.  This  will  not  render 
the  pleadings  more  complicated  or  intricate  than  if  he  puts 
them  immediately  in  issue,  by  a  total  denial  of  them.  A 
contrary  rule,  by  driving  the  party  to  an  election  of  tra* 
versing  only  one  of  the  circumstances,  would  produce  un« 
necessary  hardship.  Whatever  is  traversable,  and  not  tra- 
versed, is  admitted.  Why,  then,  by  this  mode  of  proceed- 
ing, compel  either  party  to  admit  several  important  facta 
which  the  other  may  not  be  able  to  prove?  Thus,  if  the 
demise  here  had  only  been  traversed,  the  seisin  of  the  cor* 
poration  would  have  been  conceded,  and  vice  verac^ 

Crogat^s  Case  (8  Eep.  66,)  did  not  turn  at  all  on  the  point 
before  us ;  and  Bead^s  (6  Eep.  24,)  only  establishes  that  the 
seisin,  or  demise,  may  be  traversed ;  but  how  far  they 
were  both  traversable,  was  not  before  the  court. 

The  decision  of  Jones  v.  Eitchin^  (1  B.  &  P.  76,)  which 
was  not  cited,  may  at  first  appear  favorable  to  the  defendant, 
but  it  was  founded  on  the  authority  of  Crogate^s  Case^  and 
both  proceeded  on  aground  entirely  different  from  that  which 
is  here  taken.  In  both  cases  it  became  a  question  how  far 
a  replication,  or  plea  de  injura  sua  propria  absque  tali  causey 
was  proper  where  the  adverse  party  had  "  asserted  any 
right  or  interest  in  land."  It  was  decided  in  the  negative ; 
but  what  Lord  Chief  Justice  Eyre  says,  in  giving  the  opin- 
ion of  the  court,  is  deserving  of  notice.  After  reading  the 
resolutions  in  Crogaie^s  Case,  he  adds :  "  Thus  the  rule  ia 
distinctly  laid  down,  that  de  injuria  propria  is  only  to  be 
received  where  the  defence  set  up  is  matter  of  excuse,  and 
not  where  it  asserts  any  right  or  interest.  But  the  reason 
is  not  because  it  puts  two  or  three  things  in  issue,  for  that 
may  happen  in  every  case  where  the  defence  arises  cut  of 
several  facts,  all  operating  to  one  point  of  excuse.     The 
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reason  is,  because  this  plea  is  only  allowed  where  an  ex- 
cuse is  offered  for  personal  injuries,  and  not  even  then  if 
it  relates  to  any  interest  in  land."  The  counsel,  too,  who 
argued  against  the  plea  in  Jones  v,  Kitchin,  admitted,  "  that 
if  the  several  matters  put  in  issue  make  together 
but  *one  defence,  they  may  be  thus  all  put  in  [*1651 
issue  together  by  de  injuria  sua  propria,^^  If  so, 
why,  by  parity  of  reasoning,  may  not  the  same  matters 
be  traversed,  if  they  really  form  but  one  defence  ?  The 
two  following  cases,  which  were  not  mentioned  at  bar, 
show  that  this  may  be  done ;  but,  were  we  without  au- 
tbority,  the  thing  is  too  reasonable  not  to  be  permitted, 
nor  can  any  one  inconvenience  flow  from  it. 

In  Wood  V.  Holland,  (Styles,  844,)  Rolle,  Ch.  J.,  held  thai 
the  descent,  as  well  as  the  disseisin,  might  have  been  tra- 
versed. 

In  Brake  v.  Kent^  (Carth.  125,)  an  executrix  pleaded  seve- 
ral judgments  and  no  assets  ultra.  The  plaintiff  replied  they 
were  kept  on  foot  by  fraud.  The  defendant,  maintaining 
his  bar,  traverses  that  all  or  any  of  the  judgments  were 
Kept  on  foot  by  fraud.  This  was  held  good ;  and  yet,  on 
the  reasoning  of  the  defendant  here,  the  traverse  should 
have  been  confined  to  only  one  of  the  judgments. 

I  have  no  doubt  the  replication  is  good;  but  were  it  not 
the  plea,  for  the  very  objections  made  to  the  traverse,  would 
also  be  bad ;  so  that,  in  either  case,  the  plaintiffs  must  have 
judgment;  "for  it  would  be  very  hard,"  to  borrow  the 
language  of  Lord  Chief  Justice  Wilks,  (Willes,  410,)  *'  to  give 
judgment  against  a  plaintiff,  because  he  has  only  traversed 
literally  the  defendant's  plea ;  for,  if  the  issue  be  wrong  th« 
first  fault  is  in  the  defendant." 

Judgment  for  the  plaintifis. 
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Finder  against  Morris. 

If  a  defendant  haa,  bona  fide,  paid  debt  and  costs  to  a  plaintifl^  the  oourtwiO 
order  satisfaction  to  be  entered  on  the  judgment  obtained  in  the  aai^ 
though  the  costs  of  the  plaintiflTs  attorney  may  not  have  been  paid,  for  he 
has  no  Um  on  the  debt  while  in  the  defendant's  hands,  unless  he  girei 
notice  not  to  paj  over,  or  there  be  collusion  to  defraud  him. 

Williams  moved  to  set  aside  the  judgment  and 
execatioQ  in  this  suit,  or  to  enter  up  satisfaction  on  the 
judgment  obtained  therein  on  a  sealed  note,  upon  pro* 
duction  of  a  written  discharge  from  the  plaintiff,  containing 
a  complete  release  of  all  demands,  costs,  &c.,  and  a  receipt 
for  the  balance  due,  which  the  defendant  swore  he  paid  in 
full  consideration  of  the  note,  and  without  knowing  that 
any  third  person  had  an  interest  therein. 

Tiffany  objected  to  the  application,  because  the  attorney 
had  a  lien  on  the  debt  for  his  costs,  and  might,  by  this 
species  of  settlement,  be  cut  out.  He  contended,  also,  that 
the  rule  would  be  inefficacious,  as  the  judgment  entered 
was  against  Morrison,  and  the  order  of  court  would  be  in 
a  suit  where  the  defendant  was  named  Morris. 

[*166]  *Per  Curiam.  From  the  case  of  Welsh  v.  Hole^ 
Poug.  238,)  sanctioned  by  MitcheU  v.  Oldfield,  (4  D. 
&  E.  123,)  and  Bead  v.  JDupper,  (6  D.  &  E.  361,)  if  the  de- 
fendant pay  to  the  plaintiff  debt  and  costs,  after  notice  from 
the  attorney  of  the  plaintiff  not  to  do  so,  he  pays  the  costs,  in 
his  own  wrong,  and  Lord  Mansfield  said,  the  court  could 
not  go  further.(a) 

If  the  adverse  party  applied  to  the  court  to  cancel  the 
judgment  by  a  setoff,  then  the  court  would  take  care  that 
the  attorney's  bill  should  be  paid.  In  the  case  of  /Spencer 
V.  ^Vhitey  April  term,  1799,  the  court  qualified  the  right  of 
the  plaintiff's  attorney,  even  in  the  case  of  a  set-oflf     The 

(a)  See  WcUaan  y.  Depeyater^  I  Oainea*  Rep.  67,  n.  (a.) 
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present  motion  must,  therefore,  be  granted,  as  there  is  no 
pretence  of  notice  to  the  defendant,  or  of  any  collusion  be- 
tween him  and  the  plaintiff,  to  deprive  the  attorney  of  his 
costs.  As  to  the  variance  between  the  names,  this  is  a 
rule  granted  in  the  cause  of  Pinder  v.  Morris^  and  it  will 
never  be  a  an  authority  for  enterng  satisfaction  on  a  judg* 
ment  in  one  against  Morrison. 

Motion  granted.  [1] 

[1]  Therefore,  the  rale  of  the  court  is  satisfied  by  delivering  a  writ  to  the 
sheriff  on  the  16th,  returnable  on  the  19th  of  the  month.  OHkapie  y.  Whiie^ 
16  J.  B.  117. 

Where  the  original  action  is  in  the  common  pleas,  if  the  bail  remove  out 
of  the  country,  the  action  on  the  recognizance  may  be  brought  in  the  i«U' 
preme  court    Davia  v.  OHkt,  7  J.  R.  318. 

After  judgment  against  the  bail,  if  the  principal  has  been  taken  in  exe  m* 
tlon  the  plaintiff  cannot  issue  a  co.  «a.  against  the  bail,  or  if  the  bail  iinve 
been  taken  in  execution,  he  cannot  proceed  against  the  body  of  the  princi(>aL 
8mWi  ▼.  Rosecraniz,  6  J.  R  97. 

The  bail  are  not  discharged  by  the  plaintiff's  electing  to  sue  out  a^i  /a.  in 
the  first  instance :  and  if  a  part  of  the  debt  be  levied  on  the^  /a.,  he  mn/, 
notwithstanding,  resort  to  the  bail  for  the  residue.  OlcoU  v.  JAOy^  4  J.  R. 
407. 

A  CO.  ML  against  the  principal  must  not  only  be  sued  out,  but  must  be  ao- 
taally  returned,  non  est  inventus,  and  filed  before  tlie  plaintiff  can  proceed  to 
charge  the  bail.    PearsaU  v.  Latorence,  3  J.  R.  614. 

It  is  not  necessary  that  there  should  be  eight  days  between  tiie  teste  and 
return  of  the  ea.  sa.  against  the  principal,  where  the  proceedings  are  by  bill 
Cbok  v.  CampbeU,  3  Cai.  R.  322.     Carmer  v.  Weeks,  3  J.  R.  246. 

Taking  the  principal  on  a  co*  al  is  a  discharge  of  tiie  bail,  and  no  exone- 
Mtur  need  be  entered.    MUner  v.  Cfreen,  2  J.  C.  283. 

A  sheriff  will  be  discharged  from  an  attachment  for  not  bringing  in  the 
body,  where  special  bail  hath  been  put  in,  but  the  bail  piece  has  been  lost 
in  its  transmission  to  the  clerk's  office.     Tho  People  ▼.  Shoemaker^  2  Wen.  263. 

A  sheriff  returns  eepi  corpus  to  a  cap,  ad  resp,  the  deputy  sheriff  who 
■enres  the  writ,  becomes  special  bail,  of  which  notice  is  sent  by  mail,  but  not 
received  by  the  plaintUTs  attorney :  the  latter,  eighteen  months  afterward, 
roles  the  sheriff  to  bring  in  the  body  of  the  defendant,  and  moves  for  an  at* 
tachment  against  him ;  the  deputy  and  sureties  having  in  the  mean  time  be> 
come  insolveit;  the  court  refuses  to  grant  the  attachment  Jourdan  t. 
Mnokins,  17  J.  R.  36. 

The  rule  on  the  sheriff  to  bring  in  the  body  of  the  defendant  cannot  be 
served  until  tv^enty  days  after  the  time,  in  which  the  writ  is  returnable,  havf 


166  a  OASES  IN  THE  8TTPREMB  COURT. 

Finder  v.  Morria 

expired ;  and  it  seema,  that  the  rule  ought  not  to  be  entered  before  the  time 
Cooru  V.  ATManus,  15  J.  R.  181. 

AH  the  proceedings,  until  the  attachment,  including  the  rule,  must  be  en- 
titled in  the  original  cause.     The  People  v.  Ferris,  9  J.  R.  160. 

Where  the  defendant  has  put  in  bail  to  the  action,  although  the  bail  moj 
be  insufficient,  the  plaintiff  cannot  proceed  against  the  aherifll  The  Peopk 
V.  Skvens,  9  J.  R.  72. 

It  seems,  that  if  the  plaintiff  delays  for  a  length  of  time,  to  call  on  the 
sheriff  for  bail,  it  will  discharge  him.    Id. 

If  tlie  sheriff  does  not  return  the  writ  within  twenty  days  ailer  notice  of 
the  rule  for  that  purpose,  an  attachment  may  issue  against  him  immediately; 
but  it  is  otherwise  in  the  case  of  a  rule  to  bring  in  the  body.  FrankUn  ▼. 
lamb,  1  J.  R.  508. 

The  sheriff  must  have  twenty  days  notice  of  the  rule  to  bring  in  the  body, 
before  a  motion  for  an  attachment  against  him.  Id  Stewart  v.  WtUiamSf  2 
J.  C.  71 ;  M^Gomet  v.  Armstrong,  C.  C.  50. 

Where  the  rule  for  bringing  in  the  body  had  expired,  but  no  trial  had 
been  lost ;  the  defendant  had  sworn  to  merits  and  tendered  the  full  amount 
in  money,  as  security,  which  was  refused,  and  the  bail  had  since  justified, 
the  court  denied  a  motion  for  an  attachment  against  the  sheriff,  on  payment 
Sy  him  of  the  costs  of  the  rule  to  show  cause,  and  of  the  plaintiff's  applica- 
.  ion.    Fast  v.*  Van  Dine,  IJ.  C.  412 ;  &  C,  C.  C.  106. 

There  is  no  distinction  between  proceedings  against  bail  and  other  joint 
aebtors,  and  the  plaintiff  may  proceed  and  declare  against  both,  under  the 
statute,  as  in  ordinary  cases  when  one  defendant  is  taken  and  the  other  not 
found.     Stewart  v.  Fatten,  1  H.  38. 

In  an  action  upon  a  recognisMUce,  the  sheriff  returned  upon  the  writ,  "one 
of  the  defeniiants  taken  and  the  other  not  fbund."  The  plaintiff,  under  the 
statute  relating  to  joint  debtors,  having  declared  against  both  bail,  a  motion 
was  made  in  ihe  name  of  the  defendant  not  taken  for  an  exoneretur  upon 
the  bail  piece  in  the  original  suit,  with  the  avowed  object  of  making  it  avail- 
able to  both ,  but  the  motion  was  denied.     Id. 

The  surety  in  a  bond  to  the  sheriff  for  the  appearance  of  S.  on  a  capias  €id 
resp..  pleaded  compeitat  ad  diem:  held,  a  replication,  that  S.  was  an  in&nt 
and  did  not  appear  by  guardian,  was  void.    Foster  y,  Bains/ord,  I  Hill,  323. 

Where  a  sheriff,  on  being  served  with  an  attachment  for  not  bringing  in 
the  body  of  a  defendant,  pursuant  to  a  rule  of  the  court,  procured  a  person 
(on  promise  of  indemnity)  to  put  in  special  bail  in  the  original  suit^  held« 
that  the  sheriff  could  not  maintain  an  action  on  the  bail  bond ;  for,  there 
being  an  appearance  according  to  the  condition  of  the  bond,  the  defendant 
Slight  plead  comperuit  ad  diem  proutpatetf  &c  Mathison  T.  Ibrlfua,  19  J.  B 
S92.    N.  Y  Dig.,  vol  1,  p.  230,  et  stq. 
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Peck  against  M' Alpine. 

Adjourning  a  Justice^a  court  for  more  than  six  days,  cannot  be  alleged  tb^ 
error  by  him  who  baa  requested  it. 

On  certiorari^  the  plaintiff  relied  on  the  justice's  having 
adjourned  for  more  than  six  days. 

Per  Curiam,  It  appears  to  have  been  so  done  on  his 
own  request ;  he  is  therefore  estopped  from  alleging  it  for 
error. 


Shephabd  against  WATROta. 

A  aubmiaaion  to  arbitratora  ia  a  good  consideration  for  a  note.    If)  in  an  a^ 
lion  for  words,  the  matter  in  dispute  be  left  to  arbitrators,  it  cannot,  in  an 
action  to  recover  a  sum  they  awarded,  be  shown  that  the  words  were  not 
actionable. 


Assumpsit  by  the  payee  against  the  maker  of  a  promis- 
sory note  for  two  hundred  dollars,  given  under  the  follow- 
ing circumstances : 

The  defendant,  while  under  arrest  at  the  suit  of  the 
plaintiff,  in  an  action  of  slander,  made  the  note  in  question, 
to  be  delivered  into  the  hands  of  certain  persons,  who  were 
to  decide  upon  the  subject  of  controversy  between  them, 
and  in  consequence  of  this  arrangement,  was  instantly  dis< 
charged  from  custody ;  afler  which  the  arbitrators  returned 
the  note  to  the  plaintiff  indorsed  100  dollars. 

At  the  trial,  the  defendant  offered  to  prove  that  in  the 
suit  on  which  he  had  been  originally  arrested,  the  plaintiff 
had  no  cause  of  action, 

*The  judge,  deeming  this  evidence  inadmissi-     [*167] 
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ble,  charged  for  the  plaintiff,  in  favor  of  whom  the  jury 
found  for  the  sum  indorsed  by  the  arbitrators.  [1]  Tha 
case  now  came  up,  on  a  motion  for  a  new  trial,  on  account 
of  misdirection  at  the  circuit. 

[1]  An  award  cannot  be  impeached  in  an  action  on  the  ground  that  it  li 
aguinst  law.    MitcheU  v.  Buafi,  7  Co  wen's  Rep.  186. 

The  award  may  be  impeached  in  equity. 

To  impeach  an  award  in  equity,  there  must  be  a  corruption,  partiality 
or  groBS  misbehavior  in  the  arbitrators,  or  some  paipabie  mistake  made  bj 
them  in  law  or  fact.     ScJienck^s  admV,  v.  CfuUreU,  1  Green's  Ch.  Rep.  297. 

A  mistake  in  the  law  must  be  a  plain  one,  and  upon  some  material  point 
affecting  the  case.  A  mistake  in  the  fact  must,  ia  general,  be  such  aa  the 
arbitrator  himself  would  admit    Id. 

If  the  arbitrators  receive  the  statement  of  one  of  the  parties  as  to  material 
facts,  without  proof,  when  objection  is  made  by  the  adverse  party,  it  ia  an 
impropriety  so  gross  as  to  call  for  the  aid  of  the  court     Id^ 

That  the  arbitrators,  after  hearing  the  evidence,  and  while  considering 
their  award,  called  both  the  parties  before  them,  and  asked  one  of  them 
questions  concerning  the  case,  without  the  permission  or  consent  of  the 
other,  or  objections  made  by  him,  constitates  no  valid  objection  to  the  award. 
Id. 

An  award  cannot  be  impeached,  except  for  fraud  or  partiah'ty  in  the  arbi* 
tratora     Fitzpatrick  tt  al  v.  Smith,  1  Desau.  245. 

Awards  cannot  be  impeached  or  set  aside,  unless  for  corruption,  partiality, 
or  gross  misbehavior  in  the  arbitrators,  or  for  some  palpable  mistake  of  the 
law  or  the  fact  Herrick  v.  BJair  <k  Blair,  1  Johns.  Ch.  Rep.  101 ;  Shermef 
y.  Beale,  1  Wash.  11 ;  Pleasanis  et  al  v.  Ross,  I  Wash.  166. 

An  award  made  by  arbitrators,  acting  under  an  order  of  the  ooart,  ia  oon* 
elusive  on  the  party,  as  to  questions  submitted  to  the  arbitrators,  unless  lia* 
ble  to  objection  fcr  partiality,  corruption,  gross  misconduct,  or  palpable  igno> 
ranee  of  the  law.    Altoyn  v.  Perkins  et  al,  3  Desau.  297. 

AflQdavits  may  be  introduced  to  show  partiality  or  misbehavior  in  the  ar* 
bitrators,  but  not  mistakes  in  law  or  fact  Fleasants  etaLy,  Ross,  1  Wash. 
156. 

An  award  ought  not  to  be  set  aside,  either  in  a  court  of  law  'or  equity  for 
a  mistake  in  the  judgment  of  the  arbitrators,  unless  it  be  very  palpable.  A 
mere  difference  of  opinion  between  the  court  and  the  arbitrators,  in  a  doubt- 
ful case,  not  being  sufficient  to  authorize  such  interference.  Morris  etalr, 
Jioss,  2  Hen.  A  Mumf.  408. 

The  degree  of  uncertainty,  required  to  avoid  an  award  of  arbitrators,  ia  the 
same  required  to  avoid  any  contract    Akely  v.  Akdy,  16  Verm.  Rep.  460. 

Where  a  party  referred  matters  in  contest  between  himself  and  another,  to 
arbitration,  and,  after  the  award  was  made,  he  had  full  time  and  opportunity 
to  examine  it,  and  then  gave  his  bond  for  tlie  amount  awarded  against  hioL 
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Busselj  for  the  defendant.  We  shall  rely  on  the  want 
of  consideration,  and  the  manifest  oppression,  from  the 
circumstances  under  which  the  note  was  given.     Between 

Held,  that  he  could  not  afterwards  have  relief  upon  the  ground  of  errort  to 
the  award.     Sharpe  v.  King,  3  Iredell's  £q.  Rep.  402. 

No  calculations  or  grounds  for  an  award,  which  are  not  incorporated  in  it, 
or  annexed  to  it  at  tlie  time  of  delivery,  are  to  be  received  as  reasons  or 
grounds  to  avoid  it    FayletCs  adm'r,  v.  Nichobont  1  Hen.  A  MumC  66. 

An  award  will  not  be  set  aside  in  equity  on  account  of  an  omission  by 
the  arbitrators  to  act  upon  part  of  the  matters  submitted,  unless  that  omis* 
non  shall  have  injured  the  complainant  Davy V  ez*rs  v.  Shaw^  7  Cranch. 
171. 

An  award  is  not  the  less  certain  and  final  because  the  arbitrators  refer  to 
ft  report  previously  made  by  a  commissioner  in  chancery,  and  declare,  in  gen- 
eral terms,  their  concurrence  with  it,  instead  of  specifying  the  particulars  or 
•ubstance  thereof  in  the  award  itself;  nor  because  they  submit  to  the  court 
the  propriety  of  their  award  in  point  of  law,  and,  as  a  guide  for  the  court  in 
deciding  upon  it,  stote  the  grounds  and  reason  thereoC  Brickhause  v.  EurUef 
€iaL,A  Hen.  &  Munf.  363. 

Where  a  dispute,  concerning  the  division  of  a  tract  of  land  under  a  will, 
was  submitted  to  arbitrators  in  general  terms,  and  an  award  was  made  stat* 
Sng  that,  **  from  the  proofb  adduced  to  the  arbitrators,  firom  the  tenor  of  the 
will,  and  evident  intention  ef  the  testator,"  one  of  the  parties  was  entitled  to 
ft  certain  number  of  acres,  to  be  divided  from  the  rest  by  a  specified  line,  and 
the  other  the  residue  of  the  tract ;  this  award,  (being  free  from  objection  ic 
other  respects,)  was  held  to  be  valid,  notwithstanding  the  line  established  by 
it|  was  different  from  the  dividing  line  mentioned  in  the  will  HoiOinggworth 
•y.  Litpkm  et  tfx.,  4  Munf  114. 

In  a  suit  in  chancery  to  set  aside  an  award,  on  the  ground  of  a  mistake  ot 
the  arbitrators,  the  defendant,  by  his  answer,  consenting  that  the  award  may 
be  opened,  and  an  account  taken,  (if  the  complainant  choose.)  from  the  be- 
ginning, but  at  any  rate,  as  to  ascertain  particuUrs  specified  by  himself;  he 
is  bound  to  abide  by  a  statement  thereupon  made,  by  a  commissioner  of  tho 
court,  refusing  to  open  the  account  on  his  motion  from  the  beginning,  and 
professing  only  to  correct  the  mistake  alleged  by  the  complainants,  (notwith* 
•tanding  such  mistake  be  not  proved  independently  of  the  report  of  the  oom« 
mlasioners,)  no  evidence  having  been  offered  by  the  said  defendant^  as  to  the 
particulars  specified  by  him,  and  no  objection  to  such  report  appearing,  ex* 
cept  that  the  account  was  not  opened  fh>m  the  beginning.  Sootfs  ex'tv  v. 
JirmtB  et  al,  4  Hen.  &  Munf.  357. 

Wliere  arbitrators,  after  a  witness  had  been  sworn  and  examined,  and 
they  were  lefl  alone  to  deliberate  on  their  award,  called  the  witness  again, 
ftnd  without  the  knowledge  or  presence  of  the  parties,  examined  him  as  "  tc 
matters  material  to  the  controversy,  on  whtoh  he  had  before  glvea  testimony, 
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maker  and  payee  the  consideration  is  always  open  to  in- 
quiry ;  and  as,  from  the  case,  it  appears  none  passed  to  the 
defendant,  the  instrument  cannot  support  an  action.     A 

but  about  which  tl.e  arbitratora  differed  as  to  what  the  witneas  did  testify 
on  the  former  hearing  ;^  an  injonction  to  stay  a  sait  at  law,  on  the  arbitrih 
tion  bond,  for  the  performance  of  the  award  was  refbsed.  Herrick  ▼.  Blair 
A  Bair,  1  Johns.  Ch.  Rep.  101. 

Where  a  caufie  is  referred  by  consent  of  parties,  under  an  order  of  ooort; 
%nd  the  referees,  who  were  two  lawyers  and  a  merchant,  were  to  decide  all 
questions  in  dispute  between  the  parties,  as  well  matters  of  law  as  of  fact; 
« nd  a  question  of  law,  as  to-  a  will,  put  in  issue  by  the  pleadings  and  di9> 
•  issed  before  the  referees,  was  decided  by  them  ;  it  seems  the  court  of  chan- 
t  try  will  not  interfere  with  the  award,  unless  a  gross  and  palpable  mistake 
Is  shown.     Rooaevdt  etaLy.  Thurman,  1  Johns.  Ch.  Rep  101. 

This  court  will  not  grant  an  injunction  to  stay  an  action  at  law  on  an 
^ward,  on  the  ground  that  the  plaintiff  was  surprised  by  the  principal  wit* 
«ess  for  the  defendants,  swearing  falsely  before  the  arbitrators,  and  that  ho 
vould  have  proved  the  falsehood  of  the  testimony,  if  the  arbitrators  would 
have  adjourned  the  hearing  for  that  purpose,  which  they  refused  to  do, 
though  requested  by  the  plaintifl^  who  offered  to  enlarge  the  time  of  making 
the  award.     Woodworth  v.  Van  Buskirk  and  Slacum,  1  Johns.  Ch.  Rep.  43S. 

The  court  will  correct  a  mistake  of  an  extra  judicial  nature,  in  an  award 
of  arbitrators,  and  decree  a  performance  of  it  in-  specie.  Bowk  v.  WQber^  4 
Juhns.  Ch.  Rep.  406. 

As  where  there  was  a  dispute  between  the  plaintiff  and  defendant,  as  to 
fifty  acres  of  land,  in  the  possession  of  the  defendant,  and  the  partners  agreed 
to  submit  the  matter  to  arbitrators,  who  were  to  appraise  the  value  of  the 
land,  and  the  defendant  was  tu  pay  the  amount  of  the  appraisement  to  the 
plaintifi^  who  was  to  execute  a  release  of  the  land  to  the  defendant ;  and  the 
arbitrators,  in  their  award,  having  appraised  the  fifty  acres  in  the  possession 
of  the  defendant,  through  a  mere  clerical  mistake,  in  desdribing  the  land, 
stated  the  bounds  erroneously,  so  as  to  include  about  one  acre  only  of  the 
land  in  the  defendant's  possession.  It  was  decreed  that  the  award  be  cor- 
rected according  to  the  truth  of  the  fact,  and  a  specific  performance  thereof 
accordingly.    Id. 

In  the  case  of  an  award,  this  court  will  not  interfere,  unless  there  has 
been  fraud,  imposition,  or  mistake.  Shephard  v.  Merriii^  2  Johns.  Ch.  Rep. 
276. 

Where  the  matter  submitted  was  what  damages  the  one  party  or  the  other 
was  to  pay,  on  the  surrender  of  a  lease,  and  the  arbitrators  awarded  a  sum 
to  be  paid  by  the  lessor  to  the  lessee,  but  did  not  take  into  consideration  the 
rent  payable  at  the  next  quarter  day,  considering  that  matter  as  not  in  com- 
troversy,  or  submitted ;  nor  was  it  mentioned  or  brought  before  them  by  the 
parties ;  it  was  held,  that  there  was  no  mistake  in  the  award.    Id. 
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note  cannot  be  given  upon  the  contingency  of  its  becom- 
ing valid  by  what  arbitrators  may  decide.  The  being  dis* 
charged  from  custody  will  not,  did  it  even  appear  a  part 

Wlien  there  is  do  charge  of  corruption  or  miacozidact  in  arbitrators,  and 
the  award  on  the  fiice  of  it  is  flna],  nothing  dehors  the  award  can  be  pleaded 
or  given  in  evidence  to  invalidate  it     Todd  v.  Barlow^  2  Johns.  Ch.  Rep.  561. 

An  award  will  not  be  opened  or  set  aside,  on  the  allegation  of  the  discov- 
ery of  a  receipt  which  had  been  lost  or  mislaid,  so  that  it  could  not  be  pro- 
duced before  the  arbitrators  to  show  a  payment,  unless  under  very  special 
circumstances,  and  satisfactory  proof  of  all  due  efforts  to  discover  the  receipt 
before  the  hearing,  or  to  supply  its  loss,  and  of  its  discovery  since  the  award. 
Id. 

If  there  is  no  charge  of  corruption,  partiality  or  undue  practice  in  the  w* 
bitrators,  an  award  will  not  be  set  aside,  however  unreasonable  or  unjust  u 
may  be.    Id. 

An  agreement  to  submit  a  question  to  arbitration  will  not  be  enforced  in 
equity.     Jbbey  v.  The  County  of  Bristol,  3  Story*s  Bep.  800. 

But  an  award  under  such  an  agreement  may  be  enforced.    Id, 

An  agreement  to  submit  is,  both  at  law  and  in  equity,  reversable  befbrs 
the  award  is  made,  but  not  aflerward.    Id. 

It  cannot  be  made  irrevocable  by  any  agreement  of  the  parties.    Id. 

An  agreement  to  refer,  without  saying  more,  bow  and  when,  and  to  whom 
the  submission  is  to  be,  can  hardly  be  deemed  anything  more  that  an  imper* 
feet  and  inchoate  agreement    Story,  J.    Id.  818. 

An  agreement  to  refer  cannot  be  set  up  as  a  defence  to  a  suit  either  at  law 
or  in  equity.    Story,  J.    Id.  819. 

An  award  was  set  aside  because  it  did  not  make  a  final  settlement  between 
the  parties,  and  placed  one  party  wholly  in  the  power  of  the  other,  by  fixing 
no  time  for  the  payment  of  the  debt,  and  placing  the  mortgaged  property  in 
the  hands  of  the  mortgagor,  to  enjoy  the  profits  indefinitely.  Eatier  v.  I^ 
naud,  2  Dosau.  671. 

An  award  was  set  aside  as  to  that  part  which  exceeded  the  submission. 
Cfibaon  et  al  v.  Broadfoot^  3  Desau.  11. 

If  the  arbitrators  will  certify  the  principles  on  which  they  proceeded,  the 
oourt  will  set  aside  the  award,  if  the  principles  be  inoorrect  Pieaaanta  et  aL 
V.  Robs,  1  Wash.  156. 

If  arbitrators  refuse  to  hear  evidence  pertinent  and  material  to  the  contro- 
versy, it  is  such  a  misconduct  as  will  vitiate  the  award.  Van  Cortkmdt  v 
thdtrhiU,  17  Johns.  Rep.  406. 

As  where  persons  chosen  by  the  parties  to  a  lease,  to  appraise  the  value 
of  the  miUn  and  buildings  erected  on  the  premises  during  the  term,  refused 
to  hear  evidence  offered  by  one  of  the  parties  of  the  original  costs  of  th« 
buildings,  Uiis  was  held  to  be  a  sufficient  cause  for  setting  aside  the  award 
Id. 
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of  the  consideration,  make  it  better,  for  the  note  was  pre- 
viously  made.  A  promise  to  pay  money  in  consideration 
the  plaintiff  would  withdraw  a  bill  in  chancery,  is  not  suffi- 

m 

So,  partiality  and  corruption  in  either  of  the  arbitrators,  or  the  supprewion 
and  conoealment  of  material  facts  by  either  of  the  parties,  if  the  knowledge 
of  SQch  facts  would  have  produced  a  different  result^  are  sufficient  causeii  for 
setting  aside  the  award.    Id. 

So,  it  seems,  if  the  assessment  of  damages,  or  the  appraisement  of  the  ar* 
bitrators,  be  so  enormous  and  exorbitant  as  to  induce  a  belief  that  the  arbi- 
trators  must  have  been  corrupt  or  grossly  partial,  their  award  may  be  set 
aside.    Id. 

Where  C,  by  his  last  will  and  testament,  devised  one  third  of  all  his  estate 
to  his  wife,  the  whole  of  the  estate  of  C,  real  and  personal,  by  order  of  the 
court  of  chancery,  was  valued  and  appraised  by  three  persons  appointed  by 
the  court,  and  the  widow  made  her  election  of  parts  of  the  real  and  persona] 
estate,  amounting  to  one-third  of  such  appraised  value.  At  the  instance  of 
the  heirs,  this  appraisement  was  set  aside,  on  the  ground  of  a  g^ross  mistake 
of  the  appraisers  in  calculating  the  value  of  a  certain  part  of  the  real  estate, 
connected  with  other  circumstances,  though  no  actual  fraud  or  miacondact 
was  to  be  imputed  to  the  appraisers.  Rogers  et  ux,  v.  Ontger  et  al.,  7  Johns. 
Rep.  657. 

Where  two  parties  submit  their  difficulties  to  arbitrators,  and  agree  to 
make  the  submission  a  rule  of  court,  in  a  court  of  common  law,  pursuant  to 
the  act  for  determining  difference  by  arbitrators,  (1  Rev.  Laws,  125,)  the 
court  of  chancery  will  entertain  jurisdiction  to  set  aside  the  award  unless  in- 
justice would  be  done.     Tappan  v.  Heathy  1  Paige,  293. 

A  mistake  of  judgment  in  arbitrators  is  not  sufficient  evidence  of  improper 
conduct  on  their  part  to  justify  the  setting  aside  of  their  award  in  a  court  of 
chancery.     CnmpbeUy.  Western^  3  Paige^s  Ch.  Rep.  124. 

An  award  not  made  a  rule  of  court  may  be  iropeacbeJ  in  equity.  TWti* 
fdke  Company  v.  Waters^  6  Dana,  65. 

Any  annunciation  by  an  arbitrator  of  his  deliberate  opinion  and  judgment 
npon  the  matter  submitted  to  him,  may  be  considered  ns  an  award ;  but  if 
made  without  notice  to  the  parties,  or  one  of  them,  it  will  be  illegal  and  not 
binding  upon  them,  and  either  of  them  may  have  the  award  set  aside  in 
chancery,     llimpike  Company  v.  Waters^  6  Dana,  69. 

Courts  of  chancery  exercise  the  power  of  modifying  and  setting  aside 
awards  for  fraud  or  mistake,  but  this  power  will  not  be  exercised  unless  the 
proof  is  clear.    Hardeman  v.  Burge^  10  Yerger's  Rep.  202. 

And  where  the  award  is  sought  to  be  set  aside  for  misbehavior,  partiality 
or  corruption  of  the  arbitrators,  the  proof  ought  to  be  clear  and  conclusive. 
DimgJurty  v.  MeWharteny  7  Yerger's  Rep.  239. 

An  award  will  not  be  set  aside  either  in  law  or  equity  except  for  errorc 
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cient  to  warrant  a  recovery.  Toohy  v.  TJndliam^  Cro.  Elia 
206,  cited  Esp.  Dig.  95.  The  defendant,  when  under  ar- 
resty  could  not  legally  make  the  note;  it  was  extorted  by 

apparent  on  its  fiice,  or  miacondoct  in  the  arbitrators,  or  some  palpable  mii* 
lake  or  fraud  in  one  of  the  parties.    Head  v.  Jfutr,  3  Randolph,  122. 

Bat  it  will  be  set  aside  where  the  arbitrators  heard  evidenoe  without  g^7f 
log  the  opposite  party  an  opportunity  of  being  heard  or  cross-examining  the 
witnesses.    Shinnie  v.  OoO^  1  McOord's  Gh.  Rep.  478. 

So  also,  where  arbitrators  exceed  their  authority  the  award  may  be  set 
aside  in  (ofo,  or  in  some  cases  pro  tanto.  McDaniel  v.  BeU^  3  Haywood,  2G4. 
And  so  also,  where  it  exceeds  the  submission,  the  excess  will  be  set  aside. 
Oibdon  Y.  Broadjoot^  3  Desau.  11. 

And  it  ought  not  to  be  set  aside  unless  in  cases  where  the  decision  is 
plainly  against  law.  Clearly  v.  Moore^  1  Haywood,  225.  And  in  a  case 
where  the  arbitrators  meant  to  decide  according  to  law.  Jones  v.  fyazer,  I 
Haw.  Rep.  379.  And  they  will  not  set  aside  an  award  for  the  misconduct 
of  the  arbitrators  unless  it  is  grossly  and  palpably  wrong.  Ew%ng*s  adm^ra 
▼.  Beauckamp,  2  Bibb  Rep.  456.  But  it  will  be  set  aside  where  the  arbitra 
tors  were  guilty  of  a  fraud,  or  made  a  palpable  mistake  in  the  law  or  facts 
CaOant  r.  Downey,  2  J.  J.  Marsh.  348. 

It  will  be  set  aside  where  it  is  not  final,  and  is  indefinite.  Eattier  y. 
EUnaudf  2  Desau.  680.  So  also,  where  it  exceeds  the  submission  the  ex« 
cess  will  be  set  aside.  'Jaylor''s  admWa.  v.  Nicholson,  4  Hen.  k  MunC  66.  A 
oourt  of  equity  will  always  relieve  against  the  mistakes  of  arbitrators,  if  it 
can  be  done,  by  correcting  the  error,  and  not  by  setting  aside  the  award. 
Oregory  v.  Seamons,  1  Root,  367. 

A  mistake  of  judgment  in  arbitrators  is  not  sufficient  evidence  of  improper 
conduct  on  their  part  to  induce  the  court  to  set  aside  the  awards     CbmpM 
y.  Western,  3  Paige,  124.    And  the  same  principle  was  decided  in   Cleav^ 
land  V.  Dixon,  4  J.  J.  Marsh.  228. 

There  must  be  corruption,  partiality,  or  gross  misbehavior  in  the  arbitra- 
tors, or  some  palpable  mistake  of  the  law  or  fact  Shephard  v.  MerriXif  2 
Johns.  Ch.  Rep.  276.    Pleasants  v.  Ross,  1  Wash.  167. 

Upon  a  submission  of  all  matters  in  dispute  between  co-partners,  the  sur* 
Tiving  or  settling  partner  cannot  complain  of  the  award,  because  it  directs 
him  to  pay  an  outstanding  debt  of  the  partnership.  Waugh  v.  MikHuM^  I 
Dev.&Batt  618. 

A  portion  of  a  religious  society  having  seceded  and  formed  a  new  church, 
a  controversy  arose  as  to  their  right  to  use  the  meeting  house,  which  the  oU^. 
church  denied.  A  committee  of  the  old  church  was  authorized  to  submit 
that  question  to  Arbitration,  in  which  the  new  church  concurred,  and  a  sub- 
oiisBion  was  made.  If  the  committee  submitted  more,  as  if  they  submitted 
any  questions  ns  to  the  rights  of  the  old  church,  they  exceeded  their  au* 
thori^,  and  the  submission  and  award  was  so  far  void.    Yet,  had  the  ar 
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oppression,  and  taking  an  undue  advantage.  Had  money 
even  been  paid  upon  it,  an  action  might  have  been  main-' 
tained  to  recover  it  back.    AsUy  v.   Reynolds^  2  Stra.  dlSi^ 

bitratora  under  such  an  enlarged  submission,  decided  merely  that  the  new 
church  bad  a  right  to  use  tbe  house,  as  that  was  a  matter  within  the  autho- 
rized submission,  the  award  would  have  been  good.  But  thej  decided  that 
neither  partj  had  any  right  to  the  meeting  house,  and  yet  that  each  should 
•njoy,  alternately,  an  equal  use :  held,  that  the  award  is  Totd  for  repugoanoe. 
Curd  etalv,  Wallace  etaL.I  Dana,  194. 

Whether  an  award  fairly  made  by  an  arbitrator,  can  be  annulled,  beoauM 
a  fact  which  existed  was  not  communicated  by  one  of  the  parties  to  tlie  ar- 
bitrator, or  to  tlie  opposite  parly,  when  the  person  in  whose  foiror  the  award 
ia,  had  not  undertaken  to  state  the  whole  case,  but  the  award  was  made 
upon  a  case  agreed  by  counsel,  quosre  t  Speighi  v.  Speight^  2  Dev.  9b  Batt 
283. 

Courts  of  chancery  exercise  the  power  of  modifying-  and  setting^  aside 
awards  for  firaud  or  mistake,  but  this  power  will  not  be  exercised  unless  the 
proof  IS  clear.    Hardman  r.  Bu.rge,  10  Terger,  202. 

Where  an  award  is  sought  to  be  impeached  upon  the  ground  of  mtsbeha- 
vior,  partiality  or  conuption  of  the  arbitrators,  the  proof  ought  to  be  cleat 
and  conclusive  to  set  aside  the  award,  especially  if  a  great  length  of  time  b 
elapsed  before  the  charge  is  made,  and  when  some  of  the  arbttratom  an 
dead.    Dougherty  v.  Mc  Whorty  *l  Yerger,  239. 

An  award  set  aside,  where  the  arbitrators  heard  evidence,  without  g^viDg 
the  opposite  side  an  opportunity  of  being  heard,  or  of  cross-examination. 
8hinnie  v.  CoiL  1  McCord's  Cli.  Rep.  478. 

Equity,  afler  setting  aside  an  award,  will  not  entertain  Jurisdiction,  where 
adequate  remedy  may  be  obtained  at  law.    Id. 

An  award  obtained  by  false  and  fraudulent  statements  of  a  party,  may  be 
set  aside  in  chancery.  That  tlie  party  complaining  of  such  award,  assented 
to  the  admission  of  such  statements,  before  the  arbitrators,  shall  not  preclude 
him  from  proving  the  same  to  be  false  and  fraudulent,  on  a  bill  in  chancery, 
for  relief  against  the  award.     BvJkley  v.  Starr ^  2  Day,  563. 

If  arbitrators  exceed  their  authority,  the  award  may  be  set  aside  wholly 
or,  in  some  cases,  pro  tanto^  if  the  party  complaining  take  the  proper  mea* 
suros  for  that  purpose.  But  this  cannot  be  done  afler  the  award  has  been 
acquiesced  in,  and  carried  into  effect.     McDaniel  y.  BeU,  3  Haywood,  264. 

A  court  of  equity  ought  not  to  set  aside  an  award  for  objections  which 
might  have  availed  in  a  court  of  law,  and  which  the  party  failed  to  urge 
there,  without  a  good  excuse  for  the  omission.  Head  v.  Jfuir,  3. Randolph, 
122. 

An  award  cannot  be  set  aside,  either  in  law  or  equity,  except  for  erron 
■pparont  on  its  face,  misconduct  in  the  arbitrators,  or  some  palpable  miitakt 
•r  fraud  in  one  of  the  parties.    Id. 
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Bailer's  opinioa  ia  Cockshot  v.  Bennett^  2  D.  &  E.  766. 
Against  opening  the  cause  on  which  the  note  was  executed| 
the  reference  to  arbitrators,  and  their  award,  cannot  be 
urged.    In  Steers  v.  Lashky,  1  Esp.  Rep.  166,  which  was 

An  award  ought  not  to  be  set  aside,  unless  in  cases  wbere  the  deoiaion  is 
plainly  and  grossly  against  law;  not  wbere  the  point  decided  might  be 
doabtfuL     Cleary  v.  Chor^  I  Haywood,  226. 

An  award  ought  not  to  be  set  aside,  unless  it  certainly  appears  to  be 
against  law ;  and  that,  in  a  case  where  the  arbitrators  meant  to  decide  ac 
cording  to  law.    Jonea  v.  Frazier,  1  Hawkins,  379. 

A  court  of  equity  will  not  set  aside  an  award  for  misjudgment  of  the  arbi- 
trators^ unless  it  is  so  grossly  and  palpably  wrong  as  to  amount  to  evidence 
of  partiality  or  corruption.  The  refusal  of  the  arbitrators  to  reduce  the  e«  -i. 
denoe  to  writing,  is  mo  evidence  of  partiality.  Ewing*8  AdmW.  v.  Beaucham «. 
2  Bibb,  456. 

An  award  can  only  be  avoided  by  proving  that  the  arbitrators  were  guilvy 
of  firaad,  or  made  a  palpable  mistake  in  the  law  or  the  facts.  CaUant  v. 
JDaumey,  2  J.  J.  Marsh.  348. 

An  award  set  aside  because  it  did  not  make  a  final  settlement  between 
the  parties,  and  because  it  placed  the  complainant  wholly  in  the  power  of  the 
defendant,  fixed  no  time  for  the  payment  of  the  debt,  and  left  the  mortgaged 
property  in  the  hands  of  the  mortgagor,  to  enjoy  the  profits  indefinitely. 
EaUiar  y.  Etinaud,  2  Desau.  670. 

Where  the  award  exceeds  the  submission,  so  much  thereof  will  be  set 
aside.     Qibaon  v.  Broadfoot,  3  Desau.  1 1. 

An  award  made  by  arbitrators  acting  under  an  order  of  court,  is  condu* 
sive  on  the  party,  as  to  the  questions  submitted  to  them,  unless  liable  to  ob- 
jection for  partiality,  corruption,  gross  misconduct,  or  palpable  mistake  of 
the  law.    Alwyn  v.  Peikins,  3  Desau.  297. 

An  award  ought  not  to  be  set  aside,  either  in  a  court  of  law  or  equity, 
on  the  g^und  of  a  mistake  in  the  judgment  of  the  arbitrators,  unless  that 
mistake  be  very  palpable.  A  mere  difference  of  opinion  between  the  court 
and  the  arbitrators,  in  a  doubtful  case,  not  being  sufficient  to  authorize  such 
interference.    Morris  v.  /2om,  2  Hen.  k  Munf.  408. 

An  award  may  bo  corrected  for  error  iu  law,  where  it  appears  on  its  face 
thai  the  arbitrators  intended  to  decide  according  to  law,  but  have  made  a 
mistake.    Ryan  v.  Blount^  I  Dev.  Eq.  382. 

The  circumstance  that  a  submission  to  arbitration  contains  a  recital  that 
one  of  the  parties  had  warranted  the  title  to  a  tract  of  land,  when,  in  truth, 
the  writing  signed  by  him  had  not  that  effect,  is  not  a  sufficient  reason  to 
disturb  the  award,  no  fraud  or  undue  infiuenoe  appearing ;  and  it  being  pes- 
iible  that  the  contract  was  mutually  understood  as  a  warranty,  though  its 
legal  construction  was  otherwise.    Eincaid  v.  Cwrmingham^  2  Munf.  1. 

A  court  of  chancery  will  go  over  the  head  of  an  award,  to  relieve  against 
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an  action  on  a  bill  of  exchange  given  for  a  balance  awarded 
by  arbitrators,  the  court  permitted  the  defendant  to  impeach 
the  note  by  showing  the  consideration  illegal.     On  the  an- 

• 

a  firaud,  which  defeats  all  benefit  fix>m  the  award.  EtOyard  ▼.  IHehoU,  1 
Root,  360. 

Where  relief  is  asked  for,  against  the  mistakes  of  arbitrators,  in  an  award, 
a  court  of  chancery  will  rectify  them,  if  it  can  be  done  without  setting  aside 
tho  award.     Gregory  v.  Seamons^  1  Root,  367. 

That  the  arbitrators  admitted  improper  evidence,  is  no  ground  for  setting 
aside  the  award.     LiUetrd  v.  Casey,  2  Bibb,  469. 

A  mere  promise  to  set  aside  an  award,  without  consideration,  and  without 
any  loss  to  the  other  party  in  consequence  of  the  promise,  is  no  ground  for 
resorting  to  a  court  of  equity.    Id. 

Award  not  to  be  set  aside  for  misjudgment  or  mistake  unless  it  be  mani- 
fest upon  the  face  of  the  award,  and  indicate  the  award  not  to  be  such  as  was 
intended.     CUvdand  v.  Dixon,  4  J.  J.  Marsh,  228. 

A  mistake  of  judgment  in  arbitrators,  is  not  sufficient  evidence  of  improp^ 
conduct  on  their  port,  to  justify  the  setting  aside  of  their  award  in  a  court 
of  chancery.     Campbell  v.  Western,  3  Paige,  124. 

Where  accounts  between  trustee  and  cestui  que  trust  are  referred  to  arbi- 
tration, and  tlie  award  is  made  a  rule  of  a  court  of  law  under  the  statute  9 
and  10  Wm.  3,  though  there  be  fraudulent  misrepresentation  by  the  trustee 
to  the  arbitrators,  as  to  particular  items  of  the  account,  a  bill  cannot  be 
maintained  by  the  cestui  que  trust,  after  the  time  limited  by  the  statute  has 
elapsed,  to  set  aside  tlie  award  as  to  the  items  impeached,  leaving  it  to  stand 
as  to  the  remaining  items,  tlie  award  upon  the  face  of  it  being  entire.  Auriol 
y.  Smith,  1  Turner  *  Russell,  121. 

There  are  two  modes  of  excepting  to  awards ;  one  for  what  appears  on  the 
face  of  the  award  itself,  as  that  it  does  not  come  up  to  the  requisites  of  the 
law  for  constituting  a  good  award ;  the  second,  for  matter  extraneous  as 
misbehavior  of  the  arbitrators.  If  the  arbitrators  do  not  pass  upon  all  tho 
matter  referred  to  them,  and  this  appears  upon  the  fhce  of  the  award,  it  is 
not  a  good  one.  So  the  award  must  be  mutual,  that  is,  must  not  leave  him 
who  is  to  pay  liable  to  be  sued  for  the  same  cause  for  which  he  is  awarded 
to  pay.     BlacJdedge  v.  Simpson,  2  Haywood,  30. 

An  award  will  not  be  set  aside  in  equity,  on  account  of  an  omission  by  the 
arbitrators,  to  act  upon  part  of  the  matters  submitted,  unless  that  omission 
shall  have  injured  the  complainant  Davy's  EzWs.  v.  Shaw,  7  Cranch,  171. 
When  there  is  no  charge  of  corruption  or  misconduct  in  the  arbitrators, 
and  the  award,  on  the  face  of  it,  is  final,  nothing  dehors  the  award  can  be 
pleaded,  or  given  in  evidence,  to  invalidate  it  Todd  v.  Barlow^  2  Johna. 
Ch.  Rep.  651. 

An  award  will  not  be  opened,  or  set  aside,  on  the  allegation  of  the  dia 
aov^ry  of  a  receipt  which  had  been  lost  or  mislaid,  so  that  ft  oould  not  bf 
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thority  of  this  decision,  the  te5»timony  offered  ought  to 
have  been  received,  and  the  court,  therefore,  will  grant  a 
new  trial  to  let  it  in. 

produced  before  the  arbitrators,  to  show  ft  payment,  anlesa  under  yerjr 
tpedal  circumstancea,  and  satisGuitorj  proof  of  all  due  efforts  to  discover  the 
receipt  before  the  hearing,  or  to  supply  its  loss,  and  of  its  discovery  since  the 
ft  ward.    Id. 

If  there  is  no  charge  of  corruption,  partiality  or  undue  practice  in  the  arbi- 
trators, an  award  will  not  be  set  aside,  however  unreasonable  or  unjust  it 
mfty  be.    Id. 

If  arbitrators  refuse  to  hear  evidence,  pertinent  and  material  to  the  contio- 
rersy,  it  is  such  a  misconduct  as  will  vitiate  the  award.  Van  OorUandi  y. 
ihderhiU,  17  Johns.  Rep.  405. 

As  where  persons,  chosen  by  the  parties  to  a  lease  to  appraise  the  value 
of  the  mills  and  buildings,  erected  on  the  premises  during  the  term,  refused 
to  hear  evidence,  offered  by  one  of  the  parties,  of  the  original  cost  of  the 
buildings,  this  was  held  to  bo  a  sufficient  cause  for  setting  aside  the  award. 
Id. 

So,  partiality  and  corruption  in  either  of  the  arbitrators,  or  the  suppression 
and  concealment  of  material  facts,  by  either  of  the  parties,  if  the  knowledge 
of  such  facts  would  have  produced  a  different  result,  are  sufficient  causes  for 
setting  aside  the  award.    Id. 

So,  it  seems,  if  the  assessment  of  damages,  or  the  appraisement  of  the 
arbitrators,  be  so  erroneous  and  exorbitant  as  to  induce  a  belief  that  the  ar 
bitrators  must  have  been  corrupt,  or  g^rossly  partial,  their  award  may  be  sec 
•side.    Id. 

The  power  of  courts  of  equity  to  revise  awards  does  not  extend  to  oases  in 
which  the  objections  to  the  award  have  been  fully  heard  in  a  court  of  law. 
Flowmoy's  exWs,  v.  Hakomb^  2  Munf.  34. 

In  the  case  of  an  award,  this  court  will  not  interfere),  unless  there  has  been 
fraud,  imposition  or  mistake.     Shepard  v.  Merrill,  2  Johns.  Ch.  Rep.  276. 

Where  the  matter  submitted  was,  what  damages  the  one  party  or  the 
other  was  to  pay,  on  the  surrender  of  a  lease ;  and  the  arbitrators  awarded 
a  sum  to  be  paid  by  the  lessor  to  the  lessee ;  but  did  not  take  into  conside- 
ration the  rent  payable  at  the  next  quarter  day,  considering  that  matter  as 
DOC  in  the  controversy,  or  submitted ;  nor  was  it  mentioned  or  brought  be- 
fore them  by  the  parties ;  it  was  held  that  there  was  no  mistake  in  the  award. 
Id. 

Courts  of  equity  have  jurisdiction  to  enforce  a  specific  performance  of  an 
award  respecting  real  estate.    McNeil  v.  Magte^  6  Mason,  244. 

The  court  of  chancery  will  not  decree  the  performance  of  an  award,  unless 
on  consideration  of  a  subsequent  agreement  to  perform  it  SomervUli  y. 
JhKfnan^  4  Harr.  k  McHen.  43. 

Whether  an  award  can  be  proved  by  parol ;  and  how  lar  the  court  oi 
sbancery  will  enforce  the  performance  of  an  award  proved  by  parol    Id. 
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Shephardf  contra.  There  is  no  impeaching  the  awan: 
of  the  arbitrators,  unless  corruption  be  shown.  The  con- 
sideration of  the  note  was  to  abide  an  award.  It  is  not 
necessary  that  a  bond  should  be  given  for  this  purpose.  A  pa- 

Coorts  of  eqmty  have  jurisdiction  to  enforoe  a  specific  performance  of  an 
award  respecting  real  estate.  But  he  who  seeks  performance  must  show  a 
readiness  to  perform  all  the  award  on  his  part    Id. 

After  long  delay,  and  laches,  a  court  of  equity  will  not  decree  a  spedflc 
performance  of  an  award ;  especially  where  there  has  been  a  material  change 
of  cuxnimstances,  and  injury  to  the  other  party.  A  fortiori,  it  will  not  de- 
cree it  against  purchasers,  even  with  notice,  if  their  vendee  is  dead,  and  in- 
solvent, so  that  they  can  have  no  remedy  over.    Id. 

An  award  must  be  made  within  tlie  time  prescribed  by  the  submisakm. 
Smith  v.  Spencer,  1  McCord's  Oh.  Rep.  93. 

Where  a  testatrix,  in  her  lifetime,  submitted  accounts  to  arbitration,  and 
was  satisfied  with  the  award,  and  performed  it,  her  representatives  cannot 
open  the  settlement  on  account  of  usury  in  the  accounts.  Esters  of  Raddife 
T.  Wightman^  Id.  408. 

Where  some  only  of  several  distributees  submit  their  interest  to  arbiiratkMi, 
the  award  will  be  binding  on  the  parties  to  the  submission,  as  for  as  their 
interests  are  concerned.     Smith  v.  Smith,  4  Randolph,  95. 

When  parties  submit  a  question  of  law  alone  to  arbitrators,  the  award  is 
binding,  even  though  contrary  to  law.    Id. 

Change  of  opinion  of  one  or  ail  of  the  arbitrators  after  award  returned,  oaa- 
not  afiect  their  award.     Cleaveland  v.  Dixon,  4  J.  J.  Marsh.  228. 

If  submission  comprehend  the  subject  matter  actod  on,  it  is  no  objection  ta 
the  award,  that  it  comprehends  other  matters.    Id. 

If  there  be  a  mistake,  apparent  on  the  face  of  an  award,  made  under  a 
rule  of  a  court  of  common  law,  and  acted  on  by  that  court,  it  is  a  goo4 
ground  of  relief  in  a  court  of  chancery.  Howard  v.  Wanfldd,  4  Harr.r  A 
licHen.  21. 

Where  an  award  is  made  under  a  rule  of  a  court  of  common  law,  to  which 
it  is  returned,  and  to  which  judgment  is  thereon  entered,  and  of  which  tb* 
power  is  co-extensive  with  the  power  of  the  court  of  chancery,  is  the  patty 
precluded  from  relief  in  equity  ?    Id. 

If  parties  submit  two  interfering  claims  to  arbitration,  and  it  turns  out,  a^ 
ter  award  made,  that  one  of  the  parties  had  no  power  over  the  principal  part 
of  the  interfering  claim  submitted  on  his  part,  a  court  of  equity  will  not  en- 
foroe the  award  in  his  favor.    Payne  v.  Moore,  2  Bibb.  163. 

So,  also,  if  he,  after  the  award,  part  with  a  part  of  the  interference  which 
was  awarded  in  favor  of  the  other  party.    Id. 

In  cases  of  bonds  to  perform  awards,  there  are  two  remedies :  1.  At  law 
upon  the  bond,  in  which  a  plea  t'.iat  the  arbitrators  made  no  award,  woohi 
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'rol  submission  is  equally  good ;  and  if  it  may  be  by  parol,  it 
may  be  by  note,  and  the  submission  is  the  consideration 
for  which  it  was  given.  Had  there  been  only  a  verbal 
agreement,  and  the  referees  had  ordered  100  dol- 
lars to  be  paid,  ^could  it  have  been  said  that  no  [^168] 
recovery  could  have  been  had?  If  not,  then  no- 
thing can  be  urged  against  the  present  verdict.  No  uu* 
&ir  practices  were  shown,  and  none  are  to  be  presumed. 

liussd^  in  reply.  Had  notes  been  executed  by  both  par- 
ties, it  would  have  altered  the  case ;  but  here  only  one  is 
given,  and  he  is  to  pay  at  all  events.  If  evidence  of  the 
nature  of  the  matter  submitted  is  to  be  shut  out^  an  usuri- 
ous transaction  may  be  made  the  basis  of  a  legal  demand. 


if  troe,  defeat  the  plaintiff *s  action :  2.  If  any  act  be  awarded  to  be  done, 
ibr  which  a  complete  remedy  cannot  be  bad  at  law,  (such  as  to  make  a  con- 
veyance,) a  bill  in  equity,  for  a  specific  performance  of  the  award,  is  common 
and  proper.  But  the  court  cannot  decree  specific  performance,  where  no 
award  has  been  or  can  be  made.     SmaUwood  v.  Jfereer^  1  Wash.  290. 

Wliere  arbitrators,  afi»r  a  witness  had  been  sworn  and  examined,  and  they 
were  left  alone  to  deliberate  on  their  award,  called  the  witness  again,  and 
without  the  knowledge  or  presence  of  the  parties,  examined  him  as  "to 
matters  material  to  the  controversy,  on  which  he  had  before  given  testimony, 
but  about  which  the  arbitrators  difiered  as  to  what  the  witness  did  testify 
«u  the  former  hearing,"  an  injunction  to  stay  a  suit  at  law,  on  the  arbitration 
bond,  for  the  performance  of  the  award,  was  refused.  Berrick  v.  Bktr,  I 
Johns.  Ch.  Rep.  101. 

This  court  will  not  grant  an  injunction  to  stay  an  action  at  law,  on  an 
award,  on  the  ground  that  the  plaintiff  was  surprised  by  tlie  principal  wit- 
ness for  the  defendants  swearing  falsely  before  the  arbitrators,  and  that  he 
OQuld  have  proved  the  falsehood  of  the  testimony,  if  the  arbitrators  would 
have  a4joumed  the  hearing  for  that  purpose,  which  tliey  refused  to  do.  though 
requested  by  tlie  plaintiff^  who  offered  to  enlarge  the  time  of  making  the 
ftward.     Woodworth  v.  Van  Buakirky  1  Johns.  Ch.  Rep.  432. 

This  court  will  correct  a  mistake  of  an  extra  judicial  nature,  in  an  award 
of  arbitratura,  and  decree  a  performance  of  it  in  specie.  Bouck  v.  WUber^  4 
Johns.  Ch.  Rep.  405. 

After  a  cause  has  been  argued,  and  finally  submitted  to  the  arbitrator  for 
bis  decision,  ueitlier  party  has  a  right  to  revoke  the  powers  of  the  arbitratcr 
Id      Vide  Bloomer  v.  Sherman,  6  Paige^  676 ;   vide.  Amer.  Ch.  Dig.,  voL  1 
o  919,  eiaeg. 
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Thompson,  J,,  delivered  the  opinion  of  the  court  Th^ 
present  application  fora  new  trial  is  made  on  three  grounds. 
1.  The  want  of  consideration  for  the  note  on  which  the 
action  is  brought ;  2.  That  it  was  obtained  by  oppression 
and  undue  advantage ;  S«  That  the  judge  at  the  circuit 
excluded  testimony  which  ought  to  have  been  admitted* 

The  want  of  consideration  cannot  be  objected  against  the 
note.  There  was  an  agreement  between  the  parties  to  sub- 
mit to  arbitration  a  matter  in  controversy  between  them. 
Kyd  on  Awards,  7.  Freeman  v.  Bernard^  1  Ld.  Raym, 
248.  Though  this  agreement  was  by  parol,  there  can  be 
no  doubt  but  it  was  a  good  submission,  and  binding  on  the 
parties.  We  are  to  intend  that  a  counter  note  was  given,(a) 
as  no  objection  on  that  ground  was  made  at  the  trial, 
and  the  agreement  to  submit  was  fully  shown.  The  note 
in  question  may  be  considered  as  the  award  of  the  arbitia* 
tors.  It  was  conditional  when  made  and  put  into  their 
hands,  to  become  consummated  by  their  decision  of  the 
matter  submitted  ;  and  by  such  decision,  it  has  become  ab- 
solute for  the  payment  of  the  money  awarded  to  the  plain- 
tiff. The  consideration,  if  any,  was  necessary,  for  the 
submission  was  the  discharge  of  the  defendant  from  the 
arrest. 

The  second  objection  is  equally  untenable.  Nothing  is 
shown  in  the  case  that  looks  like  oppression,  or  undue  ad- 
vantage. It  is  true,  the  defendant  was  under  an  arrest; 
but  that  of  itself  could  not  have  been  enough  to  avoid  his 
acts,  even  had  there  been  a  final  settlement,  which,  how- 
ever, was  not  the  case.  There  was  only  an  agreement  to 
submit  the  matter  upon  which  he  was  arrested,  to  arbitra- 
tion ;  the  merits  of  which  controversy  he  had  the  right  of 

contesting  before  the  arbitrators. 
[*169]         *With  respect  to  the  third  point,  we  think  the 
testimony  properly  overruled.     The  evidence  of- 


(a)  Why  might  not  the  note  declared  on  have  been  delivered  as  an  60 
trow? 
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fered  was  respecting  the  original  cause  of  action,  which  had 
been  submitted  to,  and  determined  by  the  arbitrators,  with 
a  view  to  open  the  whole  merits  of  the  controversy.  This 
was  certainly  inadmissible.  There  is  no  rule  better  settled, 
or  more  consonant  to  good  sense,  than  that  which  precludes 
parties  from  litigating  on  the  original  subjects  of  dispute, 
which  have  been  fairly  and  kgdlly  submitted  to  judges  of 
their  own  choosing,  and  an  award  made  pursuant  to  such 
submission.  Kyd,  242.  Baiky  v.  Lechmere^  1  Esp.  Eep, 
878.  There  are,  however,  exceptions  to  this  rule,  as  where 
there  have  been  some  corrupt  practices,  or  improper  con- 
duct on  the  part  of  the  arbitrators.  Nothing  of  that  being 
presented  in  this  case,  we  think  the  award  final  and  con- 
olusive.  The  opinion  of  the  court,  therefore,  is,  that  the 
defendant  take  nothing  by  his  motion,  and  that  the  plain 
tiff  have  judgment. 

Postea  to  the  plaintiff 


Treadwell  against  Steele. 

Under  a  covenant  not  to  cut  wood  but  from  lands  "  then  cleared,  or  which 
should  thereafter  be  cleared,"  if  the  breach  be  assigned  in  cutting  on  lands 
which  the  defendant  had  not  cleared,  it  is  bad,  as  thej  might  have  been 
cleared  bj  others. 

In  covenant,  by  which  the  defendant  agreed  that  "  he 
would  neither  cut,  or  carry  off  the  premises,  or  suffer  to  be 
cut  and  carried  off  by  others,  any  timber  but  from  the  lands 
which  then  were,  or  should  thereafler  be  cleared,"  the 
plaintiff  laid  his  breach,  that  the  defendant  ''  did  cut  and 
carry  off  the  premises,  other  than  such  parts  of  the  same 
as  the  defendant  had,  or  has  yet  cleared,  divers  large 
quantities  of  timber,  &a,  and  did  also  suffer  divers  other 
persons  to  cut  and  carry  away  off  the  premises,  other  than 
Huch  parts  as  the  defendant  had,  or  yet  has  cleared,  divers 
other,"  &c. 
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Shephardj  in  arrest  of  judgment,  said  the  covenant  did 
not  restrict  from  cutting  wood  on  parts  then  cleared,  though 
by  others. 

Per  Curiam.  The  breach  is  clearly  bad;  the  fact  as- 
signed may  be  true,  and  yet  the  defendant  might,  under 
the  covenant,  have  lawfully  taken  the  timber,  as  it  might 
have  been  from  land  cleared  by  others. 

Judgment  arrested. 


[*170]    *Bentley  and  others  against  Smith  and  others. 

A  promissorj  note  to  A.  B.,  C.  D.,  E.  F.  ft  Go ,  though  jthere  be  no  other  per- 
sons in  the  firm,  cannot  be  declared  on  by  them  with  the  addition  of  k 
Company,  but  their  individual  names  must  be  stated,  with  the  usual  de- 
scription of  trading  under  the  style,  Ac ;  if  otherwise,  il  is  bad  on  general 
demurrer. 

On  a  promissory  note  to  Thomas  Bentley,  Allen  Potter, 
John  P.  Becker  &  Co.,  the  declaration  commenced  in  this 
way  : 

Albany,  to  wit :  Thomas  Bentley,  Allen  Potter,  John  P. 
Becker  &  Co.,  complain,  &c,     To  this  a  general  demurrer. 

Fooie  insisted  that  it  was  evident,  on  the  face  of  the  re- 
cord, there  were  other  persons  not  mentioned  who  ought 
to  have  been  joined.  Such  a  circumstance,  if  proved  on  a 
trial,  would  have  prevented  a  recovery,  and  was  equally 
fatal  on  general  demurrer. 

Orary,  contra,  was  stopped  by  the  court. 

Per  Curiam.  Stating  that  the  plaintiffs  named  and 
company  complain,  is  acknowledging  that  other  persons 
ought  to  sue.    Did  the  defendants  even  acknowledge  there 
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were  no  others,  this  mode  of  declaring  ought  not  to  be  suf- 
fered. Why  did  you  not  say  Thomas  Bentley,  Allen 
Potter,  and  John  P.  Becker,  trading  under  the  style  and 
firm  of  T.  B,,  A.  P.,  J.  P.  B.  &  Co.  ?  The  demuri-er  is  well 
taken, (a)  and  the  defendants  entitled  to  judgment.  But 
the  plainti&  amend  on  payment  of  costs. 


MooB  against  Ames. 

JLA  action  will  not  lie  before  one  justice,  to  recover  back  the  amount  of  a  ftnn 
impoeed  on  a  witness  by  another  justice,  for  a  contempt  in  a  suit  before 
him. 


On  certioraru  The  suit  before  the  justice  was  to  recover 
back  a  fine  of  5  dollars  imposed  by  the  now  plaintiff  upon 
the  present  defendant,  for  a  contempt  in  refusing  to  be 
sworn,  or  answer  as  a  witness  in  a  cause  tried  before  him. 

Per  Oariam.  A  justice  is  not  liable  to  a  suit  for  a  judi- 
cial act,  and  the  merits  of  the  imposition  of  the  fine  cannot 
be  overhauled  before  another  justice.  The  magistrate  in  the 
first  suit  had  exclusive  jurisdiction  to  determine  when  the* 
witness  was  in  contempt. 

Judgment  reversed. 

(a)  If  a  plaintiff  have  the  same  christian  name  as  the  defendant,  and,  after 
stating  the  names  of  each  party  correctly,  and  at  full  length,  use  the  chris- 
tian name  only,  as  "the  said  James  being  in  custody,"  it  is  certain  to  a  com- 
mon intent,  and  good  on  special  demurrer.  UHdrdh  y.  Hairvty^  July,  1801, 
MS.,  Kent,  Ch.  J.  But  had  the  christian  names  been  different,  and  that  o» 
Uie  plaintiff  used  for  the  defendant,  it  would  have  been  fatal  even  on  general 
demurrer.    Harvey  y.  StokeSf  WiUe%  5. 
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Bradt  against  Gray. 

Thia  oonrt  will  not  proceed  where  there  is  not  a  Uapendeng  here. 

A  Bill  of  exceptions  had  been  sealed  by  the  judges  of 
the  common  pleas,  and  the  parties  attempted  to  bring  on 
the  argument,  though  no  writ  of  error  had  been  sued  out 

Per  Curiam.  Take  back  your  cases.  There  is  no  fi]f 
pendens. 


^•» 


[*171]  *Leonard  against  Freeman, 

The  coort  of  chancery  has  exclumve  Joriadiction  over  the  qneation  of  ooiti 
aocraed  in  that  coort 

It  appeared,  on  the  return  to  the  certiorari,  that  the  action 
in  the  court  below,  and  in  which  a  recovery  had  taken  place, 
was  instituted  for  expenses  incurred  in  going  to  Albany,  to 
swear  to  an  answer  to  a  bill  filed  by  the  now  plaintiff 
against  the  present  defendant 

Per  Curiam.  The  court  of  chancery  has  the  exclusive 
right  to  determine  questions  of  costs  in  suits  before  it ;  and 
though  the  ground  of  the  action  might  have  been  a  vexa- 
tious bill|  the  justice  could  not  have  any  cognizance. 

Judgment  reversed. 
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Golden  against  Dopkin. 

H  on  the  return  day  of  the  Bummons,  the  defendant  plead,  and  the  jostict 
without  his  consent,  adjourn,  on  the  prayer  of  the  plaintifl)  for  more  than 
six  days,  it  is  fatal 

Kent,  Ch.  J.  This  is  a  case  upon  certiorari^  brought  to 
reverse  a  justice's  judgment,  and  submitted  without  argu- 
ment Several  errors  are  alleged  in  the  proceedings  below, 
but  it  will  be  sufficient  to  notice  only  that  the  justice  ad- 
journed the  cause  for  more  than  six- days,  without  consent. 
The  return  states,  that  the  defendant  below  was  sued  by 
summons,  which  was  returnable  on  the  26th  of  July ;  that 
the  parties  appeared  on  that  day  and  pleaded  ;  that  the 
plaintiff  below  prayed  a  day  to  prove  his  account,  and 
the  justice  thereon  adjourned  the  court  to  the  2d  August, 
on  which  day  the  plaintiff  appeared  in  court,  and  the  de- 
fendant was  present,  but  said  nothing,  whereupon  the  jus- 
tice, after  hearing  the  proofs  and  allegations  of  the  plain- 
tiff, gave  judgment  for  him. 

Upon  this  case  the  justice  had  no  authority  to  adjourn  for 
more  than  six  days  after  the  day  of  appearance  of  the  parties 
on  the  summons.  The  second  section  of  the  1021  act  is 
positive,  that  the  justice  shall,  upon  the  return  of  the  sum- 
mons, or  at  some  other  time,  not  exceeding  six  days  there- 
after, proceed  to  hear  the  cause,  and,  in  the  present  in- 
stance, the  2nd  of  August  was  the  7th  day  thereafter. 
There  arc  other  provisions  in  the  act  respecting  adjourn- 
ments ;  but  none  of  them  have  any  application  to  the 
present  case,  and  there  is  nothing  in  the  return  from  which 
we  can  presume  any  consent  or  acquiescence  on  the  part 
of  the  defendant  The  return  contains  pretty 
strong  evidence  to  the  contrary.  *0n  the  day  of  [*172] 
the  return  of  the  summons,  the  defendant  pleaded 
a  special  plea,  and  the  plaintiff  refused  to  reply,  but  called 
upon  the  defendant  to  plead  the  general  issue,  which  he 
refused  to  do,  and  then  the  adjournment  took  place  at  the 
prayer  of  the  plaintiff;  and  on  the  day  of  adjournment 
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the  defendant  took  no  part  in  the  proceedings,  but  re- 
mained a  silent  spectator.  On  this  ground,  therefore,  of 
an  adjournment  beyond  the  time  authoriz^ed  by  the  act,  the 
judgment  below  must  be  reserved ;  for,  where  the  act  is 
positive  in  its  directions,  it  must  be  strictly  observed. 
The  same  point  arose,  and  was  determined,  in  the  case  of 
Palmer  v.  Oreen^  in  April  term,  1799,  and  that  dedsioni 
being  in  point,  governs  the  present.  [1] 

[1]  As  to  adjoaramente  in  Jostices  courts,  see  Watennan's  N.  Y.  TreatiM^ 
p.  109,  et  8eq. 

In  the  state  of  New  York,  the  sixty-seventh  and  sixty-eighth  sections  of 
tho  statute  authorize  the  Justice,  on  the  return  of  a  summons  or  attachmen'«i 
or  on  the  joining  of  issue  without  process,  but  at  no  other  time^  to  adjourn 
the  cause,  on  his  own  motion,  whether  the  parties  consent  or  not^  not  ex- 
ceeding eight  days.  Yid.  2  John.  192 ;  7  id.  529.  The  exercise  of  this 
right  is  left  to  the  discretion  of  the  justice,  and  is  not  authorized  in  a  cause 
commenced  by  warrant,  or  at  any  other  time  than  on  the  return  of  procen. 
The  discretion  thus  given  to  a  justice,  is  not  an  arbitrary  one,  but  ouglit  to 
be*  soundly  aud  judiciously  exercised.  And,  although  on  the  one  hand,  he 
ought  not  to  adjourn  the  cause  on  his  own  motion,  when  satisfied  it  will  in- 
juriously affect  the  rights  of  either  party,  so,  on  the  other  hand,  he  shouid 
nc4  refuse  an  adjournment  where  the  situation  of  either  party  really  de- 
mands it,  although  .he  is  unable  to  make  out  a  case  for  an  adjournment  under 
the  other  sections  of  the  statute.  Thus,  in  a  case  under  the  old  act,  sub- 
stantially like  the  present  in  this  particular,  where  the  defendant  appeared 
before  the  justice  on  the  morning  of  tho  return  day  of  the  summons,  and  ap- 
plied in  writing  for  an  adjournment,  on  account  of  his  child  being  danger- 
ously ill,  which  was  then  denied,  and  on  the  same  day,  before  the  partiet 
were  called,  the  defendant's  faUier  appeared  in  his  behalf  to  get  an  adjourn- 
ment, and  testified  that  the  defendant's  child  was  d:mgerou8ly  sick,  and  the 
justice  refused  to  adjourn,  but  gave  judgment  for  the  plaintiff;  the  supreme 
court  held,  (the  cause  having  come  before  them  on  writ  of  error,)  that  the 
situation  of  the  defendant's  child  was  such  as  ought  to  have  induced  the 
Justice  to  put  off  the  trial ;  and  for  that  reason  they  reversed  the  judgment 
of  the  common  pleas,  which  was  in  affirmance  of  the  justice's  judgment 
8  John.  426.  In  computing  the  time  for  which  a  justice  is  authorized  to  ad- 
journ the  cause,  under  the  sections  above  referred  to,  within  the  rule,  ante, 
262,  263,  the  day  of  adjourning  is  to  be  excluded,  so  that  if  the  process  be 
returnable  on  Wednesday,  the  justice  would  have  no  power  to  adjourn  be- 
yond the  Thursday  of  the  next  week.  Yid.  1  Cowen,  234.  The  justice 
cannot  proceed  with  the  trial,  at  a  place  different  from  that  mentioned  in  the 
summons,  unless  the  defendant  appear;  (1  John.  Ca&  243 ;)  but  he  may  ad- 
journ to  another  place,  without  the  consent  of  parties,  both  parties  having 
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tint  appeared  at  the  place  mentioned  in  the  proceaa  1  Cowen,  112.  If  the 
defendant  do  not  appear,  the  justice  haa  no  right  to  wait  two  hours  after  the 
time  of  appearance,  and  then  to  appear  himself  at  the  place  appointed  and 
adjourn  the  cause.     1 1  John.  407. 

Under  the  sixtjr-ninth  section,  if  the  defendant  do  not  appear  at  the  trial 
on  tlie  return  of  the  summons  or  attachment,  the  justice  may  adjourn  the 
cause  to  a  time  certain,  not  exceeding  eight  days,  on  the  simple  motion  of 
the  plaintiff,  wilhout  oath ;  and  so,  if  the  defendant  do  appear  and  does  not 
object  to  the  adjournment ;  but  the  defendant  may  object  to  the  adjournment, 
and  require,  as  a  condition  of  its  being  granted,  that  the  plaintiff  or  his  at- 
torney make  oath  that  he  cannot,  for  want  of  some  material  testimony  or 
witness^  safely  proceed  to  trial  An  adjournment  on  the  application  of  the 
plaintifl!  cannot  be  granted  at  any  other  time  than  on  the  return  of  a  sum- 
mons or  attachment,  or  the  joining  of  issue  without  process ;  (Yid.  9  John. 
ISO;  *l  id.  530 ;  2  id.  192 ;)  nor  can  the  defendant  compel  the  plaintiff  or  bit 
attorney  to  disclose  the  nature  or  name  of  the  absent  testimony  or  witneasi 
The  form  of  the  oath  to  be  administered  to  either  party  on  applying  for  an 
a4j<ytuiiment,  where  an  oath  is  required,  may  be  in  the  form  given  at  the 
dofltf  of  this  head. 

The  adjournment,  whether  on  the  justice's  own  motion,  or  on  motion  ol 
the  plaintifl^  must  be  for  the  next  eight  days  immediately  after  the  return  of 
the  process.  7  id.  381.  The  adjournment  may  be,  however,  for  any  period 
within  that  time ;  but  cannot  exceed  it,  except  by  consent  of  parties.  Whec 
the  justice  adjourns  on  his  own  motion,  he  may  of  course  do  so,  without  re* 
qjiiiing  proof  of  the  absence  of  a  material  witness.    9  id.  364. 

In  adjourning  a  cause,  the  justice  must,  in  all  cases,  be  present  in  proper 
person,  and  can  never  do  this  by  sending  a  note  in  writing  to  the  parties, 
informing  them  of  the  time  and  place  to  which  he  has  adjourned.  4  id. 
117. 

If  the  suit  is  commenced,  in  favor  of  a  non-resident  plaintifl)  by  short 
summons,  as  authorized  by  the  non-imprisonment  act,  and  the  same  shall 
be  returned  personally  served,  the  same  proceedings  shall  be  had  and  nc 
longer  adjournment  granted  than  in  case  of  a  warrant  at  the  instance  of  sw 
Don-resident  plaintiff.  Laws  of  1831,  p.  403,  s.  32;  Yid.  also  2  R.  S.  201 
SOS,  •.  S91.    Ck)wen*8  Tr..  2  ed.,  vol  2,  p.  838,  et  9eq. 
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Broome  against  Beardsley. 

ConiiDuancefl  are  from  term  to  term ;  therefore,  a  matter  arising  between  a 
term  and  a  circuit,  ma7(a)  be  pleaded  at  the  circuit  as  a  plea  puis  danreim 
contimionoe^  at  any  time  before  verdict  rendered,  and  the  judg^  at  niaiprhu 
is  bound  to  receive  it,  such  plea  being  a  matter  of  right 

Covenant  on  a  sealed  note,  with  a  plea  of  non  in/regit 
oonventionem. 

At  the  trial,  after  the  jury  were  called,  and  placed  in 

the  jury-box,  the  defendarjt  tendered  a  plea  duly  verified 

by  affidavit,  that  he  had,  puis  darrein  continuanoi^  undei 

the  act  for  giving  relief  in  cases  of  insolvency,  obtained 

his  discharge,  an  exemplified  copy  of  which  he  produced. 

This  being  rejected  as  coming  too  late,  he  then  ofi^sred  in 

evidence  the  discharge  itself,  as  a  bar  to  the  plaintiff's 

right  of  recovery.     Against  the  reception  of  the  testimony 

it  was  insisted  that  it  was  not  admissible  under  the  issue 

joined,  nor  without  having  been   specifically  pleaded,  or 

notice  given.    The  points  being  reserved,  a  verdict  was 

taken,  subject  to  the  opinion  of  the  court,  whether  it  should 

stand,  or  a  new  trial  be  granted. 

Woodworthj  for  the  plaintiff.  The  lilesLpuis  darrein  con- 
tinuance must  be  pleaded  between  the  last  and  the  next 
continuance,  into  which  it  cannot  be  carried.  Here  the 
circuit  was  the  next  continuance,  and  the  plea  should 
therefore  have  been  delivered  before  the  first  day.  8  Black. 
Com,  817.  In  no  case  can  it  be  received  afler  the  jury 
are  sworn.  Paris  v.  SaVceld,  2  Wils.  138.  The  discharge 
could  not  be  given  in  evidence,  because  the  statute  (1  Rev. 
Laws,  434,)  allows  of  it  only  under  the  general  issue, 
which  is,  when  the  plea  denies  or  traverses  the 
[*173]     whole  declaration.     Imp.  K  B.  824.     *That  be- 

(a)  They  must  be  pleaded  if  pleadable  at  all ;  for  they  cannot  be  gitea 
In  evidence  on  the  trial    Jackson  v,  Rich^  1  Johns.  Rep.  19-L 
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fore  the  court  does  not  do  so,  for  it  admits  the  execu* 
tion  of  the  instrument 

Boot,  contra.  The  plea  may  be  tendered  at  any  time 
before  verdict  Pearson  v,  PdrkinSj  Bull.  N.  P.  810.  7 
Bac.  Abr.  by  Gwillim,  858.  The  reasons  why  it  must  not 
be  on  the  day  in  bank(a)  are  to  be  seen  fully  stated  in  4 
Bac  Abr.  148,  144,  From  hence  we  may  lay  it  down 
that  any  time  before  verdict  is  not  too  late.  In  the  very 
case  cited  from  Wilson,  it  was  ruled  that  the  court  were 
bound  to  receive  the  plea  ;  for,  at  nisi  prius,  it  cannot  be 
determined  whether  it  be  good  or  bad ;  the  party  must  be 
driven  to  his  demurrer.  On  the  second  point  it  will  be 
unnecessary  to  answer.  A  general  issue  is  that  which  con- 
cludes to  the  country,  and  denies  the  declaration  of  the 
plaintiff. 

Woodiwrth,  in  reply.  Saying  that  a  plea  of  puis  darrein 
continuance  mtLj  be  received  before  verdict,  amounts  only 
to  its  not  being  admissible  after;  not  that  it  may  be  ten- 
dered at  any  time  before.  If  the  event  take  place,  so  that 
it  could  not  be  availed  of  earlier,  the  doctrine  applies ;  as 
if  after  the  commencement  of  the  circuit,  and  before  verdict 

Per  Curiam.  The  case  of  Paris  v.  Sdlkeld  is  decisive  that 
a  plea^u2>  darrein  continuance  is  matter  of  right:  and,  if 
verified  by  affidavit, (6)  the  judge  at  nisi  prius  has  no  dis- 
cretion to  accept  it  or  not,  but  is  bound  to  admit  it 

There  is  not  a  dictum  to  be  met  with  that  the  plea  was 
too  late.  In  the  case  of  Pearson  v.  Parkins,  cited  in  BuSef^s 
Nisi  Prius,  810,  it  was  holden  that  it  might  be  pleaded 

(a)  It  may  be  on  the  very  day  in  bank,  if  the  jury  were  not  taken  at  niH 
priu8,    Dort  PL  300. 

(&)  It  is  the  constant  practice  at  nisi  prius  to  compel  the  party  to  verify 
his  plea  before  it  is  received.  Marten  v.  WyvHL  1  Str.  493 ;  but  it  is  rot 
necesBary,  if  the  court  be  satisfied  of  its  truth.  Banker  v.  AsJi,  9  Johns.  Rep 
260. 
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after  the  jury  are  gone  from  the  bar,  bat  not  after  they  have 
given  their  verdict  The  flicts,  to  warrant  this  plea,  must 
have  happened  since  the  last,  and  before  the  next  contina- 
ance.  The  last  continuance  is  the  return  day  of  the  venire 
facias,  where  the  proceedings  are  in  the  ancient  method'; 
the  next  continuance  is  the  first  day  in  bank  thereafter,  or 
the  first  day  of  the  succeeding  term.  Continuances  are 
from  term  to  term.  The  plea  was  well  pleaded,  and  ought 
to  have  been  received.  The  verdict  must,  therefore,  be 
set  aside  without  costs,  and  the  plea  tendered  be  filed  ntmo 
pro  tunc,  and  be  deemed  parcel  of  the  nisiprius  record.(a)   . 

New  trial.[l] 

(a)  See  Larkey  ▼.  Briggs  and  M^Donald^  3  Caines*  Rep.  117,  n.  (a).  Shami 
V.  Wilmerden,  2  Gaines*  Rep.  380. 

[1]  This  plea,  when  pleaded  at  the  circuit,  cannot  be  answered  there, 
either  by  replication  or  demurrer ;  but  must  be  returned  into  the  Si  C  for 
that  purpose.     Beekman  v.  Peck,  5  Hill,  513. 

If,  however,  it  ia  put  in  by  one  of  several  defendants,  and  contains  matter 
in  bar,  going  to  his  own  personal  discharge,  without  affecting  the  action 
against  the  rest,  the  plaintiff  may  confess  the  plea  at  once,  enter  a  noBeprog- 
equi  in  respect  to  such  defendant,  and  proceed  to  trial  against  tiie  otheni ; 
but  befbre  going  to  trial,  the  plaintiff  should  put  the  confession  and  noUepro^ 
equi  in  writing,  and  serve  a  copy.    Id. 

And,  whether  there  are  several  defendants,  or  only  one,  if  a  defendant 
pleads  some  matter,  which  goes  only  to  tlie  remedy,  as  a  discharge  from  im- 
prisonment, tlio  plaintiff  may  confess  the  truth  of  the  plea  at  the  circuity  and 
proceed  with  the  trial.    Id. 

A  judge  at  tlie  circuit  may  receive  a  plea  puis  darrein  etmtinuanoe^  without 
proof  of  its  truth ;  but,  it  seems,  he  should  reject  it^  unless  verified  in  some 
way.     West  v.  Stanky,  I  Hill,  69. 

In  demurrer  to  a  plea  puis  darrein  continuance^  it  cannot  be  objected  that 
it  ia  not  verified  by  affidavit,  nor  that  it  Is  accompanied  by  another  plea; 
such  questions  can  be  raised  only  on  motion.    Ntchott  v.  Mosoti,  21  Wen.  334^ 

A  plea  of  title  to  a  portion  of  the  premises  claimed  in  an  action  of  ejectment^ 
put  in  puis  darrein  continuance  after  a  plea  of  the  general  issue,  is  not  a 
waiver  of  the  general  issue,  so  as  to  authorize  the  plaintiflf)  on  the  neglect  of 
the  defendant,  to  rejoin  to  a  replication  put  in  by  the  plaintiff  to  take  judg^ 
ment  on  the  whole  doclaration  ;  it  is  a  waiver  of  only  so  much  of  the  gene- 
ral issue  as  is  covered  by  the  second  plea.  The  plea  may  be  bad  as  not 
answering  the  whole  declaration ;  but  the  plaintiff  should  have  demurred. 
Uorris  v.  Cook,  19  Wen.  699. 

Matter  of  defence  arising  afler  issue  joined  should  regularly  be  pleaded  at 
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or  before  the  time  of  the  next  contintianoe ;  a  plea  subsequently  put  in,  will, 
boweyer,  be  sustained  upon  satisfactory  excuse ;  but,  if  it  appear  that  thci 
defence  rests  in  fraud,  the  plea  will  be  stricken  out  TUffs  v.  Oibbons^  19 
Wen.  639. 

A  plea  jniiff  darrein  canHnuaneej  in  bar  of  the  action,  is  a  waiver  of  all  for- 
mer pleas.  Even  upon  a  plea  in  abatement  pleaded  ptUa  darrein^  the  judg^ 
roent,  whether  upon  demurrer  or  verdict,  is  final  quod  recuperet,  and  not  a 
respondeat  ouster,  Cutoer  y.  Barney ^  14  Wen.  161 ;  Kimball  v.  ffwUingdon, 
10  Wen.  675. 

The  rule,  however,  does  not  apply  where  the  matter  of  the  plea  affects  the 
remedy  only,  and  not  the  right  of  action ;  thus  a  plea  puis  darrein  of  dis- 
chai^  under  the  act  abolishing  imprisonment,  Ac.,  is  not  a  waiver  of  a  plea 
So  bar  previously  pleaded,  but  the  plaintiff  must  proceed  and  try  the  issue 
befbre  Joined.    Id. 

A  plea  puis  darrein  continuance  of  a  dischai^ge  under  the  act  abolishing  im- 
prisonment for  debt  in  certain  cases,  is  not  a  waiver  of  a  pica  in  bar  befoie 
put  in ;  and  the  plaintiff  cannot  confess  the  plea  and  take  judgment^  but  muiit 
proceed  and  try  the  former  issues.    Rayner  v.  Dyett,  2  Wen.  300. 

An  insolvent's  discharge,  obtained  during  term,  (1 7th  May,)  may  bo  plea( « 
ed  puis  darrein  continuance^  at  the  circuit,  (5th  June,)  the  delay  not  bein  c 
unreasonable ;  and,  in  the  discretion  of  the  judge,  the  plea  may  be  receive  I 
without  its  being  verified.    La  Forge  v.  Carrier^  1  Wen.  89. 

An  objection  that  a  plea  puis  darrein  continuance  was  not  put  in  in  tim« 
must  be  made  by  motion  to  set  the  plea  aside,  and  cannot  be  taken  on  de* 
murrer.    Ludlow  v.  ATOrett,  1  Wen.  228. 

A  plea  puis  darrein  conHnuanee  may,  in  general,  be  pleaded  without  being 
▼erified  by  affidavit    Jackson  v.  Peer,  4  Ck>w.  418. 

And  the  defendant  may  enter  a  rule  of  course  to  amend  such  a  plea  as  in 
other  cases.    Id. 

Matter  of  defence  arising  after  issue  joined  must  be  pleaded  puis  darrein 
conHnuanee,    Jackson  v.  Ramsey,  3  Ck>w.  75. 

This  rule  applies  as  well  to  ejectment  as  to  other  actions ;  as  where  the 
defendant  acquires  title  by  deed  after  issue.     Id. 

But  where  R.  purchased  the  premises  at  sheriff's  sale,  on  a  judgment 
and  execution  against  M.,  and  took  no  deed ;  and  then  M.'8  devisee  brought 
ejectment,  afler  issue  joined,  in  which  R.  obtained  a  sheriff's  deed ;  held,  that 
this  need  not  bo  pleaded,  but  might  be  given  in  evidence  under  the  general 
teue.    Id. 

The  last  continuance  is  the  last  day  of  the  return  of  the  venire  facias.  Fats' 
mer  v.  Hutchins,  1  Cow.  42. 

And  a  plea  puis,  dec,  cannot  be  interposed  after  a  verdict,  or  a  relicts  ana 
eognovit    Id. 

After  an  administratrix  has  pleaded  the  general  issue  and  a  plea  of  pUsus 
administravit  prater  n  certain  sum,  and  the  plaintiff  in  the  action  has  replied, 
admitting  the  trulh  of  the  second  plea,  praying  judgment,  Ac.,  a  plea  pui*  dar* 
rem  continuance,  setting  forth  a  judgment  oonfbssed  by  the  administratrix  in  a 
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rait  commenced  since  the  action  in  which  the  plea  is  interposed  was  at  issue 
and  noticed  for  trial,  will  be  received  and  considered  good.  Lixvirmct  v. 
BmK,  3  Wen.  305. 

Matter  of  defence  arising  after  issue  joined,  intermediate  the  term  and  the 
circuit,  must  be  plead  at  the  circuit  A  plea  puitf  darrein  under  such  circum- 
stancea,  cannot  be  served  in  vacation.    Field  v.  Ooodman^  3  Wen.  310. 

Where  a  plea  puis  darrein  amtintuinee  is  filed  in  term  time,  a  copy  of  it 
must  be  served ;  but  where  the  matter  of  the  plea  arises  in  vacation,  so  thai 
it  can  only  be  offered  at  the  circuit  to  prevent  a  trial,  no  copy  is  necessary. 
Jackson  ex  dem.  Barhydt  v.  Clow^  13  J.  R.  167. 

A  plea  in  bar  as  of  a  discharge  under  the  insolvent  act,  pleaded  puis  doT' 
rein  continuance^  need  not  be  verified  by  affidavit,  unless  tendered  at  the 
court  on  sitting ;  nor  then,  if  probable  cause  of  its  truth  be  shown  to  the 
judge,  who  may  receive  it  without  oath  or  not,  in  his  discretion.  Baneker  v. 
Ash,  9  J.  R.  250. 

When  such  plea  is  pleaded  in  bank  without  affidavit^  it  cannot  be  treats 
as  a  nullity,  but  must  take  an  isaue  to  it,  or  move  to  have  it  set  aside.    Id. 

Where  two  actions  are  brought  for  the  same  cause,  satisfaction  of  the  judg^ 
ment  on  one  suit,  (if  not  the  recovery  alone,)  may  be  pleaded  puis  darrein  con- 
tinuance to  the  other  suit.     Browne  v.  Joy,  9  J.  R.  221. 

Matter  arising  after  issue  joined,  and  which  may  be  pleaded  by  way  ol 
pli«,  puis  darrein  continuance,  must  be  so  pleaded  without  delay.  Jadcson  d 
<fe»n.  Golden  v.  RicJi,  7  J.  R.  194. 

[t  cannot  be  given  in  evidence  without  being  pleaded.     Id. 

The  judge  at  nisipritu  is  bound  to  receive  a  plea  puis  darrein  oonhmtane^ 
when  properly  pleaded.     Broome  v.  Beardsley,  3  Cai.  172. 

It  may  be  pleaded  after  the  jury  are  called.     Id. 

Where  a  declaration  on  a  promi8.<tory  note  alleged  that  the  defendant  did 
not  pay  the  sum  in  the  note  mentioned,  Ac,  and  the  defendant  pleaded  pms 
darrein  continuance  that  he  paid  to  tlie  plaintiff  the  several  sums  of  money 
mentioned  in  the  plaiiiiiff's  declaration ;  on  demurrer  the  plea  was  held  good, 
being  as  broad  as  the  declaration,  and  the  meaning  of  it  being  that  the  de- 
fendant had  paid  the  amount  of  the  notes,  and  if  they  were  notes  carrying 
interest^  that  he  had  paid  the  interest  also,  and  that  there  was  no  necessity 
of  stating  that  the  plaintiff  accepted  the  money  in  satisfaction.  Chew  v. 
WooUeff,  7  J.  R.  399. 

If  the  defendant  has  an  imparlance,  during  which  he  pays  the  plaintiff's 
4Mi«Dd,  after  the  imparlance  he  may  plead  a  regular  plea  of  payment,  and 
it  not  put  to  plead  it  puis  darrein  continuance.     TUlotson  v.  JYeatoUf  3  J.  R. 


In  an  action  for  a  libel,  the  defendant  pleaded  puis  darrein  amtinmamce, 
Ihat  ho  was  a  partner  with  C.  in  the  printing  and  publishing  of  the  news* 
paper  which  oontafned  the  libel,  and  that  the  plaintiff  brought  a  separate 
action  against  C.  for  the  same  identical  publication,  and  recovered  judgment 
which  had  be«n  satisfied,  held  to  be  a  good  plea.  Thomcu  v.  Rrnnsey,  6  J. 
U.36.    4N.  Y.  Dig.,  p.918,  dMg. 
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♦Tower  against  Wilson.  [*174] 

If  a  jMrtj  serring  a  notice  has  not  kept  a  copy,  he  may  prove  ita  contenta 
bj  parol  evidence. 

The  only  point  was,  whether  a  party  who  has  served  a 
notice,  without  keeping  a  copy  of  it,  might  give  parol  evi- 
dence of  its  contents. 

Per  Curiam.  There  was  a  notice  served  on  the  defend- 
ant to  produce  a  JL  fa.  on  the  trial,  or  that  the  plaintiff 
would  prove  it  by  parol.  It  appears  that  no  copy  of  this 
notice  was  kept  We  think  it  might  be  proved  by  an  affi- 
davit of  its  contents.  In  this  instance  there  is  no  other 
way  to  establish  it,  and  the  defendant  has  it  in  his  power, 
by  producing  the  original,  to  correct  mistakes.  In  Tidd's 
Forms  notices  are  proved  by  affidavits  of  the  substance 
of  their  content8.(a)[l] 

(a)  See  Peyton  v.  EaUett,  I  Caines*  Rep.  373,  and  the  authoritiea  there. 

[1]  A  suit  was  brought  for  the  penalty  incurred  by  commisaioners  of  high* 
ways,  in  refusing  to  prosecute  an  overseer,  who  had  neglected  to  remove  ob- 
atructions.  On  the  trial  in  the  common  pleas,  the  plnintiflT  deemed  it  mate- 
rial to  show,  that  the  defendnnls  hnd  given  notice  in  writing  to  the  overseer, 
requiring  him  to  perform  his  duty  by  removing  the  obstructions ;  and  the 
court  held,  tliat  parol  evidence  of  the  notice  was  inadmissible,  unless  its  nb- 
aence  was  accounted  for.  On  the  cause  coming  before  the  supreme  court, 
upon  error  brought,  the  hitter  decided  that  no  notice  to  the  overseer  was  ne- 
cessary to  be  shown,  and  consequently  the  ruling  of  the  common  pleas  as  to 
the  mode  of  proving  it,  was  entirely  unimportant  But  Savage,  C.  J.,  who 
delivered  the  opinion,  said,  that  if  the  statute  had  required  notice  to  the 
overseer,  as  a  condition  to  his  liability,  then  the  decision  of  the  common 
pleaa  would  have  been  correct.  The  doctrine  he  advanced,  was  this:  That 
written  notice,  which  form  part  of  the  foundation  of  the  cause,  cannot  be 
proved  by  parol  without  accounting  for  their  absence ;  but  otherwise,  as  to 
ooocea  which  relate  only  to  some  collateral  fact  For  instance,  in  an  action 
against  an  overseer,  for  neglecting  to  procure  scrapers,  Ac,  (in  which  case 
the  statute  does  not  require  him  to  act,  except  aftci  notice  from  the  com  mis- 
•ionera,)  aecondaiy  evidence  of  the  contents  of  tlie  notice  would  be  inadmis- 
aible,  unless  notice  to  produce  the  original  had  been  given.  JfFadden  v. 
JDn^ftbury^  11  Wend.  Bep.  667,  668,  669.     A  similar  doctrine  was  recog 
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vized  hj  Toomer,  J.,  in  FhrtbauU  ▼.  Ely.  S  Dey.  Rep.  67,  68.  In  that 
after  noticing  the  remarks  of  Mr.  Stark ie.  the  snbatanoe  of  whicli  are  stated 
supra,  be  says :  A  notice  given  during  the  progress  of  the  cause,  to  prodoot 
a  paper  for  the  purpose  of  evidence,  is  formal  in  its  character,  and  oomet 
within  the  reason  of  the  exception.  But^  a  uvtioe  which  has  been  given  be- 
fore the  commencement  of  the  suit,  which  makes  an  essential  part  of  the 
cause  of  action,  which  is  a  link  in  the  chsin  of  the  plaintiflTs  right  to  reoorer, 
is  of  a  different  character,  and  would  seem  to  require  the  best  evidimoe  the 
nature  of  the  case  would  admit,  and  all  the  cautions  which  the  rulea  of  evi- 
dence prescribe.    Id.  68.    Gowen  k  Hill's  Notes,  part  2  p.  434. 


Stillson  against  Sanford. 

Though  the  sums  in  the  several  counts  before  a  justice  exceed  25  doUar% 
yet,  if  no  one  count  bo  for  more,  and  the  damage  be  laid  at  onlj  25 
dollars,  it  Is  within  the  jurisdiction  of  the  101  court  If  it  appear  on  the 
whole  of  the  record,  that  the  cause  before  a  justice  has  been  fUrlj  tried, 
the  judgment  will  not  be  reversed  for  want  of  joining  in  issue  or  any 
technical  error  in  the  pleadmgs. 

Shephard  assigned  as  errors  on  certiorari^  first,  that  it 
appeared  on  the  face  of  the  record  that  the  demand  before 
the  justice  was  beyond  his  jurisdiction  ;  secondly,  that  the 
cause  was  tried,  though  no  issue  appeared  to  have  been 
joined. 

On  the  first  point,  he  said,  the  several  sums  in  tht 
various  counts  amounted  to  more  than  15  dollars,  and  were 
for  different  matters;  this,  though  the  declaration  did  con- 
clude within  the  sum  authorized  by  the  102.  act,  was  ha 
urged,  erroneous.(a) 

Per  Curiam,  It  has  been  decided  otherwise  in  a  case  in 
Col  man. 

Shephard.  The  plea,  though  beginning  as  a  demurrer, 
was,  in  substance^  a  former  recovery  in  bar,  which  the  re 

(•)  See  BaugJUon  v.  Strong,  1  Gaines*  Rep.  485. 
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plicarion  denies ;  but  though  there  is  no  issue  on  the  fact^ 
the  justice  goes  on  to  try. 

Per  Curiam,  Whenever  we  can  possibly  intend  from 
the  record  that  the  merits  were  fairly  tried,  we  will  not 
examine  or  test  by  technical  rules  the  formality  of  the 
pleadings. 

Judgment  affirmed. 


Tower  against  Wilson,  Sheriff  of  Washington, 

In  an  action  against  a  sheriff  for  levying  on  wrong  property,  to  warrant  a 
eertifleate  that  tiie  trespaaa  was  wilful  and  malicious,  it  must  appear 
either  that  the  execution  was  served  by  him,  or  with  bis  knowledge,  for 
•  oonaCnictive  trespass  does  not  make  it  voluntary. 

This  was  an  action  of  trespass,  brought  by  the  plaintiflF 
for  an  illegal  levy  on  his  property  whilst  in  his  own  hands, 
^»y  a  deputy  of  the  defendant  under  a  fieri /acias^  against 
mother  person. 

*The  judge,  considering  that  when  the  property  [*175] 
of  a  third  person  was  taken  wrongfully  in  execu- 
tion, the  malice  was  an  inference  of  law,  arising  on  the  facts, 
and  that  the  defendant  was  responsible,  for  the  conduct  of 
his  deputy,  had  certified  the  trespass  to  be  wilful  and  ma- 
licious. 

Shephard  now  moved  to  have  the  certificate  vacated. 

Per  Curiam.  The  trespass  here  was  not  voluntary  in  the 
defendant,  for  he  is  sued  for  an  adt  of  his  deputy  in  taking 
wrong  property  on  vl  fi  fau  when  he  knew  nothing  of  it 
himself  To  make  the  case  of  Stiks  and  Haihway  apply, 
the  trespass  must  be  voluntary  in  fact,  and  not  merely  by 
construction.  In  the  present  instance  it  is  impossible  to 
wr  the  act  was  voluntary  in  the  defendant. 

Motion  granted. 
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PlERSON  against  PoST. 

Purenit  alone  gives  no  right  of  property  in  animals  >b\8  fiaiii#«ii^  thwslbce  aa 
ai^tion  will  not  lie  Ag^ost  a  man  for  killing  and  taking  one  poraoed  by,  and 
in  the  view  ot,  the  person  who  originally  found,  started,  chased  it^  and  wa# 
on  the  point  of  seizing  it  Occupancy  in  wild  animals  cun  be  aoqnired 
only  by  possession,  but  such  possession  does  not  sig^nily  manuoaption, 
though  it  must  be  of  such  a  kind  as  by  nets,  snares  or  other  meana,  as  to 
so  circumvent  the  creature  that  he  cannot  escape. 

This  was  an  action  of  trespass  on  the  case  oommenoed 
in  a  justice's  court,  by  the  present  defendant  against  the 
now  plaintiff. 

The  declaration  stated  that  Post,  being  in  possession  of 
certain  dogs  and  hounds  under  his  command|  did,  *'  upon  a 
certain  wild  and  uninhabited,  unpossessed  and  waste  land, 
called  the  beach,  find  and  start  one  of  those  noxious  beasts 
called  a  fox,"  and  whilst  there  hunting,  chasing  and  pm> 
suing  the  same  with  his  dogs  and  hounds,  and  when  in 
view  thereof,  Pierson,  well  knowing  the  fox  was  so  hunted 
and  pursued,  did,  in  the  sight  of  Post,  to  prevent  his  catch- 
ing  the  same,  kill  and  carry  it  off.  A  verdict  having  been 
rendered  for  the  plaintiff  below,  the  defendant  there  sued 
out  a  certiorari^  and  now  assigned  for  error,  that  the  decla- 
ration and  the  matters  therein  contained  were  not  sufficient 
in  law  to  maintain  an  action. 

Sanjbrd^  for  the  now  plaintiff.  It  is  firmly  settled  that 
animals,  yerce  naturce,  belong  not  to  any  one.  If,  then,  Post 
had  not  acquired  any  property  in  the  fox,  when  it  was 
killed  by  Pierson,  he  ha3  no  right  in  it  which  could  be  the 
subject  of  injury.  As,  however,  a  property  may  be  gained 
in  such  an  animal,  it  will  be  necessary  to  advert  to  the 
facts  set  forth,  to  see  whether  they  are  such  as  could  give  a 
legal  interest  in  the  creature,  that  was  the  cause  of  the 
suit  below.  Finding,  hunting,  and  pursuit,,  are  al* 
i]*176]     that  the  plaint  enumerates.     To  *create  a  title  t 


ALBANY,  AUGUST,  1806.  17^ 

Pleraon  ▼.  Post 

an  animal  ^me  naturcR,  occupancy  is  indispensable.  Tt 
is  the  only  mode  recognised  by  our  system,    2    Black. 

Com.  408.  The  reason  of  the  thing  shows  it  to  be  so.  For 
whatever  is  not  appropriated  by  positive  institutions,  can 
be  exclusively  possessed  by  natural  law  alone.  Occupancy 
is  the  sole  method  this  code  acknowledges.  Authorities 
are  not  wanting  to  this  effect.  Just.  lib.  2,  tit.  1,  s.  12. 
"  Ferce  igitur  bestice^  simul  atque  ab  aliquo  captce  fuerint  jure 
gentium  siatim  iUius  esse  incipiunV^  There  must  be  a  taking ; 
and  even  that  is  not  in  all  cases  sufficient,  for  in  the  same 
section  he  observes,  "  Quicquid  autem  corum  ceperts,  eo  usque 
tuum  esse  intelllgitur^  donee  tua  custodia  coercetur ;  cum  vero 
tuam  evaserit  custodiam^  et  in  libertatem  naturdlem  sese  receperit^ 
tuam  esse  desinit^  et  rursus  occumpantis  JUy  It  is  added  also 
that  this  natural  liberty  may  be  regained  even  if  in  sight 
of  the  pursuer,  ^^iiasit^ut  difficilis  sit  ejuspersecutioy  In  sec- 
tion 18,  it  is  laid  down,  that  even  wounding  will  not  give 
a  right  of  property  in  an  animal  that  is  unreclaimed.  For, 
notwithstanding  the  wound,  "  multa  accidere  soleant  ut  earn 
non  capias^^^  and  "  non  aliter  tuam  esse  quam  si  earn  ceperit.^^ 
Fleta,  b.  8,  p.  175,  and  Bracton,  b.  2,  c.  1,  p.  86,  are  in 
unison  with  the  Roman  lawgiver.  It  is  manifest,  then, 
from  the  record,  that  there  was  no  title  in  Post,  and  the 
action,  therefore,  not  maintainable. 

OoJden,  contra.  I  admit  with  Fleta,  that  pursuit  alone 
does  not  give  a  right  of  property  in  animals ^rce  naturce^ 
and  I  admit  also  that  occupancy  is  to  give  a  title  to  them. 
But  then,  what  kind  of  occupancy  ?  and  here  I  shall  con 
tend  it  is  not  such  as  is  derived  from  manucaption  alone. 
In  PuflTendorf 's  Law  of  Nature  and  of  Nations,  (b.  4,  a  4,  s. 
5,  n.  6,  by  Barbeyrac,)  notice  is  taken  of  this  principle 
of  taking  possession.  It  is  there  combatted,  nay,  disproved ; 
and  in  b.  4,  c  6,  s.  2,  n  2.  Ibid.  s.  7,  n.  2,  demonstrated 
that  manucaption  is  only  one  of  many  means  to  declare 
the  intention  of  exclusively  appropriating  that,  which  was 
before  in  a  state  of  nature.  Any  continued  act  which  does 
this,  is  equivalent  tc  occupancy.    Pursuit,  therefore,  by  a 
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person  who  starts  a  wild  animal,  gives  an  exclusive  right 
whilst  it  is  followed.  It  is  all  the  possession  the 
[*177]  nature  of  the  subject  *admits ;  it  declares  the  in- 
tention of  acquiring  dominion,  and  is  as  much  to 
be  respected  as  manucaption  itselE  The  contrary  idea,  re- 
quiring actual  taking,  proceeds,  as  Mr.  Barbeyrac  observes, 

in  Puflfendorf,  b.  4,  c.  6,  s.  10,  on  a  "  false  notion  of  poshes- 
Bion." 

Sanfordj  in  reply.  The  only  authority  relied  on  is  that 
of  anannotator.  On  the  question  now  before  the  oourt^  we 
have  taken  our  principles  from  the  civil  code,  and  nothing 
has  been  urged  to  impeach  those  quoted  from  the  authors 
referred  to. 

Tompkins,  J.  delivered  the  opinion  of  the  court.  This 
cause  comes  before  us  on  a  return  to  a  cei*i\orar%  directed 
to  one  of  the  justices  of  Queens  county. 

The  question  submitted  by  the  counsel  in  this  cause  for 
our  determination  is,  whether  Lodowick  Post,  by  the  pursuit 
with  his  hounds  in  the  manner  alleged  in  his  declaratioUi 
acquired  such  a  right  to,  or  property  in,  the  fox  as  will 
sustain  an  action  against  Pierson  for  killing  and  taking  him 
away  ? 

The  cause  was  argued  with  much  ability  by  the  counsel 
on  both  sides,  and  presents  for  our  decision  a  novel  and 
nice  question.  It  is  admitted  that  a  fox  is  an  animal  ^roB 
naturcB^  and  that  property  in  such  animals  is  acquired  by 
occupancy  only.  These  admissions  narrow  the  discussion 
to  the  simple  question  of  what  acts  amount  to  occupancy, 
applied  to  acquiring  right  to  wUd  animals. 

If  we  have  recourse  to  the  ancient  writers  upon  general 
principles  of  law,  the  judgment  below  is  obviously  erro- 
neous. Justinians  Institutes,  lib.  2,  tit  1,  s.  18,  and  Fleta, 
lib.  8,  c.  2,  p.  175,  adopt  the  principle,  that  pursuit  alone 
vests  no  property  or  right  in  the  huntsman;  and  that 
even  pursuit,  accompanied  with  wounding,  is  equally 
ineffectual  for  that  purpv'^se,  unless  the  animal  be  actually 
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£aken.    The  same  principle  is  recognised  by  Breton,  lib 
2,  0.  1,  p.  8. 

Puffendorf,  lib,  4,  c.  6,  s.  2,  and  10,  defines  occupancy 
othesiStsfercenaturce,  to  be  the  actual  corporal  possession 
of  them,  and  Bynkershock  is  cited  as  coinciding  in  this 
definition.  It  is  indeed  with  hesitation  that  PufiTendorf 
aflSrms  that  a  wild  beast  mortally  wounded,  or  greatly 
maimed,  cannot  be  fairly  intercepted  by  another, 
whilst  the  pursuit  *of  the  person  inflicting  the  [*178] 
wound  continues.  The  foregoing  authorities  are 
decisive  to  show  that  mere  pursuit  gave  Post  no  legal  right 
to  the  fox,  but  that  he  became  the  property  of  Pierson, 
who  Intercepted  and  killed  him. 

It  therefore  only  remains  to  inquire  whether  there  are 
any  contrary  principles,  or  authorites,  to  be  found  in  other 
books,  which  ought  to  induce  a  different  decision.  Most  of 
the  cases  which  have  occurred  in  England,  relating  to 
property  in  wild  animals,  have  either  been  discussed  and 
decided  upon  the  princples  of  their  positive  statute  regula- 
tions, or  have  arisen  between  the  huntsman  and  the  owner 
of  the  land  upon  which  beasts  ^feroe  naturw  have  been  appre- 
hended ;  the  former  claiming  them  by  title  of  occupancy, 
and  the  latter  ratione  soli.  Little  satisfactory  aid  can, 
therefore,  be  derived  from  the  English  reporters. 

Barbeyrac,  in  his  notes  on  Pnfiendorf,  does  not  accede  to 
the  definition  of  occupancy  by  the  latter,  but  on  the  con- 
trary, affirms,  that  actual  bodily  seizure  is  not,  in  all  cases, 
necessary  to  constitute  possession  of  wild  animals.  He 
docs  not,  however,  describe  the  acts  which,  according  to 
his  ideas,  will  amount  to  an  appropriation  of  such  animals 
to  private  use,  so  as  to  exclude  the  claims  of  all  other  per- 
sons, by  title  of  occupancy,  to  the  same  animals;  and  he  is 
far  from  averring  that  pursuit  alone  is  sufficient  for  that 
purpose.  To  a  certain  extent,  and  as  far  as  Barbeyrac 
appears  to  me  to  go,  his  objections  to  Puffendorf 's  definition 
of  occupancy  are  reasonable  and  correct.  That  is  to  say, 
that  actual  bodily  seizure  is  not  indispensable  to  acquire 
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right  to,  or  possession  of,  wild  beasts;   bat  that,  on  the 
contrary,  the  mortal  wounding  of  such  beasts,  by  one  nol 
abandoning  his  pursuit^  may,  with  the  utmost  propriety,  be 
deemed  possession   of  him;   since,  thereby,  the   pursuer 
manifests  an  unequivocal   intention  of  appropriating  the 
animal  to  his  individual  use,  has  deprived  him  of  his  natu- 
ral liberty,  and  brought  him  within  his  certain  control.     So 
also,  encompassing  and   securing  such  animals  with  nets 
and  toils,  or  otherwise  intercepting  them  in  such  a  manner 
as  to  deprive  them  of  their  natural  liberty,  and  render  es- 
cape impossible,  may  justly  be  deemed  to  give  possession 
of  them  to  those  persons  who,  by  their  industry  and  labor, 
have  used  such  means  of  apprehending  them.     BarBeyrac 
seems  to  have  adopted,  and  had  in  view  in  his 
[*179]     notes,  *the  more  accurate  opinion  of  Grotius,  with 
respect  to  occupancy.     That  celebrated  author,  (lib. 
2,  c.  8,  s.  8,  p.  809,)  speaking  of  occupancy,  proceeds  thus : 
^^Requinlur  autem  corporalis  qitcedam  posscssio  ad  dominium 
adipiscendum  ;  atque  ideo,  vulnerasse  non  suffunL*^    But  in  the 
following  section  he  explains  and  qualifies  this  definition 
of  occupancy  :  "  Sed  possessio  ilia  potest  non  solis  mamSms^ 
aed  instrumentis^  ut  dedpulis,  ratibus^  laqueis  dum  duo  adsint ; 
primum  ut  ipsa  instrumenta  sint  in  nostra  potestate,  deinde  ui 
fera,  ila  iitclusa  sit^  ut  exire  inde  nequeat"     This   qualifi- 
cation embraces  the  full  extent  of  Barbeyrac's  objection  to 
Puffendorf 's  definition,  and  allows  as  great  a  latitude  to 
acquiring  property  by   occupancy,  as  can   reasonably   be 
inferred  from  the  words  or  ideas  expressed  by  Barbeyrac 
in  his  notes.     The  case  now  under  consideration  is  one  of 
mere  pursuit,  and  presents  no  circumstances  or  acts  which 
can  bring  it  within  the  definition  of  occupancy  by  Puifen- 
dorf,  or  Grotius,  or  the  ideas  of  Barbeyrac  upon  that  sub- 
ject. 

The  case  cited  from  11  Mod.  74 — 180,  I  think  clearly 
distinguishable  from  the  present ;  inasmuch  as  there  the  ac- 
tion was  for  maliciously  hindering  and  disturbing  the 
plaintiff  in  the  exercise  and  enjoyment  of  a  private  fran- 
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cbise;  and  in  the  report  of  the  same  case,  (8  Salk.  9,)  Holt, 
Ch.  J.,  states,  that  the  ducks  were  in  the  plaintiff's  decoy 
pond,  and  so  in  his  possession,  from  which  it  is  obvious 
the  court  laid  much  stress  in  their  opinion  upon  the  plain- 
tiff *s  possession  of  the  ducks,  ratione  soli. 

We  are  the  more  readily  inclined  to  confine  possession 
or  occupancy  of  beasts  ferce  naturcBy  within  the  limits  pre- 
scribed by  the  learned  authors  above  cited,  for  the  sake 
of  certainty,  and  preserving  peace  and  order  in  society. 
If  the  first  seeing,  starting,  or  pursuing  such  animals,  with- 
out having  so  wounded,  circumvented  or  ensnared  them, 
so  as  to  deprive  them  of  their  natural  liberty,  and  subject 
them  to  the  control  of  their  pursuer,  should  afford  the  Im- 
sis  of  actions  against  others  for  intercepting  and  killing  them, 
it  would  prove  a  fertile  source  of  quarrels  and  litigation. 

However  uncourteous  or  unkind  the  conduct  of  Pierson 
towards  Post,  in  this  instance,  may  have  been,  yet  his  act 
was  productive  of  no  injury  or  damage  for  which 
a  legal  *remedy  can  be  applied.     We  are  of  opin-     [*180] 
ion  the  judgment  below  was  erroneous,  and  ought 
to  be  reversed. 

Livingston,  J.  My  opinion  differs  from  that  of  the 
court  Of  six  exceptions,  taken  to  the  proceedings  below, 
all  are  abandoned  except  the  third,  ^hich  reduces  the  con- 
troversy to  a  single  question. 

Whether  a  person  who,  with  his  own  hounds,  starts  and 
hunts  a  fox  on  waste  and  uninhabited  ground,  and  is  on  the 
point  of  seizing  his  prey,  acquires  such  an  interest  in  the 
animal,  as  to  have  a  right  of  action  against  another,  who 
in  view  of  the  huntsman  and  his  dogs  in  full  pursuit,  and 
with  knowledge  of  the  chase,  shall  kill   and  carry  him 

away? 

This  is  a  knotty  point,  and  should  have  been  submitted 
to  the  arbitration  of  sportsmen,  without  poring  over  Jus- 
tinian, Fleta,  Bracton,  Puffendorf,  Locke,  Barbeyrac,  or 
Blackstone.  all  of  whom  have  been  cited ;  they  would  havfl 


180  CASES  IN  THE  SUPREME  C0X7BT. 

PienoQ  d.  Poet 

bad  no  difficulty  in  coming  to  a  prompt  and  correct  con- 
elusion.  In  a  court  thus  coDstituted,  the  skin  and  carcasa 
of  poor  reynard  would  have  been  properly  disposed  o^ 
and  a  precedent  set,  interfering  with  no  usage  or  custom 
which  the  experience  of  ages  has  sanctioned,  and  which 
must  be  so  well  known  to  every  votary  of  Diana.  But 
the  parties  have  referred  the  question  to  our  judgment, 
and  we  roust  dispose  of  it  as  well  as  we  caD,  from  the  par- 
tial lights  we  possess,  leaving  to  a  higher  tribunal,  the  cor- 
rection of  any  mistake  which  we  may  be  so  unfortunate  as 
to  make.  By  the  pleadings  it  is  admitted  that  a  fox  is  a 
"wild  and  noxious  beast"  Both  parties  have  regarded 
him,  as  the  law  of  nations  does  a  pirate,  ^'hostem  humanx 
generisj'^^  and  although  ''  de  mortuis  nil  nisi  bonumy"  be  a 
maxim  of  our  profession,  the  memory  of  the  deceased  has 
not  been  spared.  His  depredations  on  farmers  and  on  barn 
yards,  have  not  been  forgotten ;  and  to  put  him  to  death 
wherever  found,  is  allowed  to  be  meritorious,  and  of  pub- 
lic benefit  Hence  it  follows,  that  our  decision  should  have 
in  view  the  greatest  possible  encouragement  to  the  de- 
struction of  an  animal,  so  cunning  and  ruthless  in  his  careen 
But  who  would  keep  a  pack  of  hounds;  or  what  gentle* 

man,  at  the  sound  of  the  horn,  and  at  peep  of 
[*181]     day,  would  mount  his  steed,  and  for  *hour8.  to- 

gether,  ^^subjomfrigido"  or  a  vertical  sun,  pursue 
the  windings  of  this  wily  quadruped,  if,  just  as  night  came 
on,  and  his  stratagems  and  strength  were  nearly  exhausted, 
a  saucy  intruder,  who  had  not  shared  in  the  honors  or  la- 
bors of  the  chase,  were  permitted  to  come  in  at  the  death, 
and  bear  away  in  triumph  the  object  of  pursuit?  What- 
ever Justinian  may  have  thought  of  the  matter,  it  must  be 
recollected  that  his  code  was  compiled  many  hundred  years 
ago,  and  it  would  be  very  hard  indeed,  at  the  distance  of 
80  many  centuries,  not  to  have  aright  to  establish  a  rule  for 
ourselves.  In  his  day,  we  read  of  no  orderof  men  who  made 
it  a  business,  in  the  language  of  the  declaration  in  this  cause, 
^  with  hounds  and  dogs  to  find,  start,  pursue,  I  unt,  and 
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chase,''  these  animals,  and  that,  too,  without  any  othei 
motive  than  the  preservation  of  Eoman  ponltry ;  if  this 
diversion  had  been  then  in  fashion,  the  lawyers  who  com- 
posed his  institutes,  would  have  taken  care  not  to  pass  it 
by,  witliout  suitable  encouragement  If  any  thing,  ther^ 
fore,  in  the  digests  or  pandects  shall  appear  to  militate 
against  the  defendant  in  error,  who,  on  this  occasion,  was 
the  fox  hunter,  we  have  only  to  say  tempora  mutantur;  and 
if  men  themselves  change  with  the  times,  why  should  not 
laws  also  undergo  an  alteration? 

It  may  be  expected,  however,  by  the  learned  counsel, 
that  more  particular  notice  be  taken  of  their  authorities.  I 
have  examined  them  all,  and  feel  great  difficulty  in  deter- 
mining, whether  to  acquire  dominion  over  a  thing,  before 
in  common,  it  be  sufficient  that  we  barely  see  it,  or  know 
where  it  is,  or  wish  for  it,  or  make  a  declaration  of  our  will 
respecting  it ;  or  whether,  in  the  case  of  wild  beasts,  set- 
ting a  trap,  or  lying  in  wait,  or  starting,  or  pursuing,  be 
enough ;  or  if  an  actual  wounding,  or  killing,  or  bodily  tact 
and  occupation  be  necessary.  Writers  on  general  law,  who 
have  favored  us  with  their  speculations  on  these  points, 
differ  on  them  all ;  but,  great  as  is  the  diversity  of  senti- 
ment  among  them,  some  conclusion  must  be  adopted  on  the 
question  immediately  before  us.  After  mature  delibera- 
tion, I  embrace  that  of  Barbeyrac,  as  the  most  rational,  and 
least  liable  to  objection.  If  at  liberty,  we  might  imitate 
the  courtesy  of  a  certain  emperor,  who,  to  avoid 
giving  *offence  to  the  advocates  of  any  of  these  [*182} 
different  doctrines,  adopted  a  middle  course,  and 
by  ingenious  distinctions,  rendered  it  difficult  to  say  (as 
often  happens  after  a  fierce  and  angry  contest)  to  whom 
the  palm  of  victory  belonged.  He  ordained,  that  if  a  beast 
be  followed  with  large  dogs  and  hounds,  he  shall  belong  to 
the  hunter,  not  to  the  chance  occupant;  and  in  like  man- 
ner, if  he  be  killed  or  wounded  with  a  lance  or  sword ;  but  it 
chased  with  beagles  only,  then  he  passed  to  the  captor,  not 
to  the  first  pursuer.    If  slain  with  a  dart,  a  sling,  or  a  bow, 
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he  fell  to  the  hunter,  if  still  in  chase,  and  not  to  him  wh€ 
might  afterwards  find  and  seize  him. 

Now,  as  we  are  without  any  municipal  regulations  of  our 
own,  and  the  pursuit  here,  for  aught  that  appears  on  the 
case,  being  with  dogs  and  hounds  of  imperial  stature,  we 
are  at  liberty  to  adopt  one  of  the  provisions  just  cited,  which 
comports  also  with  the  learned  conclusion  of  Barbeyrac, 
that  property  in  B,mmal3  ferce  natures  may  be  acquired  with- 
out bodily  touch  or  manucaption,  provided  the  pursuer  be 
within  reach,  or  have  a  reasonable  prospect  (which  certainly 
existed  here)  of  taking,  what  he  has  thus  discovered  an  in* 
tention  of  converting  to  his  own  use. 

When  we  reflect  also  that  the  interest  of  our  husband- 
men, the  most  useful  of  men  in  any  community,  will  be 
advanced  by  the  destruction  of  a  beast  so  pernicious  and 
incorrigible,  we  cannot  greatly  err,  in  saying,  that  a  pursuit 
like  the  present,  through  waste  and  unoccupied  lands,  and 
which  must  inevitably  and  speedily  have  terminated  in 
corporal  possession,  or  bodily  seisin,  confers  such  a  right  to 
the  object  of  it,  as  to  make  any  one  a  wrongdoer,  who  shall 
interfere  and  shoulder  the  spoil.  The  justice's  judgment 
ought  therefore,  in  my  opinion,  to  be  affirmed. 

Judgment  of  reversal. [1] 

[1]  Wild  bees  ia  a  bee-tree,  belong  to  the  owner  of  the  soil  where  tlie  tree 
stands.    I^h^guson  v.  MiUer^  1  Cow.  243. 

Though  another  discover  the  bees,  and  obtain  license  firom  the  owner  to 
take  them,  and  mark  the  tree  with  the  initials  of  his  own  name,  this  does 
not  confer  the  ownership  upon  him,  until  he  has  taken  actual  possession  of 
the  bees.     Id. 

If  he  omit  to  take  such  possession,  the  owner  of  the  soil  may  gire  the 
same  license  to  another,  who  may  take  the  bees  without  being  liable  to  the 
first  finder.    Id. 

The  two  parties,  both  having  license,  the  one  who  takes  possession  firsti 
acquires  the  title.    Id. 

Bees  are  animals  fera  naturce^  but  when  hived  and  reclaimed,  a  quaUtled 
property  may  be  acquired  in  them.     OUUtt  v.  MoMm^  7  J.  R.  16. 

If  a  person  find  a  tree,  containing  a  hive  of  bees,  on  the  land  of  another, 
and  mark  the  tree,  he  does  not  thereby  reclaim  the  bees,  and  vest  a  rig'it  of 
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|»roperty  in  himaelf;  and  cannot  maintain  an  action  for  carrying  away  the 
beee  and  honey.    Id. 

Though  property  in  animal  fenz  no^rcB  may  be  acquired  by  occupancy,  or 
by  wounding  it»  so  as  to  bring  it  within  the  power  or  control  of  the  pursuer 
yet,  if  after  wounding  the  animal  and  continuing  the  pursuit  of  it  until  eyen* 
Ing;  the  hunter  abandons  the  pursuit,  though  his  dogs  continue  chase,  he 
•cqoires  no  property  in  the  animal.  Bwier  y.  Ntvokirk^  20  J.  R.  "TS.  N.  T. 
Dig.,  ToL  1,  p.  106,  ti  8tq, 


Hollingsworth  against  Napier. 

If  a  vendor  deliver  to  his  vendee  a  bill  of  parcels  for  goods  lying  in  a  public 
■tore,  togetlier  with  an  order  on  the  storekeeper  for  their  delivery,  the 
vendor's  right  of  stopping  in  tranaUu  is  gone  against  a  third  person,  pur- 
cliasing  bona  fide  for  a  valuable  consideration,  and  though  there  be  some 
u  tspicious  circumstances  attending  the  transaction,  yet,  if  they  have  been 
tkirly  submitted  to  a  jury,  the  court  will  not  intend  there  was  any  fraud, 
■o  as  to  warrant  a  new  trial 

Trover  to  recover  the  value  of  ten  bales  of  cotton, 
bought  under  the  following  circumstances: 

The  defendant  had  sold  the  property  in  question,  which 
was  then  lying  in  the  public  store  at  the  quarantine  ground, 
to  one  Kinworthy,  for  cash,  payable  on  delivery,  in  conse* 
quence  of  which,  a  bill  of  parcels  had  been  made 
out,  marked  *in  the  margin  **  cash,"  but  contain-  [*1883 
ing  no  receipt  for  the  money.  This,  together  with 
an  order  on  the  storekeeper  for  the  cotton,  had,  either  by 
the  defendant  or  his  clerk,  been  given  over  to  Kinworthy. 
He,  without  either  paying  for  the  articles,  or  having  taken 
possession  of  them,  met  the  plaintiff  at  a  public  house,  and, 
producing  the  bill  of  parcels  and  order,  offered  them  for 
sale  at  the  same  price  for  which  they  had  been  bought, 
alleging,  as  a  reason,  that  he  was  pushed  for  money.  The 
plaintiflF,  on  this,  agreed  to  become  the  purchaser,  received 
the  bill  of  parcels  and  order,  and  paid  for  the  goods,  by 
giving  a  part  of  the  consideration  money  in  cash,  and  the 
residue  in  a  check  borrowed  from  a  Mr.  Peter  Hyde 
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Having  finished  this  transaction,  Hollingsworth  went  to 
the  quarantine  ground  the  verj  next  day,  but  at  so  late  an 
hour  that,  from  the  usual  course  of  business,. it  was  impos* 
sible  to  have  shipped  the  goods  that  night,  and  producing 
the  order,  demanded  the  cotton,  on  the  turning  out  of  which 
to  him  he  paid  the  amount  of  storage,  had  the  bales  marked 
with  his  initials,  and  then  returned  into  the  public  store. 
The  morning  after  this  had  taken  place,  the  defendant 
went  to  the  quarantine  ground,  took  the  cotton  from  the 
storekeeper,  and  sold  it. 

At  the  trial  of  the  cause,  the  jury,  under  the  direction  of 
the  judge,  that  the  order  to  the  storekeeper  was  a  delivery, 
found  for  the  plaintiff. 

The  application  now  was,  to  set  aside  this  verdict,  as 
contrary  to  law,  and  on  account  of  having  newly  discovered 
that  no  person  of  the  name  of  Peter  Hyde  had  ever  kept 
any  account  with  either  of  the  banks  in  New- York,  and 
that  the  defendant  hoped,  from  information  related  to  him, 
to  prove  that  the  cotton  had  been  obtained  from  him,  in 
consequence  of  a  preconcerted  plan  between  Hollings- 
worth  and  Kinworthy,  to  the  former  of  whom  the  latter 
had  been  long  indebted,  to  satisfy  the  demand  on  which 
account  the  goods  in  question  had  been  fradulently  trans* 
ferred,  without  any  consideration  having  ever  passed  at 
the  pretended  time  of  sale. 

CaineSj  for  the  defendant,  argued  that  the  circumstances 
of  the  case  warranted  a  presumption  of  fraud.  That  Kin- 
worthy  having  acquired  no  legal  property  in  the 
[*184]  goods,  *either  by  payment,  or  taking  possession, 
could  transfer  none  to  Hollingsworth,  who  claimed 
only  by  virtue  of  the  order  from  Napier  to  the  storekeeper, 
which  not  being  negotiable,  must  have  been  taken  subject 
to  all  the  equities  that  might  have  been  urged  againss  it  in 
the  hands  of  the  original  holder.  That  against  him  the 
privilege  of  stopping  in  transitu  existed  in  full  force,  being 
founded  on  legal  rights ;  for,  as  payment  was  a  condition 
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precedent  id  all  sales,  stopping  in  transitu  was  a  leg^l  right 
depending  on  the  laws  of  property.  Cowper  v.  Andrews^  Hob. 
41. ;  Burghall  v.  Howard^  1  H.  Black,  365,  (n). ;  OpenJudn  v. 
Russell,  3  Bos.  &  Pull.  49.  It  therefore  will  support  trover. 
Botlingk  v.  Inglis,  8  East,  381.  That,  consequently,  the 
only  right  the  plaintiff  could  acquire  by  the  purchase,  was 
an  eqitable  one,  in  virtue  of  his  consideration  money  paid ; 
but  that,  as  equitable  claims  could  never  overreach  legal 
titles,  the  right  of  the  defendant  was  as  good  against  Hol- 
lingsworth  as  against  Kinworthy.  As  to  the  marking 
with  initials,  turning  out  of  the  store,  &c.,  that,  he  said,  was 
immaterial ;  the  same  things  had  been  done  in  Hodgson  v. 
Loy,  7  D.  &  E.  460.  The  true  question  was,  had  the  ar- 
ticles reached  their  destination?  for  till  then  every  de- 
Iivery(a)  was  constructive,  and  never  affected  a  legal  right 

(a)  What  shall,  in  law,  amount  to  a  delivery,  has  been  an  ample  sonrok)  of 
fbrensic  discassion.  Perhaps  the  question  will  be  most  easily  understood, 
hj  considering  it,  first,  as  between  vendor  and  vendee ;  secondly,  as  between 
the  vendor  and  tiie  assignee  of  his  vendee. 

As  between  vendor  and  vendee ;  first,  under  the  statute  of  frauds  to  charge 
on  the  contract  of  sale,  and  put  at  the  risk  of  the  vendee,  and  when  not ; 
next,  when  sufficient  to  destroy  the  right  of  stopping  in  irarmtu^  and  when  not 

To  charge  on  the  contract  of  sale,  and  put  at  the  risk  of  the  sendee,  acon- 
■inictive  delivery  alone  is  enough.  An  actual  delivery  neither  in  law,  nor 
in  fact,  is  required.  If  it  be  such  as  to  pass  the  entire  right  of  property,  it 
will  suffice ;  therefore,  to  such  purpose*  a  constructive  delivery  and  acceptance 
Ib  adequate ;  (Rondeau  v.  Wyatt,  3  Bro.  Ch.  Rop.  154,)  tliough  it  be  only  of 
a  sample,  if  the  sample  constitute  a  portion  of  the  bulk  of  the  article  sold. 
Bmde  r,  Waierhotue,  7  East,  558.  So  a  mere  symbolical  delivery,  as  that 
of  the  key  of  a  warehouse  where  the  goods  are  deposited,  (Ryall  v.  BoUe,  1 
Atk.  171 ;  Ohaplin  y.  Rogers,  I  East,  195,  per  Lord  Kenyon,)  especially  when 
accompanied  with  the  warehouseman's  receipt  for  them,  and  an  acknowledg- 
ment that  they  are  held  on  account  of  the  vendee.  WHkee  dk  Hmkane  v. 
RrriSf  6  Johns.  Rep.  835.  Of  the  same  effect  is  the  exercise  of  any  act  of 
ownersliip  over  the  subject  matter  of  sale^  either  immediately  by  the  vendee, 
or  mediately  tlirough  his  agents  or  the  vendor ;  as  by  forwarding  according 
to  the  vendee's  order,  either  by  a  general  carrier,  or  one  specially  nominated 
by  bim,  {Godfrey  v.  FurzQ,  3  P.  Wm&  185;  Snee  v.  PreseoU,  1  Atk.  248; 
Vayle  v.  Bayle,  Cowp.  294 ;  Bawes  v.  Fleck,  8  D.  &  E.  330 ;  Potter  v.  Lansing, 
1  Johns.  Rep.  215 ;  Brown  v.  Hodgson,  2  Camp.  36;)  packing  acoonling  to 
his  directions,  {Lidcbarrow  v.  Mason,  per  Lord  Loughborough,  1  H.  Black. 
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If  Otherwise,  the  doctrine  of  stopping  in  transitu  was  at  an 
end,  as  every  delivery  within  the  statute  of  frauds  would 
take  it  away,  and  such  a  position  was  in  the  face  of  every 

363,  364,)  putting  his  initials  or  marks  on  them,  (id.  ibid.)  or  permitting  liioi 
to  affix  them  himself,  {Knight  v.  Bopper,  Skin.  647 ;  ffodgaon  v.  Le  Brtii,  1 
Camp.  233;)  or  to  cut  off  the  spills  or  pegs  of  casks;  {Anderson  y,  SenU,  I 
Camp.  235 ;)  a  fortiori  if  be  proceed  to  make  a  sale,  though  but  of  a  part^ 
{Chaplin  Y.  Roger^^  1  East,  192;)  for  such  conduct  is  tantamount  to,  and 
operates  as  delivery  and  acceptance,  {Knight  y.  Hopper,  vbi  sup.)  of  wLich  it 
supersedes  the  necessity  of  evidence.  ChapUn  y.  Rogers.  But  as  in  the  an- 
tecedent cases,  the  delivery  and  acceptance  are  merely  constructive,  arising 
by  implication,  and  expressum  fcLcit  cessare  taciturn^  if  at  the  time  of  the  abora 
enumerated  acts,  either  the  vendor  declares  that  he  does  not  assent  to  the 
sale  till  the  price  of  the  goods  be  paid  and  they  continue  in  his  possession, 
{Ooodall.Y,  SkeUon^  2  II.  Black.  316,)  or  the  vendee  refuse  toaccept^  because 
the  goods  delivered  do  not  correspond  with  his  order,  {Kent  v.  Htuikinaon^  3 
Bos.  k  Pull  233,)  neither  the  presumption  of  delivery  nor  of  acceptance  can 
bt  madej  nor  will  the  marking  of  goods  by  a  vendee  who  has  bought  in 
baf<>s,  extend  to  the  other  article  bought  at  the  same  time  but  not  marked, 
{H'xlgson  y.  Le  Brett,  1  Camp.  233,)  nor  the  delivery  of  a  sample,  where  it  ia 
not  a  part  of  the  bulk  of  the  commodity  sold,  {Choper  y.  Elsion,  7  D.  ft  K.  14,) 
work  a  delivery  under  the  statute. 

It  may  not,  perhaps,  be  incorrect  to  say,  that  every  delivery  to  charge  ou 
a  contract  of  sale  under  the  statute  of  frauds,  is  a  delivery  to  put  the  article 
purchased  at  the  risk  of  the  vendee.  Therefore,  if  it  be  delivered  according 
to  order,  either  to  a  master  of  a  vessel,  or  a  carrier  {Broum  v.  Ebdgson,  and 
Potter  Y,  Lansing,  ubi  sup.)  though  the  carriage  is  to  be  paid  by  the  vendor, 
the  article  is  at  the  risk  of  the  vendee.  King  v.  Meredith,  2  Camp.  639.  So 
when  paid  for,  and  led  in  the  possession  of  the  seller.  Lansing  <b  Lansing 
V.  Jkimer  &  Stafford,  2  Johns.  Rep.  16.  The  law  is  the  same,  if  the  contiaoi 
of  sale  be  complete,  though  the  goods  continue  in  the  warehouse  where 
stored  at  the  time  of  sale,  under  an  agreement  to  be  free  of  storag^e  a  certain 
number  of  days,  during  which  they  are  burnt»  and  before  expiration  of  the 
credit  on  which  sold,  {PJUUimore  v.  Barry,  1  Camp.  513,)  the  exemption  from 
storage  being  only  a  part  of  the  consideration  for  the  purchase.  So  where 
the  vendor  has  not  any  further  act  to  do,  whether  to  ascertain  the  quanti^, 
quality,  or  price  of  the  article  sold,  the  vendee  must  bear  every  loss  by  de- 
struction or  deterioration  of  the  commodity,  though  it  happen  on  the  spofe 
where  sold,  and  from  whence  he  could  not  remove  it  till  payment  of  the 
duties  by  the  vendor,  provided,  in  consequence  of  the  office  hours  at  the 
cvstem-house,  an  opportunity  of  discharging  them  has  not  ofifered.  Bindt 
V.  WaierTieuse,  7  East,  558.  But  where,  under  a  contract  of  sale,  any  thing 
remains  to  be  done  by  the  seller  of  goods,  in  order  to  render  them  caJMible 
of  delivciy  according  to  its  ierms,  a  loss  posterior  to  the  agreement  for  the 
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determination  on  the  point,  in  all  of  which  a  constructive 
delivery  had  uniformly  taken  place.  The  affidavit  also 
showed  fresh  grounds. 

jrirchaae^  and  prior  to  the  doing  such  act,  will  be  at  the  door  of  the  vendor. 
1^  therefore,  weighing  be  necessary  to  ascertain  the  number  of  hundreds, 
(iXmaon  t.  Meyer^  6  East,  614,)  or  some  casks  remain  to  be  filled  up,  in  order 
to  make  them  of  the  weight  at  which  they  are  to  be  taken,  {Rugg  v.  MineU, 
11  Bast,  210,)  or  the  contents  of  bales  are  to  be  counted,  {Zagury  v.  FuameSif 
2  Camp.  240,)  or  it  be  the  duty  of  the  seller  to  perform  any  other  act  for  as- 
certaining the  quantity,  quality,  or  price  of  his  commodity,  it  is,  for  such 
part  as  is  not  so  ascertained,  at  his  risk,  though  the  remainder  will  be  at  (hat 
of  the  purchaser. 

A  mere  agreement  with  a  vendor  for  the  amount  of  storage  of  goods 
which  are  the  object  of  sale,  and  a  delivery  by  him  of  the  import  entry  to  the 
agent  of  the  vendee  to  enable  the  purchaser  to  make  an  export  entry,  does 
not  amount  to  such  a  delivery  under  the  statute,  as  will  charge  him  with  the 
Ion.    Bailey  A  Bogert  v.  OgdenSy  3  Johns.  Kep.  399. 

A  delivery  of  goods  in  order  to  devest  the  vendor  of  his  right  to  stop  in 
#tfM<fit,  must  be  an  actual  delivery  in  law,  or  in  fact  It  follows,  from  tht 
•bove  portion,  that  so  long  as  the  property  is  at  the  risk  of  the  seller,  the 
right  of  stopping  in  transitu  exists.  Hanson  v.  Meyer^  6  East,  614.  It  is  de- 
feated neither  by  paying  earnest,  nor  part  of  the  purchase-money,  nor  b> 
marking  with  initials  at  the  place  of  sale  from  whence  to  be  sent,  nor  by  de- 
Kvery  for  the  purpose  of  trnnsmfssion  to  a  general  carrier,  or  one  specially 
nomhiated  by  the  vendee,  nor  by  arrival  at  a  wharfing^r^s  at  the  very  port 
of  destination,  nor  by  an  agreement  that  the  purchaser  shall  pay  the  carriage 
or  freight,  nor  by  being  entered  in  the  books  of  a  carrier  or  warehouseman, 
as  the  property  of  the  vendee,  nor  even  by  his  taking  possession  while  on 
the  road  to  the  place  of  destination,  {Hodgson  v.  Loy^  7  D.  &  E.  440,  and  the 
cases  dted  there,)  nor  by  delivery  to  a  wharfinger  appointed  by  the  vendee 
for  the  purpose  of  being  forwarded,  {Smith  v.  Cfoss^  I  Camp.  282.)  nor  by  an 
attsehment  at  the  suit  of  a  creditor  whil^  on  the  route,  {id,  ibid.)  nor  even 
by  arriving  at  the  termination  of  the  journey,  if  lodged  by  officers  of  the 
revenue  in  public  warehouses  to  secure  payment  of  duties,  nor,  as  to  the  net 
proceeds,  even  by  a  sale  for  payment  of  them,  {Nbrthey  &  Lewis  v.  Fields  ? 
Sep.  Rep.  613,)  nor  by  the  actual  poesession  of  the  vendee  at  the  termina- 
tion of  the  tfer,  if  taken  from  him  to  be  placed  in  quarantine,  {Holt  v.  Pownatt, 
1  Bsp.  Rep.  240,)  nor  by  payment  of  warehouse  rent,  at  the  wharf  where  the 
goods  arrive     Per  Ghambre,  J.,  in  Hammond  v.  Anderson,  1  N.  R.  72. 

Bat  when  the  delivery  has  been  actual,  though  only  in  law,  as  by  an 
order  on  a  storekeeper  m  favor  of  the  vendee  to  hold  for,  or  deliver  to  him, 
{Searle  v.  Keeves,  2  Esp.  Rep.  598,)  tliough  the  goods  be  not  passed  to  his 
credit,  and  the  storekeeper  has  not  acknowledged  to  hold  them  for  him, 
{Harman  and  others  v.  Andersonf  2  Oamp.  243,)  or  they  are  to  be  stored  fut 
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Woods  and  Hoffman^  contra.    Fraud  is  amatter  of  UtA\ 

m 

there  are,  to  be  sure,  certain  circumstances  from  whence  it 
may  be  inferred,  but  there  are  none  such  in  the  preseot 
case,  and  they  must  be  very  strong  to  take  it  from  the 
jury  to  the  court  Besides,  due  diligence  is  not  shown, 
and  the  facts  detailed  rest  more  on  the  defendant  himself 
than  other  persons.  As  to  the  right  of  stopping  in  transitu^ 
the  order  on  the  storekeeper  was  tantamount  to  an  acUiil 

eeyeral  dajs  to  come,  at  the  charge  of  the  seller,  (Baemmoni  r.  Andermm^  1 
N.  R.  69,)  and  there  be  no  further  act  to  be  done  bj  the  Teodor  Id  order  lo 
ascertain  quantity,  quality,  or  price,  (Hanaon  v.  Meyer^  xAL  rap.)  or  there  be^ 
after  a  part  delivery,  a  further  act  to  be  done,  but  by  the  vendee  and  for  bis 
satisfaction,  (Shtbey  v.  Haytoood,  2  II.  Black.  604.  BJaktney  ▼.  IHimMf, 
Cou-p.  664,)  or  the  goods  have  arrived  at  the  place  of  their  destination,  and 
have  been  taken  possesnion  of,  by  tlie  affixing  of  initials,  (EUig  t.  HmU,  8  IX 
ft  E.  466,)  either  by  tlie  vendee,  his  agent,  or  representative,  or  by  any 
other  act  indicatory  of  an  exercise  of  ownership  over  them,  ( WnjpM  v.  famm^ 
4  Esp.  Rep.  82,)  or  have  been  received  by  the  vendee  or  his  ngwits  at  tiM 
place  to  which  ordered,  though  for  the  purpose  of  an  ulterior  daatiDaftloa  iby 
the  vendee,  (Dixon  v.  Baldwin,  6  East,  175;  8eoU  v.  P^  3  Bo&  k  PalL 
469,  and  the  cases  there,)  or  have  been  laden  on  board  a  sliip^  chartered  hf 
the  vendee,  (Fowler  v.  MTaggart,  7  D.  &  E.  442,)  or  have  come  into  tbt 
actual  possession  in  law  of  the  vendee,  by  the  seller*s  receiving  atomge  (br 
them,  though  remuining  in  his  warehouse  where  sold,  (Huarry  v.  Mamifim,  1 
Camp.  452,)  or  have  come  into  the  possession  in  fact  of  the  vendee^  by  de* 
livery  at  his  house,  according  to  his  ordvr,  tliough  pun-haaed  for  ready 
money,  if  no  objection  bo  made  on  account  of  non-payment,  (/7ast0e0  v.  Umt^ 
6  D.  ft  E.  231.)  the  right  of  stopping  tn  tranritu  is  at  an  end. 

As  against  the  second  vendee,  the  riglit  must  necessarily  be  gone^  when* 
ever  it  is  lost  against  the  first  But  thonifh  goods  be  so  aitualed  UmI 
against  the  primitive  vendee  tlie  right  may  be  exercised,  yet,  i(  while  tb^ 
are  so  circumstanced,  he  dispose  of  them,  and  the  original  vendor  by  any 
ratify  such  sale,  it  will  devest  him  of  the  right  to  stop ;  as  if  he  accepi  aa 
order  in  favor  of  the  second  vendee  for  even  an  unseparated  portion  of 
article  sold,  (WhiMiouae  and  others  v.  Frost,  12  East,  614,)  or,  aAer  infoi 
tion  of  a  sale  by  his  vendee,  permit  the  second  vendee  to  mark  the  rendi 
of  the  articles  not  forwarded,  while  the  others  are  on  their  route.  (8to9d  t 
Huglies,  14  East,  308,)  or,  as  it  would  seem,  do  any  other  act  acknowledgii 
to  the  second  vendee  his  assent  to  the  disposition  in  hia  favor. 

The  riglit  of  stopping  tn  transitu  is.  as  urged  by  the  ooansel  for  the 
ant  in  the  text,  "  a  strictly  legal  right  depending  on  the  laws  of  property, 
and  allowed  on  that  ground  by  Lord  Hardwicke,  in  Sniet  v.  PrtsooU,  %m  i 
expressly  snid  by  Lord  lioughborough,  in  I  H.  Black.  364    If  there  be  not 
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delivery,  (1  Lex  Mer.  Amer.  376,  377,  and  the  cases  there 

cited.)    K  so,  Kinwortbj  was  in  possession,  and  his  sale  of 

course-  effectual.      But  allowing  the  delivery  to  be  only 

coDstractive,  an  assignee  of  the   person  to  whom 

it  was  made,  and  who  is  *a  bona  fide  purchaser,  is     [^185] 

protected  by  it,    Lickbarrow  v.  Mason,  on  a  bill 

of  lading,  Abbott,  314.     The  goods  might  indeed  be  said 

to  have  been  delivered  by  Napier  himself,  for  it  was  his 

agent  who  gave  them  up  to  the  plaintiff 

Hariaan,  in  reply.  The  del  ivery  here  relied  on,  would 
have  been  good  as  between  the  original  parties,  Napier  and 
Kinworthyi  had  either  one  of  them  come  here  to  enforce  the 
contract,  and  claim  either  the  money  or  the  goods,  by  pay- 
ing the  one,  or  tendering  the  other.  This  would  have  been 
by  virtue  of  the  statute  of  frauds,  and  it  is  to  that  effect 
that  the  cases  in  the  book  referred  to  are  mentioned.  But 
though  this  would  be  a  good  delivery  between  the  imme- 
diate parties,  one  claiming  against  the  other  the  benefit  of 
his  contract,  it  does  not  follow  that  it  can  be  established 
between  third  persons,  so  as  to  take  away  the  right  of 
stopping  in  transitu.  Such  interest  as  Kinworthy  had,  he 
sold.  That  interest  was  one  liable  to  stoppage  in  transit; 
of  course  his  vendee  took  it  subject  to  the  same  liability. 
There  is  no  hardship  in  this ;  the  rule  is  caveat  emptor.  Had 
Kinworthy  reduced  the  property  into  possession,  the  case 
would  have  been  different  It  is  plain  a  fraud  has  been 
committed  on  the  defendant,  and  he  ought  not  to  be  pre- 
cluded from  an  opportunity  of  showing  it.     As  to  the  store- 

rigbt  of  property  there  cannot  be  any  right  to  stop  tn  iraruitu;  therelore,  ii 
nmnoC  be  ezercieed  by  a  person  who  had  only  a  lien  on  the  goods ;  {Sweei 
▼.  Pffm,  1  East,  94 ;)  but  where  there  is  a  right  of  property,  the  exercise  of 
tliat  of  stopping  tn  transUu  does  not  take  nway  the  right  of  proceeding  for  the 
reooTery  of  the  value  of  the  goods,  by  an  action  for  goods  sold  and  delivered, 
il  the  vendor  be  ready  to  permit  their  delivery  on  being  paid ;  (Kymer  r 
Smoerenpp,  1  Camp.  109,)  the  right  of  stopping  in  tranaUu  being  merely  an 
tfUlaiy  to  tliat  of  recovery. 


cotJ*'- 
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the  delivery  of  possession  under  it.  With  respect  to  the 
facts  upon  which  the  defendant  relies  for  a  new  trial,  on 
the  discovery  of  evidence,  it  is  to  be  observed,  that  the 
former  was  had  in  December  last  It  would  be  too  loose 
to  set  aside  the  verdict  on  the  mere  expectation  of  a  party's 
being  better  prepared.  There  has  been  abundant  time  for 
the  defendant  to  lay  before  us  the  facts  in  the  knowledge  of 
his  witnesses.  This  ought  to  be  done  on  all  applications 
for  new  trials  on  discovered  testimony ;  or,  if  omitted,  good 
reason  ought  to  be  given  for  the  omission.  To  listen  to  the 
application  on  this  ground,  would  be  to  grant  new  trials 
wherever  the  party  was  dissatisfied  with  the  verdict.  The 
facts  ought  to  be  strong  ones  to  induce  the  court  to  grant  a 
new  trial  on  the  discovery  of  evidence,  and  the  case  should 
be  free  from  laches.  In  the  present  instance,  the  defend- 
ant is  chargeable  with  delny,  and  the  facts  that  he  expects 
to  prove,  for  ought  that  appears,  rest  in  his  own  credulity. 
If  it  should  be  admitted  that  Hyde  never  kept  an  ac- 
count with  the  banks,  it  does  not  follow  that  the  testimony 
given  on  the  trial  is  untrue.  The  witnesses  did  not  say 
that  Hyde  drew  the  check,  but  that  he  loaned  one.  This 
might  be,  and  it  is  to  be  presumed  was,  a  check  drawn  by 
some  other  person.  Our  opinion  is,  that  the  defendant 
take  nothing  by  his  motion. 

New  trial  refused.  [1] 

[1]  It  18  not  secessary,  in  order  to  terminate  the  vendor's  right  of  atop- 
page  in  transitu,  that  the  goods,  afler  arriving  at  the  place  of  delivery,  should 
have  come  to  the  corporal  possession  of  the  consignee ;  a  constructive  pos- 
•esaion,  or  the  exercising  of  acts  of  ownership  by  him  after  such  arrival,  in 
■afflcient.    Mottram  v.  ffeyer^  1  Denio,  483. 

The  vendee  on  a  day  certain  received  bill  of  lading,  and  paid  freight,  the 
goods  then  arriving  in  New  York ;  some  days  afterwards  they  were  entered 
at  the  cu8tom*house,  and  taken  to  the  public  store ;  while  there,  and  before 
the  duties  were  paid,  the  vendee  became  bankrupt,  and  the  plaintiff  de- 
manded the  goods ;  held,  that  the  transitua  had  ended,  and  the  plaintiff  had 
no  right  to  demand  the  goods,  flight  having  been  paid,  and  entry  fbr  dutie^ 
made.     Id. 

.   Where  a  party,  residing  at  a  distance  from  his  correspondent,  ordered  a 
quantity  of  merchandise,  directing  it  to  be  forwarded  to  an  intermediatf 
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place,  and  the  goods  were  accordinglj  forwarded,  and  after  their  arriTal  at 
the  intermediate  place  were  delivered  to  a  common  carrier  employed  bj  tht 
purchaaer,  and  before  reaching  the  residence  of  the  purchaser,  the  vendor 
resumed  the  possession  on  the  ground  of  the  insolvency  of  the  purdiaser; 
It  was  held,  that  the  goods  not  having  arrived  at  the  place  of  their  final  desti- 
nation, tlie  transitu  was  not  ended,  and  the  vendor  had  the  right  to  stop  and 
retain  them  until  their  price  was  paid.  Buckley  v.  Furmets^  VI  Wen.  604; 
a  C,  15  Wen.  137. 

It  seems  that  the  right  of  stoppage  in  transitu  is  not  divested  by  the  goods 
being  seized  or  levied  upon  by  virtue  of  an  attachment  or  executioo  at  the 
suit  of  a  creditor  of  the  purchaser,  where  tlie  right  is  exercised  by  the  yendor 
before  the  transitu  is  at  an  end.     Id. 

It  seems  that  a  vendor  is  not  entitled  to  exercise  the  right  of  stoppage  in 
transitu,  if,  at  the  time  of  the  sale  of  the  goods,  he  knows  the  purchaser  to  be 
Insolvent     Id. 

t'^embk,  that  the  mere  lapse  of  time  is  a  circumstance  of  no  importance  in 
determining  the  right  of  the  vendor  to  resume  possession  of  the  goods,  pn>« 
Tided  the  right  be  exercised  before  the  transitu  is  at  an  end.    Id. 

Where  a  delivery  to  a  carrier  or  other  agent  is  for  the  very  purpose  of 
conveyance  to  the  purchaser,  the  right  of  the  vendor  to  stop  the  goods  con- 
tinvies  until  they  come  to  the  actual  possession  of  the  vendee,  or  reach  ths 
end  of  their  journe}'.    Id. 

So  while  they  remain  in  the  hands  of  a  warehouse  man,  at  the  place  to 
which  they  were  directed,  but  still  not  the  ultimate  destination  of  the  goods; 
the  vendee  living  thirteen  miles  from  the  warehouse.  Ooodle  v.  Hticheodt^ 
23  Wen.  611. 

Where  goods  are  to  be  paid  for  on  delivery,  if  on  delivery  the  vendor  re- 
fuses to  pay  for  them^  the  vendor  has  a  lien  for  the  price,  and  may  reeums 
the  possession  of  the  goods.     Palmer  v.  Hand,  1 3  J.  R.  434. 

And  if,  during  the  course  of  delivery,  and  before  it  is  completed,  tlie 
vendee  sells  or  pledges  the  goods  to  a  tliird  person  for  a  valuable  considera- 
tion, without  notice  to  the  original  vendor,  the  lien  of  the  latter  will  not 
be  affected,  and  he  may  recover  the  goods  from  the  subsequent  purchaser. 
Id. 

If  tlie  vendee  become  bankrupti  the  vendor  may  stop  the  goods  tn  transikk 
Chapman  v.  Lathrop,  6  Cow.  110. 

The  act  of  stoppage  in  transitu,  is,  in  its  nature,  adverse  ta  the  vendee ; 
and  the  doctrine  on  that  subject  does  not  apply,  where  the  vendor  and  ven- 
dee are  agreed  that  the  properly  shall  be  reclaimed ;  for  it  is  then  a  questioii 
of  reconveyance  or  rescission.    Ash  v.  Putnam,  1  Hill,  302. 

If  the  vendor  give  the  vendee  an  order  on  a  store-keeper,  in  whose  pos* 
session  the  goods  are,  for  their  delivery,  his  right  of  stoppage  tn  tranBitu  '^ 
determined.    HoUmgsvoorth  v.  Napier,  3  Gai.  R.  182. 

Where  a  vendee  sells  goods  to  a  bona  fide  purchaser  for  a  yaluable  conai 
ileratk)n,  tlte  right  of  the  vendor  to  stop  tliem  ta  transitu  is  determined 
ffunn  V  Bowne,  2  Cau  R  38. 
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t§o  where  A.  sold  goods  to  B.  on  a  credit  of  sixty  days,  and  took  B.*s  note 
payable  in  that  time,  B.  afterward  sold  them  to  C,  and  gave  him  an  order 
on  A.  lor  their  delivery,  which  was  not  immediately  presented^  nor  was  A. 
inlbrmedofthe  sale.  B.  became  bankrupt,  and  A  placed  his  notes,  together 
with  the  goods,  in  the  hands  of  B.,  as  security  for  a  debt  due  him  from  A 
G.  afterward  demanded  the  goods  from  A,  who  refused  to  deliver  them,  al- 
leging as  a  reason  the  bankruptcy  of  B.,  and  the  non-payment  of  his  note ; 
held  that  C.  might  maintain  trover  against  D.  for  the  goods ;  the  lien  of  A. 
not  being  sufficient  to  protect  his  assignee  against  a  bona  fide  purchaser  from 
the  original  vendee.    Id. 

One  of  two  partners  purchased  goods  without  the  privity  of  his  co- 
partner ;  and  the  latter,  on  learning  the  fact,  proposed  by  letter  that  the 
vendors  should  have  the  goods  again,  which  proposal  was  accepted  before 
(he  goods  had  reached  the  vendees ;  held,  that  the  sale  was  thereby  rescind* 
ed,  and  the  goods  could  not  be  subsequently  seized  in  virtue  of  an  execu- 
tkm* against  the  vendees.  Ash  r.  Putnam^  1  Hill,  302. 
.  Under  such  circumstances,  the  general  and  absolute  ownership  remaining 
in  the  vendor,  not  only  the  original  interference  with  the  property  on  the 
part  of  the  vendee,  but  any  subsequent  acts  of  ownership  by  him,  may  be 
treated  as  an  unlawful  or  tortious  taking.    Id. 

The  delivery  and  payment  should  be  simultaneous  acts ;  for  on  a  cash 
ja)«)  of  goods,  the  vendee  is  not  entitled  to  the  possession  till  he  pays  the 
price.     Clarkson  y.  Carter,  3  Cow.  84. 

After  earnest  paid,  the  vendee  cannot  sell  the  goods  to  another  without 
fikolt  in  the  vendee ;  and  if  the  vendee  does  not  come  and  take  away  the 
goods^  the  vendor  ought  to  go  and  request  him ;  and  then,  if  the  vendee  doea 
not  come  in  convenient  time^  and  pay  and  take  away  the  goods,  the  agree- 
ment is  dissolved,  and  he  is  at  liberty  to  sell  them  to  any  other  person.    Id. 

In  the  language  of  Ch.  J.  Kent,  '*  it  would  be  unreasonable  to  oblige  him 
(the  vendor)  to  let  articles  perish  on  his  hands,  and  run  the  risk  of  the  sol- 
vency of  the  buyer."     Sands  v.  Taylor^  6  J.  R.  410. 

On  a  sale  of  goods  obtained  fraudulently,  for  the  price  of  which  the  buyer 
gave  his  own  bill ;  the  seller,  on  the  discovery  of  the  fraud,  took  the  g^ooda 
out  of  the  possession  of  a  third  person,  with  whom  the  buyer  had  deposited 
them,  without  offering  to  give  up  the  bill  to  such  person,  or  sending  it  to  the 
buyer,  who  was  at  a  distant  place ;  held,  that  the  depositary  had  no  claim 
for  a  delivery  of  the  bill,  and  Uiat  the  seller  might  retake  the  goods,  without 
first  tendering  the  bill  to  the  buyer.  Held  also,  that  it  was  competent  for 
him  to  ofler  to  deliver  the  bill  at  the  trial ;  and  when  such  offer  appeared  tc 
nave  been  omilted  inadvertently,  and  the  merits  had  been  tried,  leave  was 
•given  to  the  party  to  cancel  and  return  the  bill  on  the  argume  M,  NeUie  v; 
Bradley,  1  SandC  660.    4  N.  T.  Dig.,  pp.  1049,  1060. 
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[♦187]  *Ehel  against  Smith. 

If  a  plaintiff  before  a  justice  declare  generally  against  a  defendant,  Uiat  he 
was  "  iodebted,"  and  then  delivered  a  book  account  to  the  justice,  iiuA 
account  will  be  taken  as  part  of  his  declaration,  and  if  it  appear  on  the 
return  to  have  been  for  tavern  expenses,  the  plaintiff  ought  to  show  that 
the  defendant  was  within  some  of  the  exceptions  in  the  13th  section  of 
the  tavern  act ;  alUer^  it  the  plaintiff  do  not  himself  show  that  the  demand 
was  for  tavern  expenses,  for  then  the  defendant  must  bring  himself  within 
them.  On  certiorari^  error-books  may  be  delivered  to  the  judges,  but 
thej  will  not  be  allowed  for  on  taxation. 

In  Error,  on  certiorari^  the  return  set  forth  the  warrant 
to  have  been  directed  to  the  constable  of  the  town  where 
the  defendant  "dwelt,"  and  that  the  plaintiff  below,  after 
declaring  generally  that  the  defendant  was  indebted  to  him, 
delivered  to  the  justice  a  book  account,  the  greater  part  of 
which  was  for  tavern  expenses.  To  this  the  defendant  plead* 
ed  in  bar  the  13th  section  of  the  tavern  act,  restricting  inn- 
keepers from  trusting  any  persons,  other  than  travelers, 
for  a  larger  sum  than  1  dollar  and  25  cents,  for  strong  or 
spirituous  liquors,  or  other  tavern  expenses.  The  justice, 
however,  went  on  to  trial,  and  the  jury  brought  in  a  ver* 
diet  in  favor  of  the  plaintiff,  for  25  dollars,  of  which  sum 
they  found  3  dollars  and  82  cents  to  have  been  for  spiritu- 
ous liquors. 

Oold  assigned  as  reasons  for  reversal,  that  on  the  face  of 
the  record  it  appeared  the  action  was  not  maintainable,  and 
also  that  the  oath  administered  to  the  constable  was  not  to 
keep  the  jury  "  together,"  but  only  to  keep  the  "  inquest 
in  some  private"  place.  This  last  objection,  he  contended, 
was,  on  the  authority  of  the  eighth  resolution  in  Day  v. 
Wither,  (2  Gaines'  Rep.  137,)  fatal. 

SimondSj  contra,  insisted,  that  as  the  cause  went  to  a  jury, 
it  must  be  intended  the  defendant  was  proved  to  have  been 
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a  lodger  in  the  tavern,  and  therefore  within  the  exception 
of  the  14th  section. 

Oold,  in  reply,  said  no  intendment  could  be  made  against 
the  record,  and  by  that  it  appeared  the  defendant  below 
"  dwelt"  in  the  town  to  the  constable  of  which  the  warrant 
was  directed. 

Per  Curiam,  This  case  comes  before  the  court  on  oerti- 
araru  Several  exceptions  have  been  taken  in  the  return. 
We  shall  confine  ourselves  to  that  which  relates  the  decla- 
ration.    See  Houghton  v.  Strong,  (1  Gaines'  Rep.  486.) 

The  account  delivered  must  necessarily  be  taken  as  the 
plaintiff's  declaration,  otherwise,  he  sets  forth  no  specific 
demand  to  which  the  defendant  could  answer.  Although 
a  plaintiff  in  a  justice's  court  ought  not  to  be  held  to  tech- 
nical niceties  in  declaring,  yet  he  ought  to  make  it  appear 
that  he  has  a  sufficient  foundation  for  bringing 
his  action,  *and  not,  by  his  own  showing,  disclose  [*188] 
that  his  demand  was  illegal. [1]  By  the  general  x 
terpis,  *'  tavern  expenses,"  the  court  must  necessarily  in- 
tend such  charges  as  are  prohibited  in  the  section  of  the 
act  pleaded  in  bar.  Had  he  declared  generally  on  a  com- 
mon book  account,  it  might  have  been  incumbent  on  the 
defendant  to  show  that  the  account  was  for  tavern  expenses, 
and  the  court  here  might  intend,  in  favor  of  the  judgment, 
that  he  failed  in  doing  that.  But  when  the  declaration 
states  the  demand  to  be  tavern  expenses,  it  lay  with  the 
plaintiff  to  disclose  that  the  defendant  was  "  a  traveler  or 
lodger  in  his  house,"  in  order  to  bring  his  account  within 
the  exceptions  in  the  act,  and  give  him  a  right  of  recovery. 
Not  having  done  this,  his  demand,  from  his  own  showing, 
was  illegal,  and  the  judgment  in  the  court  below  cannot  be 
maintained  ;  more  especially  as  it  appears  expressly  by  the 
return,  that  three  dollars  and  eighty-two  cents  of  the  w 

» 

f  11  Sm  Watermab's  N.  Y.  Treatise,  p.  86,  et  $$q. 
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ooveiy  were  for  tavern  expenses.  This  precludes  us  from 
making  any  intendment  that  the  illegal  charges  were  re* 
jected. 

Judgment  reversed. 

N.  B.  OoU  delivered  error-books  to  all  the  judges,  who 
eaid  this  was  not  prohibited  from  being  done,  but  that  they 
>^ould  not  be  allowed  for  on  taxation.' 


Jackson,  ex  dem.  EIlein,  against  Graham. 

In  ejectment  by  a  purchaser  under  a  sheriflTs  sale,  agninst  the  debtor,  who 
refhses  to  give  up  possession,  the  defendant  cannot  show  title  in  another, 
Ibr  the  plaintiff  comes  into  exactljr  such  estate  as  the  debtor  bad,  and  if 
it  was  a  tenancy,  the  plaintiff  will  be  tenant  also,  and  estopped  in  a  suit 
by  the  landlord,  from  disputing  his  right  in  the  same  manner  as  the  origi- 
nal tenant,  who  becomes  qwui  tenant  at  will  lo  the  purchaser. 

The  plaintiflF  in  this  action  showed  title  by  a  regular 
conveyance  from  the  sheriff  of  the  county,  under  an  exe- 
cution upon  a  judgment  in  this  court,  signed  and  docketed 
on  the  twenty -third  of  October,  1802.  He  further  estab- 
lished that  before  the  entry  of  the  judgment,  the  defend- 
ant had  been,  and  then  was,  in  possession  of  the  premises. 

To  rebut  this  testimony  the  defendant  oflered  to  prove 
that  one  Ira  Day  was  the  real  owner  of  the  land ;  and  for 
this  purpose  produced  a  deed  for  the  very  subject  of  con- 
troversy, duly  executed  on  the  15th  of  April,  1802,  by 
himself  and  wife,  to  Day.  He  further  tendered  witnesses 
to  establish  that  at  the  time  of  sale,  Day  claimed  the  pre- 
tnises,  and  publicly  forbade  the  sheriff  proceeding  in  it; 
that  Graham  disclaimed  all  interest  in  the  premises,  and 
that  the  name  of  Day  was  originally  inserted  in 
[•189J  the  consent  rule,  *but  had,  by  consent  of  the  attor- 
neys, been  changed  to  that  of  the  defendant,  under 
a  verbal  agreement,  however,  to  try  the  title  of  Day  alona 
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The  whole  of  this  evidence  being  rejected  by  the  judge, 
he  directed  the  jury  to  find  for  the  plaintiff,  which  they 
accordingly  did. 

The  application  was  to  set  the  verdict  aside,  and  grant  a 
new  trial. 

William^j  for  the  defendant  In  ejectment,  the  plaintiff 
must  recover  on  the  strength  of  his  own  title,  and  his  ad- 
versary  may,  therefore,  show  it  to  be  in  another.  The  tes- 
timony offered  would  have  done  this,  and  proved  Graham 
a  mere  tenant  at  will.  If  so,  he  had  no  legal  transferable 
interest,  either  by  his  own  act,  or  operation  of  law.  The 
instant  his  estate  was  defeated,  that  of  his  landlord  vested, 
disencumbered  of  all  claims  in  virtue  of  the  previous  ten* 
ancy.  Suffering  the  plaintiff  to  retain  his  verdict  will  be 
only  exposing  him  to  another  suit,  in  which  he  must  be 
ejected. 

Foot  and  Van  Vediten^  contra.  A  third  person  cannot 
interpose  after  a  sheriff's  sale  of  property  in  the  posses- 
sion of  a  defendant.  All  that  wo  claim  is  such  right  as 
Graham  had  in  the  premises.  He  clearly  had  some,  for 
he  was  in  possession.  At  least,  the  emblements  were  the 
defendant's ;  and  to  those  we  must  be  entitled,  as  well  as 
to  six  months'  notice  to  quit.  We  do  not  disturb  the  land- 
lord's estate. 

WiUiamSj  in  reply,  urged  that  a  tenant  at  will  could  not 
insist  on  notice,  nor  was  he,  in  ^  case  like  the  present|  en* 
titled  to  emblements 

Per  Curiam,  We  are  all  of  opinion  that  the  testimony 
offered  by  the  defendant  was  properly  rejected.  The  in* 
terest  of  Graham  was  sold ;  this  cannot  prejudice  the  right 
of  the  landlord.  A  defendant  under  an  execution  becomes 
juaai  tenant  to  the  purchaser,  and  if  the  defendant  held 
only  at  will,  the  landlord  might  the  very  next  day  bring 
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his  action,  and  the  vendee  would  be  estopped  from  setting 
up  a  right  in  a  third  person.  It  is  plain,  therefore,  thai 
the  landlord  can  sustain  no  kind  of  injury.  The  same 
principle  was  settled  in  Kane  v.  Steenhergh^  decided  in  Oc- 
tober term,  1799,  in  which  we  held  a  defendant  under  a 
sheriff's  sale,  became  qv/osi  tenant  at  will  to  the  purchaser, 
and  that  it  was  not  to  be  presumed  he  held  adversely. 

Judgment  for  the  plaintiff 


[*190]  *HArp  against  Spioer  and  Potter. 

If  an  affidavit  begin  with  a  deponents  name  it  is  a  good  signing. 

Starr  took  an  exception  to  the  affidavit  on  which  the 
dfifendant  moved,  because  it  was  not  subscribed  by  him. 

Per  Curiam.    It  begins  with  his  name,  and  that  is  suffi* 
cient. 


ScHERMERHORN  against  Schermerhorn. 

/udgments  in  tbe  common  pleas  may  be  set  off  against  those  in  this  court  [1  j 

In  this  cause  a  judgment  in  the  common  pleas  was  al- 
lowed to  be  set  off  against  one  recovered  in  this  court.(a) 

[1]  The  supreme  court  will  order  a  judgment  before  a  justice,  to  be  set  off 
agamst  a  judgment  of  that  court,  upon  the  same  principles  as  they  will  a 
judgment  of  the  C.  P.  Ewen  v.  jyry,  8  Cow.  126 ;  KimbaU  v.  Munger^  2 
Hill,  364. 

(a)  The  statute  authorizing  set-ofib,  applies  only  to  mutual  debts  existing 
previously  to  action  brought  The  equity,  however,  of  its  provisions  were  so 
apparent,  that  the  courts  of  law  soon  began  to  extend  its  principles  *x>  al! 
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before  them,  which,  though  out  of  iis  letter,  were  within  its  spirit,  and 
reAued  to  lend  their  aid  to  enforce,  by  final  process,  any  demands  against  a 
party  who  had,  in  the  course  of  either  the  individual  or  another  suit,  ob* 
taioed  a  legal  claim  against  liis  adversary.  Thus,  the  costs  of  setting  aside 
an  irregular  ca  scl  sued  out  against  the  plaintiff  on  a  judgment  of  non-suit, 
will  be  allowed  to  bo  set  off  against  the  amount  of  a  regular^  fa.  which  had 
previously  issued  against  him  for  the  same  costs;  {WUh  v.  Ordbh,  Bull  N. 
P.  336 ;)  so  the  costs  of  the  yerdict  against  those  ^f  another ;  (Sooffin  v. 
Bthimon,  cited  2  Black.  827  ;)  or  those  due  from  the  plaintiff,  on  a  judgment 
of  non-suit  in  ejectment  against  the  amount  of  a  verdict  recovered  by  him 
for  use  and  occupation;  (TKrusUmtY.  Crafier^  2  Black.  826;)  or  those  of  a 
Judgment  by  default  against  one  on  a  verdict  Glaister  v.  Hewer,  3  D.  &  K 
89.  The  rule  is  the  same,  notwithstanding  the  non-suit  be  in  one  court  and 
Ihe  verdict  to  another.    HaU  v.  Ody,  2  B.  &  P.  28. 

Wliere  the  demands  are  in  auUr  droit,  if  in  the  same  right,  the  courts  will 
•qually  interfere.  Therefore,  a  judgment  due  fh>m  an  administratrix  in  right 
of  her  intestate,  will  be  set  off  against  one  recovered  by  her  in  the  same 
right;  (Barker  v.  Barham,  Black.  896,  3  Wils.  396;)  and  although  the  de- 
mands, as  being  joint  and  several,  are  not,  strictly  speaking,  due  in  the  same 
right,  yet  if  the  legal  or  equitable  liabilities  or  claims  of  many,  become  vested 
in,  or  may  be  urged  against  one,  they  may  be  set  off  against  separate  de- 
mands, and  vice  versa.  Thus,  as  on  a  judgment  by  one  against  several,  the 
amount  recovered  is  a  debt  due  fh>m  each,  if  in  a  cross  action  by  one  of  the 
several,  there  be  a  judgment  against  the  plaintiff  in  the  original  suit,  it  may 
be  set  off  against  that  which  he  has  obtained,  (Roberta  ▼.  Biggs,  Bull.  N.  P. 
336;  Barnes,  146,  8.  C,)  especially  if  such  plaintiff  be  insolvent  Dennie  v. 
EVioU  and  others,  2  H.  Black.  687.  So  against  a  judgment  by  one,  the 
amount  due  on  a  judgment  in  favor  of  the  defendant,  from  the  plaintiff  and 
another,  when  such  other  is  insolvent  and  has  absconded.  MitcheU  v.  Old" 
idd,  4  D.  &  E.  123.  For,  in  all  these  cases,  the  entire  amount  asked  to  be 
set  off  was  absolutely  due  fVom  him  who  applied  to  make  it,  though  paid  by 
discounting  or  setting  off  a  separate  debt  due  to  him.  It  is,  in  truth,  an 
equitable  adjustment  of  accounts,  by  which  the  court  allows  one  party  to 
protect  himself  from  the  separate  demand  of  another,  by  a  credit  in  the  joint 
account  against  him.  The  same  rule  is  adopted,  though  the  right  be  merely 
equitable.  Therefore,  the  costs  of  a  non-suit  to  which  a  party  is  equitably 
entitled,  by  defending  the  action  at  the  expense  of  himself  and  another, 
though  they  do  not  appear  on  the  record,  may  be  set  off  against  tlie  costs  ot 
a  non-suit  due  to  the  plaintiff  in  the  original  cause  in  an  action  against  him 
by  one  of  the  two,  but  in  which  both  are  interested.  Thus,  trover  by  one 
against  a  master  of  a  ship  owned  by  two,  at  whose  expense  the  suit  was  de- 
fended, and  non-suit,  oMumpsit  by  one  of  the  owners  as  indorsee  of  a  note 
made  by  the  plaintiff  in  trover,  in  which  note  the  other  owner  was  jointly 
interested,  And  non-suit  The  costs  due  to  the  plaintiff  in  trover,  in  the 
action  against  him  as  maker  of  the  note,  may  be  set  off  against  those  dot 
from  him  in  the  action  of  trover.     (/Connor  v.  Murphy,  1  H.  Black.  667. 
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In  allowing^  this  set-off  under  the  equitable  Jurisdiction  of  the  ooart^  it  hat 
been  vexaia  questio  how  far  the  lien  of  the  attoniey  for  his  costs  in  the  soit 
■hall  attach.  In  Spence  v.  Whiter  1  Johns.  Cas.  102,  the  lien  of  the  plaintiflTa 
attorney  was  not  held  to  attach  on  tlie  damages  recovered  till  after  the  costs 
taxed  to  the  defendant  in  consequence  of  the  recovery  being  under  fifty 
dollars,  were  set-off.  It  follows,  therefore,  according  to  that  decision,  thai 
the  set-off  of  the  party  for  his  costs,  is  against  the  damages,  {kanmount  the 
attomey^s  lien  on  them4br  his  costs,  which  attaches  only  on  the  net  balancip 
after  the  set-off  made. 

In  Cole  V.  Grants  and  three  other  causes,  2  Caines'  Rep.  105,  the  oo«taof> 
the  defendants  in  the  three  first  suits  were  set  off  against  the  damages  in  the 
fourth,  but  not  against  the  costs  taxed  to  tlie  plaintiff  in  that  suit,  for  on 
Buch  the  lien  of  his  attorney  was  held  paramount  the  right  of  8etH>fll  In 
Devoy  v.  Boyer,  3  Johns.  Rep.  2^^,  a  verdict  for  the  defendant  in  a  third  suit 
was  not  allowed  to  be  set  off  against  the  amount  recovered  in  two  other  suits, 
till  the  Hen  of  the  plaintiff's  attorney  for  his  costs  in  them  was  first  satisfied; 
the  court  saying  "The  costs  of  the  attorney  for  the  plaintiff  in  the  two  first 
suits  must  be  paid  ;  he  hns  a  lien  for  them  which  ought  not  to  be  affected  by 
the  set-off;  it  was  so  decided  in  the  case  of  Cole  v.  Qrant,  and  tliat  must 
govern  our  decision  in  the  present  case." 

In  PoUer  v.  Lane^  S  Jolms.  Rep.  357,  the  rule  of  Spence  v.  WhUej  was 
confirmed. 

In  Westminster-Hall  the  practice  of  tlie  Common  Pleas  and  the  K.  B.  differ^ 
In  the  former,  costs  alone  may  be  set  off  against  damages  and  costs ;  therefore^ 
on  a  judgment  by  default  against  two  of  three  defendants,  the  costs  taxed  on 
the  poatea  to  the  third  (who  had  a  verdict  in  his  favor)  may  be  set  off  ag^nst 
the  damages  and  costs  due  from  the  two;  the  lien  of  the  plaintiff's  attorney 
attaching  only  on  the  net  balance.  Schoole  v.  BoUe  and  others^  1  H.  Black.  23. 
In  the  K.  B.  on  both  damages  and  costs  the  attorney  has  a  lien  which  must 
be  satisfied  before  the  set  off  will  be  allowed.  Mitchell  v.  (HdfiM  vbi  nqK 
and  the  cases  cited  there,  and  in  the  note.  It  may,  perhaps,  he  the  inten- 
tion of  our  court  to  steer  a  middle  course.  To  allow  the  lien  of  tite  attorney 
on  the  costs  taxed,  but  not  on  the  damages  recovered.  On  the  prscUoe  of 
the  common  pleas  Lord  Eldon  has  observed,  **  that  it  stands  in  contradiction 
to  the  practice  of  every  other  court,  as  well  as  to  the  principles  of  justice.** 
2  B.  ft  P.  29.  To  ,that  practice,  however,  PoUer  v.  Lane  is  conformable,  and 
in  favor  of  it  Rooke,  J.,  says,  as  ''  the  attorney  looks^  in  the  first  instance^  to 
the  personal  security  of  his  client,  and  if  beyond  that  he  can  get  any  furthei 
security  into  his  hands,  it  is  a  mere  casual  advantage,**  the  practico  of  ooo- 
flnbig  his  lien  to  the  net  balance  does  not  appear  to  be  unfair.  See  Bromm  v 
Ckmfngf  2  Caines*  Rep.  33,  n.  (a.) 
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Haughtalling  against  Bronk. 

If  an  deotor,  retained  on  the  grand  amize,  leave  the  state,  the  court  wQl 
grant  a  mle  to  add  another  to  the  panel 

Van  Vechten,  on  an  affidavit  in  a  writ  of  righf,  setting 
forth  that  one  of  the  electors,  returned  on  the  grand  assize, 
had  left  the  state,  moved  to  amend  the  panel  by  adding 
another. 

Per  Ouriam.    As  there  is  no  opposition,  take  your  rule. 

Thompson,  J.  I  do  not  see  how  it  is  possible  for  the 
court  to  grant  the  motion.  If  they  do,  the  elector  will  be 
appointed  contrary  to  the  act,  and  all  proceedings  under 
such  a  panel  consequently  void.  My  opinion  is,  that  you 
should  have  a  new  elector  appointed  in  the  same  way  as 
the  others.  I  think  we  have  a  power  to  order  the  sheriff 
to  summon  another  panel ;  but  I  do  not  think  we  can  di- 
rect another  elector  to  be  added. 

Rule  granted. 


Hastie  and  Patrick  against  De  Peyster  and  Charlton. 

On  a  re-assurance  no  abandonment  is  necessary,  though  the  primitive  assured 
has  abandoned  to  his  insurer ;  and  the  re-assurer  is  liable  to  the  assurer 
for  all  costs,  ftc.,  bona  fide  incurred  in  defending  the  suit  by  the  original 
underwritten,  especially  when,  with  notice  of  it  going  on,  he  stands  by, 
and  does  not  offer  to  settle ;  for  as  the  re-assurer  is  entitled  to  every  de- 
fence against  the  insurer,  which  he  may  urge  against  the  primitive  assured, 
it  becomes  necessary  for  the  original  underwriter  to  show  he  has  been 
obliged  to  pay,  on  a  just  claim  against  him,  and  he  will  be  entitled  to  in- 
(ereet  on  all  he  has  expended  and  paid.[l] 

Tms  was  an  action  on  a  policy  of  re-assurance,  in  which 
a  verdict  for  1,049  dollars  and  26  cents  was  entered  by 

[1]  An  administrator  who  has  purchased  a  judgment  against  a  plaintiff  since 
the  rendition  of  a  judgment  against  him  for  a  debt  owing  by  the  intestate, 

Vol.  in.  24 
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consent,  in  favor  of  the  plaintiffs,  subject  to  the  opinion 
of  the  court  on  the  following  case. 

Hastie    and  Patrick    underwrote  1,000  dollars  of  the 
primitive  assurance  upon  the  body  of  the  brig  Sally,  on  a 
voyage  from  Malaga  to  New  York.     During  its  prosecu- 
tion the  vessel  was  captured,  carried  into  a  port 
[*191]     in  St.  Domingo,  and  *whilst  there,  Warren,  the 
assured,  abandoned  to  the  plainti£&,  who  refused 

will  not  be  allowed  by  tlie  court  in  the  exercise  of  its  equitable  powera,  to 
Bet  off  such  judgment     HiUs  v.  Tallmari's  admV^  21  Wen.  674. 

A  defendant  against  whom  a  verdict  is  rendered  for  nominal  damages^  in 
an  action  of  tort,  may,  afler  the  verdict,  procure  an  assignment  of  a  judg- 
ment against  the  plaintiff  in  a  suit  in  which  the  verdict  is  rendered,  and  mny 
claim  to  set  off  such  judgment  against  tlie  judgment  entered  upon  tlio 
verdict,  although  such  latter  judgment  consists  entirely  of  costs,  with  the  ex- 
ception  of  the  nominal  damages,  notwithstanding  the  lien  of  the  attorney. 
The  People  V.  New  York  Common  Pleas^  13  Wen.  649. 

If  tlie  defeudunt  in  an  execution  escape,  the  plaintiff  is  remitted  to  his 
former  riglits,  the  imprisonment  is  no  longer  a  satisfaction,  and  the  plaintiff 
may  use  judgment  as  a  set-off  against  a  demand  of  the  defendant  or  proceed 
knew  against  his  person  or  property.     M^Guinty  v.  Berrick,  6  Won.  240. 

In  directing  a  set-off  of  judgments,  courts  of  law  proceed  upon  the  equity 
>f  the  statute,  authorizing  set-offs.     Simpson  v.  Hart,  14  J.  R.  63. 

Tlieir  power  consists  in  tlie  authority  they  hold  over  suitors  in  their  courts; 
and  it  may  bo  filly  said,  that  tlie  exercise  of  the  power  is  the  exercise  of  the 
law  of  the  courts  rather  than  any  known,  express,  and  delegated  power.    Id. 

Suitors  may  ask  the  interference  of  courts  of  law,  in  effecting  a  8etK)ff, 
not  ex  dtbito  jwfiitiiB,  but  ex  gratia  curuB.     Id. 

In  a  court  of  equity,  it  is  otherwise.  It  is  a  power  incidental  to  that  court, 
and  has  been  long  exercised  exclusively  ;  for  it  is  but  lately  that  courts  of 
law  have  undertaken  to  set  off  one  judgment  against  another.     Id. 

A  note  cannot  be  set  off  against  a  judgment    Ex- parte  Bagg  y.  Jefftrsm^ 
C.P.y  10  Wen.  616. 

If  a  defendant  in  execution  escape,  the  plaintiff  is  remitted  to  his  former' 
rights,  the  imprisonment  is  no  longer  a  satisfaction,  and  the  plaintiff  majT 
use  the  judgment  as  a  set-off  against  a  demand  of  the  defendant,  or  procee<B 
anew  against  his  person  or  property.    M^Ouinty  v.  Hetriek^  6  Wen.  240. 

Where  such  judgment  is  insisted  on  as  a  set-off,  and  submitted  and  passed 
upon  by  a  jury,  whether  the  same  be  allowed  or  not,  the  judgment  is  ex- 
tinguished and  the  plaintiff  concluded ;  and  if  the  plaintiff  subsequently  suet 
3Ut  execution  upon  such  judgment,  he  is  a  trespasser.    Id. 

To  take  a  case  out  of  the  rule  that  a  set-off  thus  submitted  is  ooncluiifv 
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lo  accept ;  an  agreement,  however,  was  entered  into,  on 
her  arrival  at  New  York,  by  which  the  underwritten  was 
empowered  "  to  take  charge  of  the  said  vessel,  and  dispose 
of  her  to  the  best  advantage,  without  prejudice  to  his  claim 
or  abandonment."  Under  this  authority  he  sold  her  at  pub- 
lic auction,  and  shortly  after  commenced  an  action  against 
the  plaintiffs,  in  which,  as  the  abandonment  was  proved  duly 
made,  a  recovery  was  had  for  a  total  loss,  amounting  to  872 
dollars  and  85  cents,  after  giving  them  credit  for  the  pro- 
portion of ^  the  proceeds  to  which  they  were  entitled.  The 
costs  of  the  assured's  attorney  were  taxed  in  that  action  at 

upon  the  party,  it  should  be  affirmatively  shown  that  the  Jury  oould  not  le- 
gally have  allowed  the  defence.    Id. 

A  defendant  in  this  court  against  whom  a  judgment  is  rendered  will  not, 
on  motion,  be  allowed  to  set  off  a  justice's  judgment  held  by  him  as  assignee 
where  the  facts  as  to  the  rights  of  the  parties  are  complicated  and  intricate. 
It  seems  that  unless  a  plain,  undisputed  matter  of  set-off  is  presented  by  a 
party  thus  standing  in  the  character  of  an  assignee  of  a  justice's  judgment., 
the  motion  will  be  denied.     Story  v.  Patten,  3  Wen.  331. 

A  judgment  when  sel-off  and  allowed,  is  extinguished.  Schroq>peU  v  . 
Jewdl,  1  Cow.  208. 

A  judgment  for  costs  only  will  bo  set  off  against  another  judgment,  on 
motion,  notwithstanding  the  attorney's  lien,  although  the  judgment  be  as'. 
signed  to  him  by  his  client  as  security  for  his  costs,  of  which  notice  is  given 
to  the  opposite  party,  with  direction  not  to  arrange  the  costs  with  the  client ; 
especially  where  the  attorney  has  notice  of  the  matter  of  set-off;  and  that  it 
will  be  claimed.     Oocper  v.  Bigehw^  1  Cow.  206. 

An  attorney  obtains  a  judgment  for  costs  in  favor  of  A.  against  B. ;  the 
latter  has  no  right  to  set  off  a  judgment  purchased  by  him  against  A.  after 
the  judgment  obtained  in  A.'s  favor,  so  as  to  defeat  the  attorney's  lien 
Bradi  v.  JSToon,  4  Cow.  416. 

The  court  will  protect  the  attorney's  lien  to  the  same  extent  as  the  rights 
of  an  assignee.    Id. 

In  an  action  on  a  judgment,  in  the  name  of  a  judgment  creditor,  for  the 
benefit  of  an  assignee  of  the  judgment,  the  defendant  cannot  set  off  a  debt 
due  to  him  from  the  assignee.  WheeUr  v.  Ra^fmondf  6  Cow.  231 ;  S  0,9 
Oow.  296. 

Where  W.  assigned  a  judgment  to  L.  and  K.  who  gave  notice  to  the 
debtor,  and  then  assigned  to  K.,  who  assigned  to  another,  notice  of  the  two 
last  assignments  not  being  given  lo  the  debtor ;  in  debt  on  this  judgment  bjp 
the  last  assignee,  in  the  name  of  W. ;  hold,  that  the  debtor  could  not  set  off 
a  demand  due  to  him  fix>m  B.,  while  the  latter  owned  the  judgment.    Id. 
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108  dollars  and  63  cents,  those  of  the  now  plaintifik,  at  SO 
dollars  and  56  cents,  making,  with  the  sum  recovered,  and 
interest,  the  amount  for  which  the  present  verdict  was  taken. 
It  did  not  appear  that  the  plaintiffs,  upon  the  offer 
made  to  abandon  to  them,  had  abandoned  to  the  defend- 
ants; but  on  the  very  day  the  action  was  instituted  on  the 
original  policy,  they  made  a  formal  abandonment  in  writ- 
ing, and,  at  the  same  time,  gave  notice,  that  they  should 
look  to  the  defendants  for  every  thing  they  might  pay  on 
account  of  their  subscriptions  and  the  then  suit  They 
further  notified  the  coming  on  of  the  cause,  that,  as  the 

A  party  obtains  judgment  on  a  demand,  previously  assigned  by  him  in 
trust  for  the  payment  of  his  debts :  alter  the  assig^nment,  the  defendiuit  in  the 
judgment  purchases  several  judgments  against  the  plaintiflf:  held,  that  they 
could  not  be  set  off.     Spencer  r.  Barber^  6  Hill,  568. 

A  judgment  obtained  by  attachment  in  a  justice's  court  without  the  de 
fendant  appearing  there,  cannot  be  set  off,  on  motion,  against  a  judgment  in 
a  court  of  record.    People  v.  The  Judges  of  Delaware^  6  Cow.  698. 

A  judgment  purchased  by  a  party  with  a  view  to  set  it  off,  and  with  con- 
dition that  if  ho  fails  to  obtain  the  set-off  on  motion,  the  assignment  shall  be 
void,  and  accompanied  with  a  stipulation  that  the  assignee  shall  be  indemni- 
fied against  the  costs  of  the  motion,  cannot  be  set  off  OHman  v.  Tern 
Slyck,  7  Cow.  469. 

To  warrant  setting  it  off,  he  must  purchase  it  absolutely.    Id. 

A  party  must  be  the  beneficial  as  well  as  the  nominal  owner  of  a  judg- 
ment in  order  to  entitle  him  to  set  off.  Satterlee  v.  Jhn  Eyck^  7  Cow.  480  ; 
Mason  v.  Knowlson^  1  Hill,  218. 

Where  A.  indemnified  T.,  a  sherifll  against  selling  S.*s  goods :  for  which 
S.  recovered  judgment  against  the  sheriff;  held,  that  A.  could  not  set  off  a 
judgment  against  S ,  which  A.  had  purchased,  and  taken  an  assignment  of 
in  the  sherifi^s  name.    Id. 

The  supreme  court  will  order  a  judgment  before  a  justice,  to  be  set  off 
against  a  judgment  of  that  court,  upon  the  same  principles  as  they  will  a 
judgment  of  the  C.  P.  Bwen  v.  Terry,  8  Cow.  126 ;  KimbaU  v.  Mitnger,  2 
Hill.  364. 

The  doctrine  now  seems  to  be  that  a  defendant  assig^nee  is  allowed  to  set 
off  agrainnt  the  plaintiff,  but  that  a  defendant  is  not  allowed  to  set  off  against 
the  real  plaintiff  who  sues  in  the  name  of  his  trustee,  or  in  other  words,  that 
a  cestui  que  trust  is  entitled  to  the  privilege  of  a  set-oft,  but  that  a  set-off  it 
not  admissible  against  him.  Baymond  v.  Wheeler,  9  Cow.  299 ;  TWtfe  r. 
Beebe,  8  J.  R.  152 ;  Alsop  v.  Caines,  10  J.  K.  396. 

Whtre  the  plaintiff  recovered  a  judgment  in  assault  and  battery  againif 
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defendants  were  ultimately  looked  to,  they  might  aid  by 
bringing  forward  any  defence  in  their  power. 

Upon  the  above  facts,  these  points  were  raised :  1.  Can 
the  plaintiffs  recover  the  872  dollars  and  36  cents  without 
auy  other  abandonment  than  that  set  forth  ?  If  nay,  is 
more  to  be  recovered  than  an  average  loss  for  the  capture 
and  detention  ?  2.  Are  the  plaintiffs  entitled  to  recover 
the  108  dollars  and  53  cents,  costs  paid  to  the  attorney  of 
the  piimitive  assured  ?  3.  Are  they  entitled  to  recover 
those  paid  their  own  attorney  ?  4.  Can  they  claim  inter- 
est on  any,  and  which  of  the  above  sums  ? 

Oaines  aud  Hariaon^  for  the  plaintiffs.  The  questions  on 
this  case  resolve  themselves  into  two.  Can  the  plain tifis 
recover  without  having  abandoned  ?  If  they  can,  what  is 
to  be  the  extent  of  that  recovery  ?  It  is  settled  by  the 
decision  of  this  court  in  Earh  v.  Shaw^  that  on  a  primitive 
insurance  it  is  not  necessary  to  make  an  abandon* 
ment^  because  *the  party  may  always  recover  ac-  [*192] 
cording  to  his  loss  at  the  time  of  action  brought 
If  this  be  so  with  respect  to  an  original  policy,  where  the 
contract  is  founded  on  property,  it  must,  a  fortiori^  be  so, 
where  the  risks  assumed  by  the  first  insurer  constitute  the 
basis  of  the  engagement.     It  is  to  indemnify  against   loss 

two  defondanta,  and  one  of  the  defendants  recovered  a  judgment  against  the 
plaintiff  also  in  assault  and  battery ;  held,  that  botli  the  judgment  debtors  in 
the  first  suit  being  insolvent,  the  plaintiff  in  that  Judgment  was  entitled  to 
■et  off  bis  own  judgment  against  that  against  him  in  the  latter  suit;  and  a 
bill  in  chancery  was  sustained  to  thac  effect  Simaon  v.  Hart^  14  J.  R.  83; 
See  also  Cfravea  v.  Woodbury,  4  Hill.  669. 

Sach  set-off  allowed,  even  where  the  judgment  against  the  sole  defendant 
was  assigned  for  a-  valuable  consideration  without  notice  of  the  existence  of 
the  other  judgment ;  the  right  of  set-off  having  existed  at  the  time  of  the  as- 
signment Oraveg  v.  Woodbury,  4  Hill,  669 ;  See  Spencer  v.  Barber,  6  Hill, 
668. 

It  is  well  settled  tliat  although  the  demands,  as  being  joint  and  several, 
are  not,  strictly  speaking,  due  in  the  same  right,  yet  if  the  legal  or  equitabls 
labiltics  or  claims  of  many  become  vested  in,  or  may  be  urged  against  one, 
they  may  be  set-off  against  separate  demands,  and  vice  versa.  Id.  N.  T. 
Dig^  voL  4,  p.  1072,  et  eeq. 
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bj  these  that  the  reassurer  undertakes,  and  the  hazards  of 
the  first  contract  are  the  foundation  of  the  second.  1 
Emer.  248.  It  is  on  this  principle,  that  there  is  no  con* 
nection  between  the  reassurer  and  the  primitive  assured, 
or  his  property.  Marsh.  112.  Park,  276.  If  an  assurer 
fail,  the  assured  has  no  lien  on  the  reassurance,  in  prefer* 
eiice  to  other  creditors.  1  Emer.  248.  The  only  reason 
why  an  abandonment  has  ever  been  required,  is,  that  on  a 
technical  total  loss,  the  subject  matter  is  transferred  by  a 
demand  on  the  underwriter,  who  then  becomes  a  vendee^ 
as  it  were,  of  the  property,  and  liable  for  the  considera- 
tion. On  payment  of  the  loss,  he  is  an  absolute  pur- 
chaser. This  reasoning  can  never  apply  to  a  reassurance 
To  abandon  property,  the  assured  must  have  some  in  him- 
self. The  assurer  has  none ;  it  is  impossible,  then,  that  be 
can  abandon.  To  enable  him  to  do  it,  he  must  first  accept; 
and  the  result  would  be,  that  wherever  a  reassurance  was 
effected,  there  would  be  no  defence  on  a  claim  for  a  tech- 
nical total  loss.  For,  to  entitle  the  assurer  to  recover,  ho 
would  be  obliged  to  abandon  ;  and  as  he  could  not  aban- 
don property  which  he  had  not,  without  first  accepting,  he 
would  accept  in  order  to  be  able  to  recover.  The  only 
thing  necessary  to  prove  on  a  reassurance  on  a  ship  is  the 
value,  and  that  the  plaintiff  did  insure.  In  a  reassurance 
on  goods,  the  shipping  of  them  is  also  required.  1  Emer. 
836.  Pothier,  n.  153.  In  the  case  before  the  court,  tho 
defendants  have  the  full  benefit  of  an  abandonment  The 
value  of  the  property  is  carried  to  their  credit  If  we  are 
right  on  the  first  point,  the  next  inquiry  is,  what  ought 
we  to  recover  ?  The  whole  of  what  has  been  paid.  Boc- 
cus,  note  12,  says,  "  iste  secundus  assecwcUor  tenetur  ad  9olr 
vendum  omne  totum  quod  primus  assecurator  solveriL^^  That 
this  will  exceed  the  amount  insured  is  no  objection.  Un- 
der the  clause  authorizing  the  plaintifis  to  "  work,  labor," 
&c.,  on  account  of  the  defendant,  every  thing  bona 
[*193]  fide  expended  *is  to  be  recovered,  though  it  sur- 
pass the  sum  in  the  policy.     Smith  v.  ScoU^  Aprils 


ALBANY,  AUGUST,  1805.  105 

^^^"^^^™^    ■III  .  — ^i^^      ^ 

Hastie  ▼.  Do  PeyMter. 

1795,  confirmed  by  Lawrence  <k  Whitney  v.  Van  Home  d 
Chrkson^  1  Caines'  Eep.  284.  Whether  the  conduct  of 
the  plaintiffs  was  bona  fide  or  not,  the  case  will  show  ;  and, 
indeed,  as  the  written  abandonment  was  only  in  oonse 
quence  of  the  defendants'  seeming  to  think  one  necessary, 
it  is  possible  a  good  and  legal,  though  a  verbal  one,  might 
have  been  previously  made.  The  general  principle  in  con- 
tracts of  indemnity  is,  that  all  costs  incurred  shall  be  paid. 
Mayor  v.  Steward^  4  Burr.  2439.  Ooddard  v.  Vanderhey- 
den,  8  Wils.  262. 

Evertson^  contra.  The  assurer,  and  reassurer  stand  in 
precisely  the  same  situation  with  respect  to  each  other,  as 
the  assured  and  his  assurer ;  whatever,  then,  is  necessary  to 
entitle  to  a  recovery  in  one  case  is  also  in  the  other.  It 
is  more  peculiarly  requisite  on  a  reassurance  than  on  isn 
original  policy.  Because  the  reassurer  is  liable  over ;  af>d 
in  all  cases  of  ulterior  responsibility,  notice  is  indispensable. 
The  reason  is  obvious ;  that  he  may  either  aid  in  the  de- 
fence, or,  by  satisfying  the  demand,  avoid  an  increase  of 
expense.  This  privilege  has  been  taken  from  the  defend- 
ants, and  as  they  stand  in  the  light  of  sureties,  the  court 
will,  in  favor  of  them,  lay  hold  of  every  act  and  omission 
of  their  principals,  by  which  they  may  be  injured.  Law 
V.  The  EastLidia  Company^  4  Ves.  jun.  833.  Considering 
the  plaintiffs  as  our  agents,  it  was  their  duty  to  have  given 
us  every  information  that  might  lessen  our  loss.  Not 
having  done  so,  they  have  no  right  to  look  for  indemnity. 
The  cases  cited  as  to  costs  do  not  apply.  They  relate  to 
persons  claiming  from  another,  on  account  of  an  injury 
sustained  by  this  act  But  there  is  an  authority  in  point 
to  show  no  costs  of  the  suit  against  the  plaintiffs  ought  to 
be  allowed.  Seller  v.  TTori,  1  Marsh.  207.  An  insurance 
broker  had  omitted  to  communicate  part  of  the  informa- 
tion contained  in  his  order  to  insure,  and  in  an  action 
against  him,  the  plaintiff  wished  to  include  the  costs  of  a 
non-suit  against  the  underwriter,  but  Lord  Eldon  ruled 
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they  could  not  be  recovered,  as  there  was  no  necessity  for 
bringing  the  action.  So  here,  had  the  abandonment  been 
made  to  us,  a  suit  on  the  original  policy  might  have  been 
avoided. 

[*194]  *Haris(m^  in  reply.  To  warrant  a  recovery  on 
a  reassurance,  the  same  measures  cannot  be  re- 
quired from  the  assurer,  as,  on  an  original  policy,  would 
be  demanded  of  the  assured.  He  must  prove  interest  and 
loss  before  he  can  claim.  This  cannot  be  asked  of  the 
insurer  who  has  no  interest.  Wherever,  therefore,  the 
contracts  vary  in  their  natures,  the  procedures  differ  also. 
In  the  case  from  Marshall,  the  plaintiff  in  both  suits  was 
the  same  person.  He  was  not  defendant  in  one,  and  plain- 
tiflF  in  the  other,  and  therefore  the  reasoning  of  it  is  totally 
inapplicable. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court  Upon 
the  first  and  most  material  question  in  this  case,  very  little 
information  can  be  found  in  the  English  books,  as  reassur- 
ances are  rendered  unlawful  in  most  cases,  by  the  statute  of 
of  the  19  Geo.  II.  But  reassurances  are  valid  and  usual 
contracts  in  France;  and,  from  the  general  principles  ap- 
plied to  them  by  the  French  writers,  it  appefirs  that  the 
contract  of  reassurance  is  totally  distinct  from,  and  uncon- 
nected with  the  primitive  insurance,  and  that  the  reassurer 
has  nothing  to  contest  or  settle  with  the  primitive  assured. 
The  insurer,  therefore,  who  makes  reassurance  for  his  own 
indemnity,  is  obliged  to  prove  the  loading  and  value  of  the 
goods  in  the  same  manner  as  if  he  was  the  original  insured. 
It  is,  however,  usual  for  the  policy  of  reassurance  to  con- 
tain an  express  provision  that  the  reassured  shall  only  be 
obliged  to  produce  the  evidence  of  payment  of  the  loss,  and 
the  reassurer  will  be  bound  to  refund  it.  This  special 
contract  obliges  the  reassured  to  act  with  good  faith,  but 
leaves  him  in  all  other  respects  to  his  own  discretion  and 
prudence,  in  admitting  or  contesting  the  claim  of  the  first 
insured.  Pothie^,  n.  153.  1  Emer.  247,  248,  250,  252,  286^ 
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840.  Bat  when  no  such  special  contract  is  made,  and  none 
was  T/iade  in  the  present  case,  the  reassurer  will  be  obliged 
to  pay  all  that  the  first  insurer  ought  himself  to  pay ;  and 
this  will  impose  upon  the  first  insurer  the  burden  of  prov- 
ing  the  existence  and  extent  of  the  los3.(a)  When  he  has 
done  that,  hehas  done  all  that  was  requisite  to  entitle  him 
to  his  indemnity.  The  notion  that  he  must  give  notice,  or 
abandon  to  the  reinsurer,  as  soon  as  the  first  insured  has 
abandoned,  does  not  appear  to  be  well  founded. 
There  is  no  such  rule  *that  appears  to  be  pre  [*196] 
scribed  in  any  of  the  books,  and  it  does  not|  ne- 
cessarily arise  out  of  the  nature  of  the  contract.  The  re- 
insurer has  no  connection  or  concern  with  the  first  insu- 
rance, and  is,  at  all  times,  bound  to  idemnify  his  own  in- 
sured, when  the  other  can  show  that  he  has  been  damnified 
in  consequence  of  the  first  insurance.  The  reinsured  must 
take  care,  at  his  peril,  that  the  claim  against  him  be  well 
supported  before  he  admits  and  satisfies  it :  for  the  rein- 
snred  will  be  entitled  to  avail  himself  of  every  defence  that 
the  first  insurer  might  have  urged.  This  is  a  fundamental 
principle  in  the  law  of  securities.  And  if  the  reinsured 
proves  the  original  claim  against  him  to  have  been  valid, 
when  he  resorts  over  to  the  reinsurer,  he  then  makes  out  a 
fair  case  for  indemnity,  and  such  a  case  is  made  out  in  the 
present  instance.  Warren  abandoned  the  vessel  during  a 
total  loss,  and  the  plaintiffs  were  inevitably  fixed  with  ihe 
payment  of  that  loss. 

The  next  question  is,  whether  ihi>  defendants  are  bound 
to  pay  the  costs  that  the  plaintiffs  were  put  to  in  defending 
the  suit  brought  against  them  by  War^n  ?  We  are  of 
opinion  that  they  are.(J)     On  the  i^inj-  (bet  the  suit  was 

(a)  Note  this  great  difference  between  re-as8Qi\>ni  and  tn^T^tieii;  forasnretj, 
after  a  demand  on  his  principal  and  reAisa],  is  imnx^diately'  Mahlr  to  the  per* 
■on  guarantied,  without  any  suit  against  the  original  deU'^^e  nnlnas  by  the 
words  of  the  contract  it  be  necessary.  Bank  of  New  TorS  r.  /.  A  lAving* 
ffon.  October  term,  1801,  Ma  Kent.  Ch.  J. 

(ft)  A  sheriff  in  an  action  on  a  boid  for  the  liberties,  is  cn^Mrv  v 
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brought  against  the  plaintiffs,  they  gave  notice  of  it  to  the 
defendants,  and  the  latter  might  have  come  forward,  and 
prevented  the  suit,  by  payment  of  the  sum  demanded.  As 
the  plaintiffs  were  bound  to  know  at  their  peril  that  the  claim 
against  them  was  valid,  and  gave  notice  to  the  defendants 
as  soon  as  the  legal  demand  was  made,  they  were  justified 
in  submitting  the  claim  to  the  decision  of  a  court  of  justicey 
and  the  costs  which  necessarily  arose  in  that  suit  might  be 
considered  as  incurred  upon  reasonable  grounds,  and  for 
the  greater  caution  and  safety.  From  the  cases  of  Qoddard 
V.  Vanderheyden^  2  Black.  Rep.  794.,  and  Mayor  v.  Steward, 
4  Burr.  2489,  it  would  seem  that  such  charges  are  allowed, 
as  composing  part  of  a  claim  for  indemnity ;  and  as  interest 
upon  all  sums  advanced  follows  of  course,  we  are  of  opinion 
the  verdict  as  taken  ought  to  stand. 

Livingston,  J.  This  is  a  case  of  reassurance.  These 
contracts  being  prohibited  in  England,  unless  where  the 
first  insurer  becomes  insolvent  or  dies,  we  cannot  thence 
expect  any  aid  in  construing  policies  of  this  kind.  A  re- 
covery is  here  resisted  because  no  abandonment 
[*196]  was  made  *to  the  last  insurer.  From  the  nature 
of  the  contract,  I  think  none  was  necessary.  We 
must  not  confound  a  reassurance  with  the  original  policy, 
nor  consider  a  party  to  the  former  as  in  the  shoes  of  the 
first  underwriter.  This  engagement  is  to  make  good  all 
that  the  first  underwriter  shall  lose  or  become  liable  to  pay. 
"  Secundum  assecurator,^^  says  Roccus,  "  tenetur  ad  solvendum 
omne  totum,  quod  primus  assecuratar  solverity  The  original 
insurer,  then,  notwithstanding  his  precaution  in  obtaining 
this  indemnity,  has  a  right  to  defend  himself  in  any  way 
he  thinks  proper  against  the  party  with  whom  he  con* 
tracted,  between  whom  and  the  reinsurer  there  is  no  privity 

▼er  the  amount  of  debt  and  costs  in  the  original  suit,  and  the  oosts  of  doi 
fending  himself  in  that  for  the  escape,  if  any  be  brought  Kipp  v.  Brigham^ 
7  Johns.  Rep.  168,  and  in  StaaJts  v.  Thi  Eyck,  ante,  118,  n.(a,)  as  to  the  mea 
■ore  of  damages  on  a  recovery  over. 
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at  all.    He  is  not  bound  even  to  consult  the  latter,  whichj 
however,  he  will  hardly  fail  to  do,  when  in  his  power,  and 
which,  I  have  no  doubt,  was  done  here.     He  is  not  obliged 
to  accept  of  an  abandonment,  and  then,  as  was  the  case 
here,  he  can  have  nothing  to  abandon.     In  short,  he  raaj 
controvert  the  plaintifTs  right  to  recover,  or  pay  without 
suit,  as  he  shall  think  proper ;  only  taking  care  to  act  with 
integrity  and  good  faith.     If  he  settles  without  suit,  prob- 
ably he  would  be  obliged,  as  against  his  insurer,  to  show 
that  the  loss  was  justly  due.(a)     If  doubtful  of  the  sol- 
vency of  the  party  to  whom  he  must  look,  he  may  be  de- 
sirous of  reducing  the  loss  as  much  as  possible ;  or  he  may 
apprehend  a  bankruptc}*^  not  very  distant,  which  may  make 
it  his  interest,  if  satisfied  that  the  loss  be  fair,  to  pay  it 
immediately,  so  as  not  to  be  delayed  in  his  recourse  against 
the  underwriter.     It  would  be  to  the  disadvantage  also  of 
a  reassurer,  to  compel  his  assured,  in  all  cases,  to  accept  of 
an  abandonment  which  would  be  necessary,  if  he  himself 
be  entitled  to  one.     This  species  of  contract,  although  not 
allowed  in  England,  is  permitted  by  most  of  the  oommer» 
cial  states  of  Europe,  and  when  confined  to  its  proper  ob* 
lect,  is  reasonable  and  beneficial.     We  should  not,  there- 
fore, impose  on  the  assured,  in  such  a  policy,  a  line  of  con- 
duct unnecessarily  strict  or  difficult  to  pursue.     I  prefer, 
therefore,  leaving  him  as  much  at  liberty  as  if  he  had  no 
ulterior  responsibility  in  view,  without  compelling  him  to 
act  in  conjunction  with,  or  under  the  control  and  advice  o^ 
the  second  underwriter;   not  permitting  him,   however, 
which  must  be  a  matter  of  course,  to  throw  on  the  latter 
the  expense  of  defending  a  suit  brought  by  the 
♦original  insured,  if  he  will,  on  notice  of  such  ao-     [*197] 
tion,  which  ought  to  be  given  as  early  as  possible, 
pay,  or  tender,  the  sum  demanded  by  him.     On  the  very 
day  Warren  commences  his  action,  the  plaintii!s  give  notice 

(a)  Would  it  not  rather  be  a  malter  of  defenoe  to  show  that  it  wai  not 
jmtly  dae  T 
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of  it  to  the  defendants,  who  take  no  one  step  to  prevent  ita 
progress  to  final  judgment.  All  the  costs,  therefore,  of  that 
suit,  both  plaintiffs'  and  defendants',  are  a  proper  charge 
in  this,  especially  as  it  is  not  pretended  that  its  defence  was 
unnecessary  or  improper.  The  defendants'  counsel  having 
conceded  that  interest  is  a  proper  charge,  if  their  clients 
be  liable  for  the  principal  sum,  I  am  for  the  plain  tifis  oc 
all  the  points  made,  and  thej  must  have  judgment  accord 

ingly. 

Judgment  for  the  full  amount  of  the  verdict.[l] 

[1]  GkxKls  were  insured  fh>m  New  York  to  Tonningen,  and  the  insoranoe 
was  expressed  to  be  on  coffee,  valued  at  twenty-flve  cents  per  pound,  nod  thers 
was  the  usual  clause  as  to  priorin  sura  nee.  A  prior  open  policy  of  insurance  had 
been  effected  in  London,  on  the  cargo  of  the  same  ship,  generally,  consisting 
of  coffee,  pepper,  sugar,  and  wood ;  the  vessel  was  lost,  with  her  cargo, 
a  small  part  only  being  saved.  In  an  action  on  the  second  policy,  held  that 
part  of  the  cargo  being  pepper,  &c.,  not  insured  by  the  second  policy,  esti- 
iDHted  at  the  first  cost,  without  deducting  the  drawback,  was  to  be  deducted 
fh)m  the  sum  insured  on  the  first  policy,  including  the  premium ;  and  the 
residue  was  to  be  applied  to  the  coffee,  at  its  prime  cost  and  charges,  includ- 
ing the  drawback ;  and  the  coffee  remaining  uncovered  by  the  first  policy, 
estimated  at  twenty-five  cents  per  pound,  and  adding  the  difference  between 
the  first  cost  and  the  valuation,  on  the  quantity  covered  by  the  first  policy, 
together  with  the  premium  of  insurance  on  the  second  policy,  constituted 
the  amount  of  interest  to  be  covered  by  the  second  policy.  Jiintum  v.  (JoL 
Jna.  Co.,  10  J.  R.  75. 

Insurance  was  made  to  the  amount  of  $16,000  on  goat  skins,  valued  at 
fifty  cents ;  and  the  policy  contained  the  usual  clause  as  to  prior  insurance. 
A  prior  insurance  had  been  made  by  an  open  policy  on  the  cargo,  on  board 
of  the  same  ship,  for  the  same  plaintiffs,  to  the  amount  of  $22,000,  and  the 
prime  costs  of  the  skins  was  twenty-two  cents  each.  Estimating  the  skins 
at  fifty  cents  each,  and  the  rest  of  the  cargo  at  the  invoice  prices  and  de- 
ducting the  prime  costs  of  the  skins,  the  amount  was  sufficient  for  both  poli- 
cies ;  but  the  cargo,  exclusive  of  the  skins,  was  not  sufficient  to  absorb  the 
prior  insurance.  In  an  action  on  the  second  policy,  held,  that  the  whole  of 
the  goat  skins  were  to  be  valued  at  fifly  cents ;  and  after  deducting  from 
this  amount  the  difference  between  the  invoice  price  of  the  cargo,  charges^ 
Ac.,  exclusive  of  the  goat  skins,  and  the  $22,000,  or  the  amount  of  the 
prior  insurance,  the  residue  would  be  the  interest  covered  by  the  second 
policy ;  tiiat  it  was  immaterial  whether  the  first  policy  was  open  or  valued, 
if  the  skins,  at  fifty  cents  each,  would  furnish  interest  sufficient  for  botk 
policies.    Kane  v.  Com.  Ttu,  Oc.,  8  J.  R,  229. 
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Where  a  Teasel  was  ^alaed  at  $2000,  and  insured  foi'  that  sura,  and  then 
wai  a  prior  insurance  for  $3000,  the  insured  was  allowed  to  prove  that  the 
vessel  was  worth  enough  to  cover  both  policies.  Kenny  v.  Clarkaony  1  J.  R 
385. 

Lord  Mansfield  says,  double  insurance  is  "  when  the  same  man  is  to  re- 
cover two  sums  instead  of  one,  or  the  same  sum  twice  over,  for  the  same 
Uw;  by  reason  of  his  having  made  two  insurances  on  the  same  goods,  on  the 
•ame  ship."     CoL  Ins,  Co.  v.  Lynch,  IIJ.  R  233. 

His  lordship  could  never  have  intended  that  two  insurances  on  the  same 
•hip  not  for  the  same  entire  risk,  was  a  double  insurance.    Id. 

The  plaintiffs,  by  an  open  policy  of  insurance,  ox\  the  5th  October,  1811, 
insured  for  the  defendant  the  sum  of  $20,000  on  goods  laden  or  to  be  laden 
on  board  the  American  ship  Ann,  for  a  voyage,  *'  at  and  from  Bayonne,  to 
the  first  port  she  might  make  in  the  United  States."    The  premium  was  fifty 
per  cent.,  and  the  policy  contained  the  following  written  clause  relative  to 
prior  insurance:  "Provided  always,  and  it  is  hereby  further  agreed,  that  if 
the  said  assured  shall  have  made  any  other  insurance  on  the  premises  afore- 
said, prior  in  date  to  this  policy,  then  the  said  Columbian  Insurance  Company 
shall  be  answerable  only  for  so  much  as  the  amount  of  such  prior  insurance 
maybe  deficient  toward  Ailly  covering  the  premises  hereby  insured;  and 
Che  said  Columbian  Insurance  Company  shall  return  the  premium  upon  so 
much  of  the  sum  by  them  insured  as  they  shall  be  by  such  prior  insurance 
exonerated  from.     And  in  case  of  any  insurance  upon  the  said  premises  sub- 
sequent in  date  to  this  policy,  the  said  Columbian  Insurance  Company  shall, 
nevertheless,  be  answerable  for  the  full  extent  of  the  sum  by  them  subacribec 
hereto,  without  right  to  claim  contribution  fh)m  such  subsequent  assurers ; 
and  shall,  accordingly,  be  entitled  to  retain  the  premium  by  them  received, 
in  the  same  manner  as  if  no  such  subsequent  assurance  had  been  made."   In 
September,  1811,  goods,  consisting  of  wine,  brandy,  and  seventeen  bales  of 
ftimiture,  were  shipped  on  board  the  Ann,  at  Bordeaux,  for  the  account  and 
risk  of  tlio  defendant,  the  invoice  price  of  which,  deducting  an  interest  of 
Lewis  Barry,  was  $9§12.    The  ship  arrived  in  e&fety  at  New  York  on  the 
15th  December,  1811,  with  the  wine,  brandy,  and  furniture,  which  were  duly 
delivered  to  the  defendant    One  case  of  the  furniture,  which  had  been 
damaged  on  the  voyage,  was  surveyed  by  the  wardens  of  the  port,  and  sold 
at  auction,  the  nett  proceeds  of  which  was  four  hundred  and  sixty-eight 
dollars  and  five  cents.    The  invoice  cost  of  the  case  of  furniture  was,  one 
thousand  and  ninety-four  dollars,  but  with  premium  and  charges,  amounted 
to  two  thousand  one  hundred  and  seventy-three  dollars  and  forty-six  cents. 
Id. 

It  was  held,  that  the  risk  on  the  second  policy  was  not  divisible,  and  tha 
the  insured  were  not  entitled  to  a  return  of  the  premium  from  the  under 
Trriters  at  New  York,  on  the  amount  covered  by  the  prior  insurance  in  Phi 
ladelphia.    Id. 

The  assured  is  not  entitled  to  two  satisfactions.  Thus,  upon  a  double  in* 
iurance,  although  he  may  sue  the  underwrifers  on  both  policies,  he  can  ro 
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ooyei  only  the  real  amount  of  his  loss,  to  which  all  the  underwritera  shall 
contribute  in  proportion  to  their  several  subscriptions.  iMeaa  v.  J2g^  Jum, 
Co.,  6  Cow.  635. 

In  the  first  action  he  may  recover  the  whole  sum  insured,  leaving  the  de- 
fendant to  recover  a  rateable  satisfaction  from  the  other  insurers.    Id. 

The  two  policies  in  auch  case  make  but  one  insurance.    Id. 

In  case  of  any  other  insurance  upon  the  property  hereby  insured,  whether 
prior  or  subsequent  to  the  date  of  this  policy,  the  insured  shall  not,  in  caae 
of  loss  or  damage,  bo  entitled  to  demand  or  recover  on  this  policy,  any 
greater  portion  of  the  loss  or  damage  sustained,  than  the  amount  insured 
shall  bear  to  the  whole  amount  insured  on  the  said  property.  Settled  oon* 
Btruction  of  this  clause.    Id. 

Where  there  are  several  policies  containing  this  dause,  they  are  all  and 
each  liable  to  pay  the  rateable  portion  mentioned  in  the  clause,  tbougli  it 
happen  that  some  paid  more  than  their  share ;  and  even  enough  to  cover  the 
whole  loss,  and  this,  whether  they  had  knowledge  of  all  the  policies  at  the 
ttme  or  not    Id. 

There  is  no  contribution  between  policies  containing  this  clause.     Id. 

Where,  however,  there  are  several  policies,  and  only  one  contains  this 
clause,  and  the  others  pay  to  the  extent  of  their  subscriptions,  which  is  mors 
than  their  rateable  share,  this  will  be  a  defence,  pro  tando,  in  an  action  against 
tho  underwriters  on  the  policy  containing  that  clause ;  and  if  the  policies  with* 
CD  t  the  clause  have  paid  enough  to  cover  the  loss,  it  is  a  complete  defence 
foi-  the  others ;  for  they  are  liable  to  contribute  to  the  underwriters  who 
hare  paid.    Id. 

And  so  where  all  the  policies  are  without  this  clause.    Id. 

If  underwriters,  sued  on  a  policy  containing  this  clause,  seek  to  defend 
themselves  on  the  ground  that  otlier  policies,  without  it,  have  paid  the  whole 
loss,  or  more  than  their  rateable  share ;  it  lies  with  them  to  show  affirma- 
tively the  other  policies  without  the  clause.  This  is  matter  of  defence ;  asd 
the  absence  of  the  clause  in  the  other  policies  will  not  be  intended.     Id. 

Where  there  are  several  policies  on  the  same  subject,  without  this  clausa, 
It  IS  double  insurance ;  they  are  all  deemed  but  one  policy ;  the  insured  can 
recover  but  one  indemnity ;  and  contribution  prevails  between  tlie  InsorenL 
U.    8  N.  T.  Dig.,  p.  ITS,  d  seq. 
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Jackson,  ex.  dem.  Frost,  against  Horton. 

If  An  action  be  institated  under  the  statute  of  the  28th  of  March,  179T, 
within  the  five  years  thereby  limited,  and  it  abate  by  the  death  of  the  de* 
fendant,  who  dies  after  the  five  years  have  expired,  whether  anothei 
action,  though  instituted  directly  after,  can  be  maintained  ?     Qucere, 

Ejectment  for  lands  in  the  county  of  West-Chester. 
The  declaration  served,  was  captioned  of  August  term, 
1808,  and  the  consent  rule  entered  of  the  November  term 
following.  At  the  trial  the  defendant  insisted  that  the 
plaintiff  was  barred  from  mantaining  the  action,  by  virtue 
of  the  provisions  of  the  law  of  the  28th  of  March,  1797, 
(1  Eev.  Laws,  162,)  limiting  to  five  years  the  period  for 
bringing  claims  and  prosecutions  against  forfeited  estatea 
To  do  away  with  the  force  of  this  objection,  the  plaintiff 
proved  a  suit  by  the  present  lessor,  instituted  on  the  10th 
of  June,  1801,  against  Abijah  Whitney,  then  tenant  in  pos- 
session ;  which  action  was  afterwards  defended  by  Henry 
Strong,  as  landlord,  who  died  pending  the  same,  and  be- 
fore there  was  an  opportunity  of  bringing  it  to  trial.  That 
immediately  afterwards,  another  suit  was  commenced 
against  Whitney,  who  still  continued  in  possession,  but  be- 
fore the  cause  could  be  heard,  he  also  died,  and  that  aa 
soon  as  his  death  was  known,  the  present  ejectment  was 
brought. 

The  case  now  came  before  the  court  on  this  single  point : 
whether  the  above  circumstances  were  sufficient  to  prevent 
the  operation  of  the  act? 

Woods^  for  the  defendant.  The  intention  of  the  legisla- 
ture was  to  quiet  all  claims  on  forfeited  property.  The 
only  exceptions  allowed  by  the  statute  are,  infancy,  cover- 
ture, and  insanity.  Death  of  a  defendant  is  not 
mentioned,  and,  *therefore,  cannot  be  urged  I  [*198] 
know  not  of  any  decision  exactly  in  point,  but 
the  principle  of  Lbyd  v.    Vaughan,  2  Stra.  1257,  seems 
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who  iave,  or  thereafter  shall  have,  any  estate  to  any  lands, 
supposed  to  be  forfeited  to  the  people  of  the  state,  by  the 
attainder  or  conviction  of  any  person,  for  any  act  or  crime 
done  during  the  late  war,  and  which  had  been  theretofore 
granted  or  conveyed  by  the  commissioners  of  forfeitures, 
shall,  after  the  expiration  of  five  years  from  the  passing  the 
act,  have,  prosecute,  sue,  or  maintain,  any  action  or.  suit  at 
law  for  the  recovery  thereof,  against  the  right  or  title  so 
granted  or  conveyed  by  the  people  of  this  state. 

The  second  section  of  the  statute  enacts,  that  if  any  per- 
sons shall,  and  do,  at  any  time  after  the  period  of 
[*200]     five  *years,  sue,  or  prosecute  any  suit  or  action  at 

law,  or  make  any  title,  or  claim,  in,  or  to  any  of 
the  lands  granted  as  aforesaid,  that  then  such  person,  so 
suing  or  prosecuting  such  action,  shall  henceforth  be  ut- 
terly barred  for  ever  of  all  and  every  such  suit  or  action. 

The  third  section  protects  the  rights  of  infants,  feme 
coverts^  and  insane  persons,  allowing  them  the  period  of  five 
years  after  their  disabilities  are  removed,  to  bring,  sue,  and 
prosecute  their  suits  or  actions. 

There  is  a  material  difference  in  the  phraseology  of  this 
act  and  the  common  statute  of  limitations.  The  latter  re- 
quires the  suits  to  be  commenced  within  the  periods  desig- 
nated ;  the  present  not  only  requires  the  suits  to  be  brought 
within  five  years  from  the  pasing  the  act^  but  declares 
that  no  person,  after  that  period,  shall  have,  prosecute,  sue, 
or  maintain,  any  action  or  suit  at  law  for  the  recovery  of 
lands  sold  by  the  commissioners  of  forfeitures. 

The  reasons  for  an  act  savoring  of  such  rigor,  are  ex- 
plained in  the  preamble  to  it.  The  title  deeds  and  docu- 
ments relative  to  forfeited  estates,  had  been  carried  away  by  . 
the  former  proprietors,  whose  conduct  caused  their  forfeit- 
ure, and  the  title  of  the  state  resulting  therefrom  became 
peculiarly  liable  to  be  obscured  or  defeated.  From  the  ex- 
pressions used  in  the  first  and  second  sections  of  this  statute, 
it  Appears  to  me  that  the  sense  of  the  legislature  is  plainly 
tnanifested  to  be,  that,  except  as  to  titles  accruing  after  tho 
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passing  the  act,  and  the  case  of  infants,  feme  coverts^  and  in- 
Bf.ne  persons,  they  meant  to  inhibit  the  maintaining  any 
suit,  without  reference  to  the  period  of  its  commencement, 
after  the  expiration  of  five  years  from  the  passing  the  act. 
I  do  not  feel  myself  at  liberty  to  nullify  an  act  of  the  legis- 
lature, in  the  face  of  expressions  so  conclusive. 

If|  however,  the  law  should  be  construed  to  relate  only 
to  the  commencement,  and  not  the  maintenance  of  suits, 
the  objection  is  conclsive  that  these  actions  were  brought 
too  late. 

Courts  have  allowed  a  year  to  commence  a  new  action 
in  case  of  executors,  if  the  limitation  had  not  attached  on 
the  death  of  the  testator ;  but  this  was  done  as  being  with- 
in the  equity  of  the  proviso  in  the  statute,  giving  the 
plaintiff  a  year  to  commence  a  new  action,  where  the 
judgment  *is  arrested  or  reversed.  The  present  £*201] 
statute  has  no  such  proviso  as  is  contained  in  the 
statute  of  James,  or  our  statute  of  limitations;  there  is, 
therefore,  no  ground  on  which  to  raise  an  equitable  con 
Btruction,  so  as  to  embrace  the  case  of  the  lessor  of  the 
plaintiff.  It  has  been  justly  remarked  by  his  counsel  that 
his  case  is  a  hard  one,  as  he  had  commenced  two  eject- 
ments within  the  period  required,  both  of  which  were  de- 
feated by  the  death  of  the  defendants.  Suggestions  of 
this  kind  cannot  alter  the  language  of  the  law.  In  the 
eases  of  Prideaux  v.  Webber,  1  Lev.  81,  and  Lloyd  v. 
Vaughan,  2  Stra.  1257,  the  statute  of  limitation  was  plead- 
ed, to  which  it  was  replied,  that  certain  rebels  had  usurped 
the  government,  and  none  of  the  king's  courts  were  opened, 
yet  the  whole  bench  gave  judgment  in  favor  of  the  de- 
fendant, that  the  statute  of  limitations  was  a  good  bar, 
**  although  the  courts  were  not  open,  because  there  is  not 
any  exception  in  the  act  of  such  a  case,  and  infants  had 
been  bound  thereby,  if  they  had  not  been  excepted." 

It  is  only  necessary  to  add,  that  in  my  opinion,  without 
we  repeal  the  statute,  the  plaintiff  cannot  recover. 
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Livingston,  J.  As  the  first  action,  wbich  was  com* 
menced  in  time,  was  not  prosecuted  to  effect,  by  reason 
of  the  defendant's  death,  but  was  renewed  a  second  and 
third  time  on  the  same  account,  I  inclined  to  think,  on  the 
trial,  that  the  plaintij9:' was  not  barred.  It  has  been  my 
wish  ever  since,  to  adhere  to  this  opinion  ;  but  with  every 
leaning  towards  the  plaintiff,  who  has  a  good  title  to  the 
premises,  I  am  compelled  to  abandon  it.  His  situation  is 
a  very  hard  one,  but  the  hardship  is  not  of  our  creating. 
The  legislature  has  thought  proper  to  force  those  who 
claim  title  to  forfeited  estates  to  bring  their  actions  within 
a  certain  period,  and  although  it  may  not  have  been  in- 
tended to  take  advantage  of  the  act  of  God,  its  language 
is  sufficiently  strong  to  preclude  our  interference,  whatever 
injustice  may  be  produced.  After  prescribing  a  term,  it  is 
declared,  that  "  if  any  person  shall  thereafter  sue,  he  shall 
be  utterly  and  forever  barred  from  a  recovery ;"  if,  then, 
«  this  suit  were  not  commenced  within  the  period  defined, 

what  power  or  right  have  we  to  relieve  the  party, 
[*202]     or  *take  his  case  out  of  the  plain  letter  of  the  law  ? 

Courts,   it  is  true,  have  considered  cases  which 
would  have  been  barred  by  the  letter  as  within  the  equity 
of  certain  provisions  of  the  statute  of  limitations;  thus, 
if  a  first  judgment  be  arrested  or  reversed,  a  year  is  allow- 
ed  to  bring  a  new  action,  and  so  taties  qiioHes ;  and   the^ 
equity  of  the  proviso  has  been  extended  to  an  executor,- 
who  sued  out  process  within  ayearaflerhis  testator's  death,* 
if  six  years  had  not  elapsed  when  he  died ;  but  here  is  no 
proviso,  within  the  equity  of  which  this   case    can    be 
brought.      Infancy,  coverture,    and    insanity,  are   illon^ 
saved.     No  other  impe<liment  or  contingency  is  provided 
for.      Neither    of   these  disabilities,  nor  any  resembling 
either  of  them,  existed  here ;  so  that  we  cannot,  without 
legislating,  help  the  plaintiff.     It  is  certainly  much  better 
to  permit  a  statute,  now  and  then,  to  work  individual  hard- 
ship, however  great,  than  by  too  liberal  an  application  of 
what  may  be  supposed  rules  of  equity,  to  render  its  pro 
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TiaioDS  uQcertain  or  Dugatory.  By  too  great  indulgence 
5f  coDBtruction,  the  statute  of  limitations,  passed  for  the 
mofit  salutary  purposes,  is  become,  in  a  great  measure,  in- 
operative, if  not  a  dead  letter.  A  person  can  hardly  open 
his  mouth,  even  to  deny  an  old  debt,  without  exposing 
himself  to  an  action  for  it;  although  the  remedy  had  been 
barred  for  many  years.  Cowp.  543.  If  its  object  were  to 
prevent  controversies  about  stale  demands,  courts  have 
been  ingenious  to  defeat  it,  by  permitting  the  loosest  ex- 
pressions to  ensnare  the  unwary,  and  prevent  its  attaching, 
notwithstanding  the  most  positive  declaration,  that  an  ac- 
tion shall  be  commenced  within  a  certain  time  subsequent 
to  its  accruing,  and  not  afler.  Although  I  shall  always 
feel  bound  by  these  decisions,  in  cases  where  they  apply, 
I  am  not  desirous  of  extending  them,  and  therefore  do  not 
think  myself  at  liberty  to  depart  from  the  very  imperative 
tone  of  the  law  now  under  consideration.  Without  re- 
pealing it,  or  making  a  new  law,  this  suit  cannot  be  main- 
tained. Ita  lex  scripta  est  will  be  a  sufficient  answer  to  any 
.'xunplaint  of  hardship  or  inconvenience. 

'^  When  the  words  of  an  act  are  doubtful  and  uncertain," 
says  the  great  and  learned  Lord  Chief  Justice 
Willes,  *"  it  is  proper  to  inquire  what  was  the  in-  [*203] 
tent  of  the  legislature,  but  it  is  very  dangerous  for 
judges  to  launch  too  far  in  searching  into  the  intent  of  the 
legislature,  when  they  have  expressed  themselves  in  clear 
words.  In  the  present  case,  the  terms  are  too  explicit  to 
leave  room  for  interpretation,  or  the  smallest  obscurity  on 
the  meaning  of  the  legislature.  My  opinion,  therefore,  is, 
that  judgment  of  non-suit  be  entered. 

Thompson  J.  The  only  question  submitted  to  the  con- 
sideration of  this  court  is,  whether  the  plaintiff  be  not 
barred  from  maintaining  his  action  by  reason  of  the  act  of 
the  28th  of  March,  1797  ? 

This  statute  requires  suits,  in  cases  like  the  present,  to 
be  brought  within  five  years  from  the  passing  of  the  law. 
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A  suit  for  the  recovery  of  the  premises  in  question  wai 
commenced  within  the  time  limited,  and  abated  by  the 
death  of  the  then  defendant.  Another  action  was  forth* 
with  commenced,  but  not  until  afler  the  time  limited, 
which  also  abated  by  the  death  of  the  then  defendant* 
The  present  suit  was  thereupon  immediately  brought 
These  facts,  thus  concisely  stated,  are  those  which  will,  I 
think,  take  the  case  out  of  the  letter  of  the  statute.  No 
laches  is  attributable  to  the  plaintiff.  He  commenced  his 
first  suit  in  due  season,  and  the  whole  delay  has  been  oc- 
casioned by  the  death  of  the  parties.  I  think  the  case 
comes  strictly  within  the  maxim,  that  the  act  of  (rod  shall 
prejudice  no  man.  Shdlr/s  Oase,  1  Rep.  97,  h.  It  would 
be  highly  unreasonable  that  those  things  which  are  inevi- 
table by  the  act  of  God,  which  no  human  vigilanoe  or  in- 
dustry can  avoid  or  prevent,  should  be  construed  to  tb^ 
prejudice  of  any  person  in  whom  there  was  no  lacKes. 

Thus  in  the  case  of  the  statute  of  limitations,  pleaded 
to  actions  by  executors  on  simple  contract  debts,  it  ha^ 
been  decided  that  if  the  six  years  be  not  elapsed  at  th^ 
time  of  the  testator's  death,  it  will  save  the  bar  by  reasont. 
of  the  limitation,  if  the  executor  take  out  proper  process 
within  a  year,  although  the  six  years  be  elapsed  before 
process  sued  out. 

This,  however,  is  said  to  be  within  the  equity  of  the  stat- 
ute, which  gives  a  year  to  commence  a  new  action, 
[*204]     in  *case  the  first  judgment  has  been  arrested  or 
reversed.    Bull.  N.  P.  150.     I  am  not  able  to  dis- 
cover the  application  of  the  reason  to  the  rule. 

The  object  of  the  statute  was  to  make  provision  where 
delay  had  been  occasioned  by  the  acts  of  the  law,  and  is 
confined  to  the  two  cases  where  judgment  had  been  re- 
versed or  arrested.  The  proviso  has  no  reference  what- 
ever to  cases  where  the  delay  has  been  occasioned  by  death. 
The  reason  assigned  will,  at  all  events,  show  that  courts 
will  go  great  lengths  to  prevent  the  application  of  the  stat- 
ute of  limitations.     But  the  exceptions  out  of  it  have  been 
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carried  still  further.  It  has  been  ruled,  that  where  an  exe- 
cutor brings  assumpsit^  but  dies  before  judgment,  and  the 
BIX  years  run,  his  executor  may,  notwithstanding,  bring  a 
fresh  action,  if  he  brings  it  in  a  reasonable  time,  which  is 
to  be  left  to  the  discretion  of  the  court,  upon  the  circum- 
Btances  of  the  case. 

This  principle  is  strongly  fortified  by  the  case  of  TFtf- 
eocka  v.  Huggins,  (Fitz.  81,  170,  289,  2  Stra.  907,  Esp. 
Dig.  150,)  where  the  court  would  not  sustain  the  action 
against  the  plea  of  the  statute  of  limitations,  by  reason  of 
the  delay,  there  having  been  a  lapse  of  four  years  between 
the  death  of  the  first  executor  and  the  commencement  of 
the  then  suit.  But  they  say  if  the  second  executor  had 
been  retarded  by  suits  about  the  will  or  administration, 
and  he  had  shown  that  in  pleading,  it  would  have  been 
otherwise;  because,  then  the  neglect  would  have  been 
accounted  for. 

If  circumstances  like  these  would  prevent  the  statute  f«f 
limitations  from  running  against  a  claim,  a  fortiori^  ought 
the  death  of  a  party  ?  It  is  said,  however,  the  statute  is 
positive,  and  contains  no  provisions  for  cases  like  the  pre- 
sent. It  is  true  there  is  no  express  provision ;  but  I  con- 
sider the  case  as  coming  within  the  spirit  of  the  act.  The 
object  of  the  legislature  was  to  expedite  the  prosecution 
of  claims  against  lands  that  had  been  considered  as  for- 
feited  ;  and  although  the  present  action  cannot,  technically 
speaking,  be  called  the  same  as  the  one  first  commenced, 
yet  it  is  the  same  claim,  followed  up  with  all  the  despatch 
in  the  power  of  the  lessor  of  the  plaintiff.  The  legisla- 
ture could  not  have  contemplated  the  application  of  the 
statute  to  a  case  like  the  one  before  us.  Delpy  oc- 
casioned *by  the  act  of  God  forms  an  exception,  [*205] 
ex  necessitate  ret,  without  any  express  provision.  I 
am,  therefore,  of  opinion,  that  the  plaintiff  is  entitled  to 
judgment. 

Kent,  Ch.  J.    The  statute  of  limitations  which  is  set  up 


205  CASES  IN  THB  SUPREME  COUBT. 

Jaokaon  ▼.  Horton. 

by  the  defendant,  was  passed  the  28th  of  March,  1797,  and 
declares  that  no  person  having  any  right  to  lands,  supposed 
to  have  been  forfeited,  and  heretofore  conveyed  by  the  com- 
missioners of  forfeitures,  shdl,  after  five  years,  have  any 
suit  for  the  recovery  thereof,  against  the  title  conveyed  by 
the  people,  with  a  saving,  nevertheless,  of  the  rights  erf  in- 
fants, ^/^TTie  covertSj  and  persons  insane. 

The  present  case  is  not  within  any  of  the  exceptions  ot 
the  act ;  but  is,  at  least,  within  the  equity  of  those  exoep* 
tions.  The  statutes  of  limitations  were  formerly  construed 
with  extraordinary  rigor  against  the  plaintiff,  as  in  the 
cases  of  Pridnaux  v.  Wdher^  (1  Lev.  81,  and  1  Keb.  157,) 
and  of  Bremion  v.  Evelin^  (1  Lev.  Ill,)  in  which  the  repli- 
cations, stating  that  the  king's  courts  were  shut  during  the 
rebellion,  were  held  to  contain  no  excuse,  because  not  a 
case  within  the  exceptions  of  the  statute.  A  different  and 
more  reasonable  construction  prevailed,  however,  in  this 
nourt,  in  the  case  of  Skighij  AdministraUjr^  dee.  v.  Kane^  de- 
cided in  April  term,  1799.  That  suit  was  on  a  promissory 
note,  dated  in  1777.  The  defendant  pleaded  the  statute  of 
limitations.  The  plaintiff  replied  that  the  defendant  was 
within  the  British  lines,  in  the  southern  district  of  this  state, 
under  the  power  and  protection  of  the  British,  from  1777 
to  the  24th  of  November,  1788,  when  he  departed  this  state, 
and  that  the  suit  was  brought  within  six  years  after  his  re- 
turn. The  defendant  rejoined  that  he  did  not  join  the  British 
till  aft^er  the  cause  of  action  arose ;  and  on  demurrer,  the 
court  ruled,  that  being  within  the  British  lines,  whicliwere 
held  by  right  of  conquest,  was  being  out  of  the  state,  as  it 
respected  the  statute  of  limitations,  and  gave  judgii^ent  ac- 
cordingly for  the  plaintiff.  This  decision  was  a  liberal  con- 
struction, if  not  extension,  of  the  exception  in  the  statnte. 
But  whenever  the  plaintiff  has  brought  his  suit  in  season^ 
and  that  suit  has  failed,  in  consequence  of  the  act  of  the 
defendant,  or  of  the  act  of  God,  and  a  new  suit  has  been 
commenced  with  due  diligence,  although  after  the 
[*206J     limitation    had    expired,  the   ^defendant   seem» 
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never  to  have  been  allowed  to  avail  himself  of  the  statute 
in  bar  of  the  new  suit  Thus,  in  the  case  of  Mathews  v. 
PhtnipSy  (2  Salk.  425,)  the  plainiiff  brought  his  suit  in  an 
inferior  court ;  while  it  was  pending  there  the  six  years 
expired,  and  the  defendant  removed  the  cause  by  habeas 
corpus  into  the  king's  bench,  were  the  plaintiff  was  obliged 
to  declare  de  novo^  and  the  defendant  pleaded  the  statute 
of  limitations ;  the  court  held  that  the  plaintiff  might  reply. 
the  suit  below,  not  for  the  reason  that  the  suit  above  waA 
a  continuation  of  it,  but  because  the  plaintiff  had  right* 
iblly  and  legally  pursued  his  right,  and  it  should  not  be 
in  the  power  of.  the  defendant  to  defeat  him  of  a  remedy 
without  any  default  It  has  also  been  repeatedly  held,  that 
where  the  creditor  brought  his  action  before  the  expiration 
of  six  years,  and  died  pending  the  suit,  but  after  the  six 
years  had  expired,  the  executor  had  one  year,  at  least,  after 
the  death  of  the  testator,  to  renew  the  suit;  and  if  the  new 
suit  had  been  retarded,  by  the  contests  about  the  will  or  ad* 
ministration,  then  a  longer  time  would  be  allowed,  as  this 
would  be  accounting  for  the  neglect  Salk.  ubi  sup.,  and  2 
Stra.  907.  The  analogy  is  so  complete  between  the  case 
of  a  suit  within  the  time  of  limitation  being  defeated  by  the 
death  of  the  plaintiff,  and  by  the  death  of  the  defendant,  as 
that  the  same  rule  ought  to  apply  in  both  instances.  The 
delay  arises  from  the  act  of  God ;  it  would,  therefore,  be 
nnju8t,and  against  the  general  maxim  of  law,  to  make  that 
event  work  to  defeat  the  party  of  his  remedy.  The  judges. 
Bays  Plowden,  p.  205,  "  have  ever  been  guided  by  the  in- 
tent of  the  legislature,  which  they  have  always  taken  ac- 
oording  to  the  necessity  of  the  matter,  according  to  that 
which  is  consonant  to  reason  and  good  discretion."  Fol- 
lowing the  rules  of  sound  and  established,  interpretation, 
it  is  difficult  to  suppose  the  legislature  intended  to  save  the 
party^s  right,  in  cases  of  marriage  and  infancy,  and  not  also 
in  such  as  the  present,  where  the  death  of  the  possessor  de* 

feats  it     We  are  rather  to  conclude  that  they  considered 
the  present  case  as  already  provided  for,  by  rules  and  de 
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cisions  long  established  and  universally  approved.  Thera 
is  the  greater  reason  why  the  present  case  should 
[*207]  be  brought  within  the  *equity  of  the  exceptions 
to  the  statute,  because  the  act  prescribed  a  new, 
special,  apd  rigorous  rule  against  particular  claims.  It  is, 
therefore,  not  founded  on  general  and  equal  principles; 
and,  moreover,  it  took  away  from  the  party  a  right  with 
which  he  was  antecedently  vested,— the  right  to  bring  his 
suit  within  20  years.  The  conduct  of  the  lessor  of  the 
plaintiff,  in  bringing  his  first  suit  within  the  new  limitation 
of  five  years,  and  in  reviving  it  with  all  possible  diligence  as 
often  as  it  was  abated,  by  the  death  of  the  defendant,  is 
analogous  to  that  of  the  disseisee,  whomade  continual  claim, 
which  was  admitted,  by  the  common  law,  to  save  the  right 
of  entry  from  being  tolled  by  descent. 

But  if  the  statute  is  absolutely  binding  in  every  case  not 
expressly  mentioned,  yet  the  plaintiff  is  entitled  to  relief  in 
another  way.  When  Strong,  the  landlord,  was  made  de- 
fendant to  the  first  suit,  he  was  not  joined  with  the  tenant, 
who  must  have  refused  or  neglected  to  appear,  and  by  the 
statute.  1  Rev.  Laws,146,  judgment  ought  to  have  been  en- 
tered against  the  casual  ejector,  and  when  the  landlord  was 
admitted  in  his  stead,  the  rule  prescribed  by  the  act  is,  that 
execution  upon  the  judgment  against  the  casual  ejector  stay 
until  further  order.  Why  this  judgment  was  not  entered 
does  not  appear;  but,  as  it  ought  to  have  been  done,  and  as 
the  plaintiff  is  now  to  lose  his  right  forever,  by  reason  of 
that  omission,  I  think  we  ought  to  do  here  as  is  the  com« 
mon  practice  in  a  thousand  other  instances;  grant  a  rule 
that  judgment  be  entered  against  the  casual  ejector,  nunc 
pro  tunc^  and  that  the  plaintiff  be  at  liberty  to  proceed  upon 
that  judgment. 

Tompkins,  J.,  jrave  no  opinion,  having  been  concerned. 

%*  The  bench  being  thus  divided,  the  parties,  by  advic€ 
of  the  court,  agreed  to  turn  the  facts  into  a  special  verdict, 
and  carry  the  case  to  the  court  of  errors. 
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Ferris  against  Coles. 

Under  the  "  act  for  the  inspection  of  flour  and  meal,"  on  such  only  as  is  pa^ 
diased,  manufactured  or  shipped  for  exportation  do  the  penalties  attach, 
and  if  an  inspector,  witliout  being  requested,  inspect,  against  the  will  of 
the  proprietor,  though  every  cask  be  deflcient  in  weight,  and  falsely  tared, 
debt  will  not  lie  for  the  penalties,  unless  it  appear  the  flour  or  meal  wai 
for  exportation. 

Debt,  by  the  inspector  of  New  York,  for  two  penalties 
under  the  act  for  the  "inspection  of  flour  and  meal,"  (1  Rev. 
Laws,  424,)  subject  to  the  opinion  of  the  court,  whether  he 
was  entitled  to  recover  both,  one,  or  neither. 

♦The  declaration  stated,  that  "Edward  Ferris,  [*208] 
who  sues  in  this  behalf  as  well  for  the  poor  of  the 
city  of  New  York  as  for  himself,  complains  of  John  B. 
Coles,"  &c.,  "  that  he  render  to  the  said  poor,  and  to  the 
said  Edward,  who  sues  as  aforesaid,  five  hundred  and  thirty- 
seven  dollars  and  sixty  cents,  which  he  owes  to,  and  an* 
justly  detaias  from  them.  For  that,  whereas,"  by  the  act 
it  was  enacted,  that  all  wheat  flour  "  manufactured  for  ex- 
portation," should  be  packed  in  casks  of  a  certain  length, 
containing  a  certain  number  of  pounds,  "  the  tare  of  each 
cask  to  be  respectively  marked  on  one  head  with  a  mark- 
ing iron,"  the  net  weight  only  of  each  cask  "  packed  aa 
aforesaid,"  to  be  branded  on  it,  and  that  the  manufacturer 
or  owner  of  any  flour  put  up  in  casKS,  should  "  be  subject 
to  a  penalty  of  60  cents  for  every  pound  such  cask  was 
tared  less  than  the  true  weight  thereof,  and  any  inspector 
of  flour  or  meal,  having  reason  to  suspect  such  cask  or 
casks  to  be  falsely  tared,  might  ascertain  the  same  by  a 
suitable  examination  thereof,"  and  further,  "that  it  should 
be  the  duty"  of  the  inspectors,  "  upon  application  to  them 
made,  to  examine  and  determine  the  quality  of  such  flour," 
and  "from  time  to  time  weigh  such  casks  of  flour  as  they 
should  suspect  of  being  too  light;  and  if  found  not  to  con* 
tain  the  just  and  true  weight,  to  mark  or  brand  the  same 
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on  the  head  with  the  word  light,  and  for  each  cask  which 
they  should  so  mark  or  brand,  they  should  be  entitled  to 
receive  from  the  owner,  for  their  trouble  of  weighing  the 
same,  the  sum  of  twenty  cents,  for  every  barrel,"  and  the 
manufacturer-  of  such  flour  to  "  forfeit  and  pay  for  every 
pound  weight  of  flour  deficient,  the  sum  of  twenty  cents,'* 
the  same  "  to  be  recoverable  before  any  justice  of  the  peace, 
or  in  any  court  of  record  in  this  state  having  cognizance 
Ihcreof,  by  any  person  who  whould  prosecute  for  the  same, 
one  half  to  the  prosecutor,  and  the  other  half  to  be  paid  to 
the  overseers  of  the  poor  of  the  city  or  town  "  where  the 
fraud  was  detected;"  the  declaration  then  set  forth,  that 
the  defendant,  after  the  passing  of  the  act,  to  wit,  on,  &c.  was 
"  the  owner  of  884  half  barrels  of  flour  tared  two  pounds 

each  less  than  the  true  weight  thereof,  by  reason 
[*209]     wherof,  and  by  *force  of  the  said  act  of  the  legis^ 

lature  of  the  state  of  New- York,  an  action  hath 
accrued  to  the  said  Edward,  who  sues  in  this  behalf  as  well 
for  the  poor  of  the  said  city  of  New- York  as  for  himself,  to 
have  and  demand  of  the  said  John  the  sum  of  884  dollars, 
parcel  of  the  said  537  dollars  and  60  cents,  to  wit^  the  sum 
of  50  cents  for  every  pound  each  of  such  casks  was  tared 
less  than  the  true  weight,"  and  also,  "that  the  said  John 
was  the  manufacturer  of  884  half  barrels  of  flour,  which 
contained  two  pounds  each  less  than  the  weight  branded 
thereon,  by  reason,  &a,  an  action  had  accrued,"  &c.,  "  to 
have  and  demand  of  the  said  John  the  sum  of  153  doUara 
and  60  cents,  (residue,  Ac.,)  being  the  sum  of  20  cents  for 
every  pound  weight  so  deficient,"  yet,  &c.,  "  to  the  damage 
of  the  said  Edward  of  587  dollars  and  60  cents.  Plea,  the 
general  issue,  and  joinder. 

It  was  admitted  that  the  plaintiff  was  required  by  the 
defendant  to  inspect  72  half  barrels  of  flour,  which  proved 
to  be  not  only  falsely  tared,  but  deficient  in  quantity,  and 
that  the  penalties  thereby  incurred  were  duly  paid.  That 
at  this  time  the  defendant  had  in  his  store  884  half  barrels, 
which  had  a  few  days  before  been  inspected,  and  regularly 
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marked  and  branded  by  tbe  plaintiff;  but  that,  on  hisfind^ 
ing  tbe  above  deficiency  and  &lsehood  in  the  tare,  he  in* 
snsted  on  reinspecting  them,  which  the  defendant  refused 
to  permit,  and  absolutely  prevented  from  being  done.  It 
was  further  admitted,  in  order  to  try  the  plaintiff's  right  to 
inspect  and  weigh  without  request,  that  all  the  half  barrels 
were  deficient  in  weight,  as  well  as  falsely  tared,  and  that 
the  defendant  was  both  owner  and  manufacturer. 

To  the  case  detailing  these  facts  and  pleadings,  the  de- 
fendant subjoined  the  following  points,  as  what  he  should 
rely  on  in  argument:  1st.  That  the  declaration  makes  a 
demand,  and  requires  judgment  to  be  rendered  for  the  poor 
of  the  city  of  New  York,  and  Edward  Ferris,  whereas  such 
a  judgment  cannot  be  given  by  law,  under  the  act  on  which 
the  suit  is  founded;  2d.  That  it  is  not  averred  in,  nor  does 
it  appear  by,  the  plaintiff's  declaration,  that  the  384  half 
barrels  of  flour,  alleged  to  have  been  falsely  tared,  and  de« 
ficient  in  weight,  were  intended  for  exportation, 
without  which  the  penalty  would  not  arise ;  *3d.  [*210] 
That  the  plaintiff  having  once  regularly  inspected, 
marked,  and  branded  the  said  884  barrels,  was  precluded 
from  afterwards  saying  they  were  falsely  tared,  or  con- 
tained  less  than  their  due  quantity ;  4th.  That  the  plaintiff 
had  no  right  to  inspect  or  examine  without  request. 

JRiker^  for  the  plaintiff.  The  first  point  raised  resolves 
itself  into  this;  that  the  declaration  is  on  behalf  of  the 
plaintiff,  and  the  poor  of  the  city  of  New  York,  instead  of 
being  on  behalf  of  himself  and  the  overseers  of  the  poor. 
It  is,  in  effect,  the  same  thing ;  for  the  overseers  are  to  dis- 
tribute and  pay  over  to  the  poor,  who  are  the  persons  act- 
ually interested.  To  name  them  was  unnecessary,  and 
totally  insignificant.  Frederick  v.  Loohxp^  4  Burr.  2019 ; 
French  v.  Wiltshire^  Andrews,  67.  The  action  is  given  to 
"any  person  who  will  prosecute  for  the  same."  It  might, 
therefore,  have  been  in  the  name  of  the  plaintiff  only.  This 
was  settled  by  the  third  resolution  in  the  first  of  the 
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cases  adduced.  The  answer  to  the  second  objection  of  the 
defendant  is,  that  in  the  section  of  the  act  by  which  the  pe- 
nalties are  imposed,  general  expressions  are  used,  not  con- 
fining them  to  flour,  &c.,  intended  for  exportation,  respect* 
ing  which  the  antecedent  clause  contains  directions.  It 
must  have  been  equally  the  intention  of  the  legislature 
to  protect  the  citizen  from  fraud  as  well  as  the  stranger,  and 
this  was  the  reason  of  the  generality  of  expression  used  in 
regard  to  the  penalties.  The  construction  we  contend  foi 
derives  support  from  the  7th  section,  which  supposes  an 
inspection  previous  to  that  on  exporting.  The  third 
point  receives  an  easy  answer.  The  884  half  barrels  had 
been  inspected  and  branded  only  as  to  quality.  Such  a 
circumstance  could  never  prevent  the  right  to  inspect  the 
tare  and  quantity.  An  attention  to  these  two  different 
objects  of  inspection  will  remove  all  doubt  on  the  last 
objection.  Request  is  necessary  to  inspect,  for  the  purpose 
ol' ascertaining  the  quality  of  flour  to  be  exported  ;  but  not 
to  detect  imposition  in  weight  and  tare,  and  prevent  de- 
frauding the  community. 

Riggs^  contra.  The  authorities  cited  are  under  the  Eng- 
lish statute  of  9  Anne,  c.  14,  s.  2.  By  the  words  of  that 
act  it  is  expressly  ordained,  that  "  it  shall  be  suf* 
[*211]  ficient  for  the  ^plaintiff  to  allege  the  defendant  or 
defendants  is  or  are  indebted  to  the  plaintiff.**  No 
such  words  are  in  our  law.  In  the  case  from  Andrews,  the 
plaintiff  used  words  not  mentioned  in  the  statute.  That 
gave  the  action  to  the  informer ;  and  the  plaintiff,  in  stating 
the  per  quod  actio  accremtj  said,  "  to  the  king,  the  poor," 
and  the  informer,  upon  which  the  court  decided,  that  nam* 
ing  the  king  and  the  poor  was  surplusage.  Our  objection 
is  not  that  the  plaintiff  has  said  too  much,  but  too  little. 
He  ought  to  have  specified  the  overseers  of  the  poor.  A 
decision,  therefore,  on  redundancy,  cannot  apply  to  an  ex 
ception  for  deficiency.  In  the  present  instance,  the  court 
must  find  words  giving  authority  to  pronounce  judgment 
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in  favor  of  the  poor,  or  none  can  be  rendered  on  this  re- 
cord. It  is  to  be  observed  that  the  part  of  the  declaration 
we  complain  of  is  in  the  demand  of  the  debt.  The  render 
is  asked  for  the  plaintiff  and  "the  poor;"  it  ought  to  have 
been  the  "  overseers  of  the  poor ;"  for  the  atfl  directs  one  half 
of  the  penalty  "  to  be  paid  to  the  overseers  of  the  poor."  No 
words  in  the  introductory  part  of  the  declaration  are  to  be 
rejected  as  surplusage,  because  it  is  the  demand  of  what  is 
due,  and  the  rendition  of  judgment  must  be  according  to 
it  In  debt  for  foreign  coin,  if  the  demand  be  that 'the 
defendant  render  the  foreign  money,  no  judgment  can  be 
pronounced.  A  doubt  may  be  entertained  how  far  the 
poor  ought  to  have  been  named.  It  has  been  said  they 
cannot  sue.  Dickenson  v.  Glare^  (a),  2  Keb.  280.  In 
BaJchin  v.  CHarJce^  Barnes,  471,  the  court  ruled  the  trustees 
of  a  turnpike  act  need  not  be  named  in  a  qui  tarn  action, 
where  half  the  penalty  was  given  to  them.  But  the  stat- 
utes under  which  the  suit  was  brought,  the  26  Geo.  II.,  c. 
80,  28  Geo.  IL,  c.  17,  do  not  order  the  money  to  be  paid 
to  the  trustees,  as  our  law  does  to  the  overseers.  On  the 
second  objection,  we  submit  to  the  court,  whether  the  ob- 
ject of  the  legislature  was  not  confined  to  our  foreign  com- 
merce, leaving  the  injuries  and  wrongs  offered  our  domes- 
tic trade  to  the  remedies  the  law  previously  afforded.  If 
so,  the  allegation  was  indispensable. 

The  clause  by  which  a  double  inspection  is  glanced  at, 
does  no  more  than  say  how  oflen  soever  the  casks  have 
been  inspected,  still  they  shall  undergo  an  ulti- 
mate one,  at  the  *place  of  exportation.  This  pro-  [*212] 
vision  was  dictated  by  the  sole  view  of  guarding 
our  foreign  trade.  Had  the  defendant  been  about  to  ex- 
port the  flour,  then,  indeed,  I  admit  that  the  plaintiff  might 
have  insisted  on  inspecting;  but  in  every  other  case  we 
deny  the  right  of  doing  so  undeaired.     The  arguments  on 

(a)  This  case  is  not  law  as  to  the  point  cited.    See  7  Wens.  Plead.  188^ 
!•!.    A  precedent  contra  by  Mr.  Tidd. 
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the  other  side  would  make  every  baker,  naji  every  person. 
owning  a  barrel  of  flour,  liable  to  the  inspection  law,  and: 
also  to  the  penalties,  if  falsely  tared,  or  deficient  in  weight 

Hoffman^  in  reply.  The  first  objection  is  as  to  forra. 
The  cases  cited  show  it  good.  The  statute  of  Anne  gives 
the  penalties  imposed,  one  moiety  to  the  informer,  the  other 
to  the  poor,  and  yet  a  suit  by  the  informer  only  may  be 
maintained.  Therefore,  here  we  may  sue  without  the- 
overseers.  If  it  was  competent  for  the  plaintiff  to  use  his 
own  name  alone,  then  the  authority  from  Andrews  is  de« 
cisive.  But  as  courte  of  law  recognise  trusts,  and  take  no« 
tioe  of  those  beneficially  interested,  there  can  be  no  impro* 
priety  in  naming  the  cestm  qva  tnirst  instead  of  his  trustee. 
The  conclusion  of  the  declaration  is  to  the  damage  "  of  the 
said  Edward,"  and  this  will  warrant  a  judgment  in  his. 
favor,  on  which  he  will,  as  to  the  moiety  not  given  to  him 
by  the  statute,  be  trustee  for  those  entitled.  The  act  makes 
it  the  duty  of  the  owner  to  have  an  inspection  as  to  the 
quality ;  of  the  oflBcer  as  to  tare  and  weight  The  brand- 
ing, therefore,  the  former,  cinnot  prevent  ascertaining  the 
latter.  Whenever  there  is  a  "  reason  to  suspect"  fraud  in 
either  of  these,  the  officer  has  a  right  to  inspect^  without 
waiting  for  a  desire  to  be  made  known,  or  confining  the  act 
to  flour  destined  for  exportation. 

Tompkins,  J.,  delivered  the  opinion  of  the  court 
Several  points  have  been  made  for  the  consideration  of  the 
court;  but  we  notice  only  one  of  them,  which  appears  to  us 
decisive.  The  object  of  the  statute  was,  to  prohibit  the  ex- 
portation of  flour  and  meal,  without  being  first  inspected,  in 
order  to  prevent  those  articles  being  brought  into  disrepute 
in  foreign  markets.  Accordingly,  the  fourth  section  of  the 
act  provides,  that  no  wheat  flour,  rye  flour,  Indian  meal, 
or  buckwheat  meal,  shall  be  shipped  for  exportation  out 
of  this  state,  before  the  same  shall  have  been 
[•213]     *submittcd  to  the  view  and  examination,  and  ap« 
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proyed  of  and  branded  by  one  of  the  inspectors.  The 
fifth  section  refers  to  the  fourth,  and  relates  to  flour 
and  meal  manufactured  for  exportation.  The  subsequent 
provisions  of  the  act  also  relate  merely  to  flour  and  meal, 
purchased  or  manu&ctured  for  exportation.  The  words  of 
the  statute,  therefore,  and  the  object  of  it,  confine  the  du- 
ties of  the  inspector,  and  the  penalties  to  be  incurred,  to 
flour  and  meal  shipped,  purchased,  or  manufactured  for  ex- 
portation. In  the  present  case,  the  inspector  was  not  ap-* 
plied  to  for  the  purpose  of  inspecting  the  flour  of  the  de* 
fendant,  but  what  he  did  was  in  opposition  to  the  express 
orders  of  Mr.  Colas ;  neither  is  it  averred,  or  proved,  that 
the  flour  in  question  was  either  purchased,  manufactured, 
or  shipped  for  exportation.  Upon  this  ground,  we  are  of 
opinion  the  plaintiff  is  not  entitled  to  recover ;  and  it  is, 
therefore,  unnecessary  to  consider  the  other  objections 
stated  by  the  defendant. 

Judgment  for  the  defendant 


Payne  against  Eden. 

An  action  will  not  lie  on  a  note  given,  with  a  blank  for  the  date,  on  conaide- 
ration  of  signing  an  insolvent's  petition,  and  to  be  filled  up  afler  his  exon- 
eration, though  subsequent  to  its  being  so  filled  up,  the  maker  promise  to  pny 
it,  and  have  a  sufficiency  in  number  and  value  without  the  payee,  such 
note  being  void  in  its  creation,  and  not  capable  of  being  set  up  by  a  sub- 
sequent  promise.  A  note  indorsed  to  a  third  person  in  trust  for  the  bene- 
fit of  some  relative  of  the  indorser's  is,  in  an  aotk>n  by  the  indorsee,  open 
to  the  same  objections  as  if  the  suit  had  been  by  the  hidorser. 

Assumpsit  by  the  holder  of  a  promissory  note,  made  and 
indorsed  under  the  following  circumstances : 

The  defendant  being  about  to  take  the  benefit  of  the 
"  act  for  giving  relief  in  cases  of  insolvency,"(a)  applied  to 

(a)  1  Rev.  Laws,  4S8 

Vol.  til  26 


218  CASKS  IN  THE  SUPREME  COUBT. 


Pajne  T.  Eden. 


John  n.  Hurtin,  one  of  his  creditors,  to  sign  his  petition. 
This  he  agreed  to  do,  on  receiving,  for  the  amount  of  his 
debt,  a  note  payable  60  days  after  date,  leaving  a  blank  for 
the  date,  to  be  inserted  after  the  discharge  was  obtained. 
In  consequence  of  this,  Eden  signed  the  note  on  which  the 
present  suit  was  brought ;  and  Hurtin,  without  annexing 
any  affidavit  of  his  debt,  put  his  name,  which  was  the  very 
last,  to  the  petition ;  though,  exclusive  of  him,  there  was 
a  sufficiency  in  number  and  value  to  exonerate  the  defend- 
ant. Four  days  after  Eden  had  obtained  his  discharge, 
Hurtin  filled  up  the  blank  left  for  the  date,  as  if  the  note 
had  been  then  given,  and  indorsed  it  over,  in  trust,  for 
one  of  his  relations,  to  the  plaintiff.  At  the  period  when 
it  fell  due,  the  defendant  was  applied  to  for 
[*214]  *payraent,  and  promised  he  would  discharge  it, 
admitting  it  to  be  justly  'owing. 

Upon  these  facts  the  judge  advised  a  verdict  to  be  taken 
lor  the  plaintiff,  subject  to  the  opinion  of  the  court  how  far 
the  action  was  maintainable ;  and  that  it  should  be  referred 
to  the  jury  to  determine  on  what  consideration  the  note 
was  given.  This  being  acquiesced  in,  they  found  for  the 
plaintiff,  but  that  the  note  was  made  by  the  defendant  pre- 
vious to  bis  discharge  under  the  insolvent  law,  and  in  con.- 
sideration  of  the  payee's  agreeing  to  sign  his  petition  for  a 
debt  of  the  same  amount  as  that  specified  in  that  note. 

The  case  now  came  before  the  court  on  this  single  point, 
whether  the  action  was  maintainable  or  not? 

Boyd^  for  the  plaintiff.  Every  note  of  hand  carries  with- 
in itself  prima  ^acw evidence  of  a  good  consideration;  and 
though,  as  between  maker  and  payee,  this  may  be  inquired 
into,  yet  in  the  hands  of  a  third  person,  the  investigation 
IS,  unless  suspicious  circumstances  intervene,  in  general 
shutout.  This  is  the  common  rule:  if  there  are  any  ex- 
ceptions which  take  the  present  case  out  of  it,  they  must 
be  shown  by  the  other  side.  But  allowing  the  note  to 
have  been  originally  bad,  the  promise  to  pay  it^  made  sub^ 
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sequent  to  the  discharge,  has  rendered  it  good.  A  debt 
from  which  a  party  is  released  by  a  certificate,  or  operation 
of  law,  continues  to  exist  inforo  conscientice,  and  is  revived 
by  a  promise  to  pay.  The  reason  is,  the  duty  remains, 
though  the  remedy  be  gone.  This  principle  applies,  with 
equal  force,  to  a  security  for  a  debt.  What  is  there  to  take 
this  out  of  the  common  case  of  a  blank  indorsement,  or  a 
blank  signature,  left  with  a  person  to  be  afterwards  filled 
up?  It  can  never  be  impeached  on  account  of  the  consi- 
deration between  the  original  parties,  for  it  takes  effect 
from  the  filling  up  and  delivery.  The  present  question  is 
not  within  the  rule  of  the  authorities  that  may  be  adduced ; 
for,  without  the  signature  of  Hurtin,  there  was  a  sufficiency, 
in  number  and  value,  to  give  Eden  his  discharge.  There 
could,  therefore,  be  no  fraud  on  creditors,  as  Hurtin  was 
the  last  who  signed 

Chines  and  Woods^  contra.  General  principles  are 
against  the  action.  To  support  it  would  be  to 
defeat  the  provisions  *of  the  act ;  the  objects  of  [*215] 
which  are,  equality  of  payment,  and  exoneration 
of  the  debtor.  Both,  in  the  present  instance,  would  be 
equally  contravened.  The  note  is  void,(a)  as  a  fraud  against 
creditors.     {Oockshot  v.  Bennett,  2  D.  &  E.  763  ;  Jacksom  v. 

(a)  This  poBition,  first  estublished  in  our  courts  by  the  case  in  the  text,  has 
been  subsequently  acknowledged  in  repeated  decisions.  Therefore,  on  a 
promise  to  pay  the  costs  of  an  action  in  consideration  of  the  plaiiitifi'^s  not 
opposing  the  defendant's  discharge  under  the  insolvent  law,  an  action  can- 
not be  maintained ;  {WaiU  y.  Harper^  2  Johns.  Rep.  386 ;)  so  'a  bond  given 
to  procure,  upon  tlie  same  consideration,  certain  notes  for  the  plaintiff,  can- 
not be  enforced;  {Bruce  v.  Lee  and  MUiken^  4  Johns  Rep.  410  ;)  nor  can  a 
note  by  a  third  person  to  a  creditor,  to  induce  him  to  sign  an  insolvent's  dis- 
charge; (Yoomana  v.  ChaUerUm,  9  Johns.  Rep.  295;)  for  in  all  these  cases 
the  instrument  is  absolutely  void  in  its  creation.  Were  it  not  so  deemed,  a 
transfer  to  an  innocent  indorsee  would  defeat  the  whole  policy  of  the  law, 
afid  subvert  the  very  principles  on  which  it  was  enacted.  Whereas,  by 
striking  at  the  legal  existence  of  the  security,  the  good  effects  of  the  statute 
•re  ensured,  and  the  holder  has  only  to  look  back  to  hip  privy  on  the  com* 
Bon  counts^  or  on  the  original  transaction  between  them. 
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Duckairej  8  D.  &  E.  551;  Jackson  v.  Lomas,^  D.  &  K 
763 ;  Shirlet/  v.  Martin,  Excheq.  14th  November,  1779 ;  Holr 
land  V.  Palmer,  1  Bos.  &  Pull.  95.)  No  recovery,  therefore, 
can  be  had  on  either  a  bond  or  note,  given  on  8uch  a  con- 
sideration. Sumner  v.  Brady,  1  H.  Bl.  647.  To  say  that 
there  has  been  no  fraud  here,  because  there  were  sig- 
natures enough  without  Hurtin,  and  that  he  did  not  swear 
to  his  debt,  is  no  answer  to  the  authorites  cited. 

Decisions  are  to  be  framed  on  the  broad  principles  of  gen- 
eral law,  and  the  spirit  of  the  act  is  to  govern.  By  the  3d 
section,  a  creditor  is  not  to  receive  anything  "  in  action.** 
This,  it  is  true,  is  confined  by  the  words  of  the  act  to 
creditors  swearing  to  their  debts.  But  the  case  before  the 
Courtis  within  the  spirit  of  the  law,  and,  therefore,  to  be  de- 
cided by  it,  "  lest,"  according  to  Lord  Coke,  ia  Tunpwfa  Qsiae, 
"  the  good  provisions  of  the  law,  by  a  little  addition,  and  evil 
intention,  should  be  defeated."  A  further  reason  may  be 
added  ;  if  the  note  was  given  in  consideration  of  Hortin's 
signing  the  petition,  then,  if  he  did  not  sign  as  the  law 
requires,  the  consideration  has  failed,  and  the  action  cannot 
be  maintained.  Besides,  the  note  was  void  for  want  of 
consideration,  as  without  Hurtin  there  was  number  and 
value,  and  his  name,  therefore,  useless.  So  absolutely  void 
are  securities  of  this  nature,  that  money  had  and  received 
will  lie  for  what  has  been  paid  on  them  ;  {Smith  v.  Bromley, 
Doug.  696,  n. ;)  nay,  so  jealous  is  the  law  on  these  points, 
that  an  agreement  to  give  additional  security  for  a  compo- 
sition cannot  be  enforced.  {Leicester  v.  Base,  4  East,  372.) 
It  is  not  merely  as  a  fraud  on  creditors  that  securites  of 
this  nature  are  void.  They  are  so  from  a  species  of  du» 
ress,(a)  under  which  the  debtor  is  supposed  to  be     Sumner 

(a)  Therefore,  if  a  debtor  who  has  obtained  his  discharge  under  the  inaol- 
Tent  law  be  afterwards  taken  in  execution  upon  an  antecedent  Jadgmeo^  aad 
to  obtain  his  discharge,  give  a  note,  the  court  will,  in  a  fliunuiary  waj,  erder 
the  note  to  be  given  up ;  but  if  the  maker  has  been  saed  on  it,  and  has 
pleaded,  it  will  be  on  payment  of  costs.  SUvenaon  ▼.  BttU,  Jannaij,  1B9\ 
MS.  Kent.  Ch.  J. 
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V.  Brady,  and  the  other  cases  referred  to.  These  principles 
are  not  the  result  of  statute  law ;  for,  to  use  the  words  of 
Lord  Mansfield,  **  it  was  wrong  before  any  provision  was 
made  by  statute  against  it."  Smit/i  v,  Brondey^ 
already  cited.  That  the  note  is  in  the  hands  of  *a  [*216J 
third  person,  is  immaterial ;  for  when  an  instru- 
ment is  Yoid  in  its  creation,  it  is  not  available  in  the  hands 
of  even  a  bona  fide  holder.  Loioe  v.  Waller^  Doug.  785.(a) 
It  is  true,  this  decision  was  under  the  statute  against  usury. 
But  the  principle  is  the  same,  whether  an  instrument  be 
void  by  statute  or  common  law.  For,  when  a  statute  adds 
one  thing  more  to  the  list  of  illegal  contracts,  it  does  not 
make  a  new  rule  of  law  for  that  particular  thing,  but  only 
refers  one  more  case  to  be  governed  by  old  principles.(6) 
The  promise,  therefore,  to  pay  the  note  could  not  render 
Yalid  the  instrument  on  which  this  suit  is  founded ;  for, 
according  to  Buller,  J.,  in  Oockshot  v.  Bennett^  (2  D.  &  E 
768,)  "  if  the  security  were  void,  no  subsequent  promise  can 
set  it  up,  for  it  must  be  recollected,  that  the  promise  which 
is  relied  on  is  to  revive  the  note."  A  distinction,  therefore, 
is  to  be  taken  between  the  debt  and  the  security.  The  first 
was  lawful  in  its  creation,  the  other  never  had  legal  ex- 
istence. Therefore,  adds  Buller,  J  "this  is  not  like  the  case 
of  Trueman  v.  Fentoriy^  Cowp.  544.  This  reasoning  ap- 
plies to  the  argument  of  signing  and  indorsing  blank  paper; 
that  is  not  illegal,  but  the  giving  the  note  by  the  defendant 
was  against  law  at  the  time  he  delivered  it,  and  could  not 
be  made  good  by  any  ex  postfiido  act.  A  further  reason 
may  be  assigned  against  the  jus  iertii  It  does  not  appear 
that  the  plaintiff  gave  any  value;  he  is  admitted  to  be  a 

(a)  It  Is  on  this  principle,  that  if  a  married  woman  sign  a  promissory  noto, 
A  promise  bj  her,  when  a  widow,  to  pay  it,  does  not  establish  the  note, 
which  was  void  in  its  creation.    Lloyd  v.  Lee,  1  Stra.  94. 

(ft)  Therefore,  if  a  statute  give  power  to  the  crown  to  issue  an  extent  on  a 
bond,  that  extent  shall  have  the  same  effect  as  an  extent  issued  upon  a  stat- 
ttte  staple,  or  judgment  at  common  law ;  for  new  things  are  governed  by 
M  Iaw&  Lane  v.  Cbttc>n,  1  Salk.  18.  1  Ld.  Raym.  654,  and  see  also  Bn 
r.  (Mm,  Vutker,  139 
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trustee  for  a  relation  of  the  payee.  This  throws  an  air  of 
suspicion  on  the  whole,  transaction,  and  lays  it  open  tc 
the  same  inquiry  as  if  the  suit  was  beween  Hurtin  and 
the  defendant.  Qrant  v.  Vaughan^  Burr  1516;  MWer  v. 
Race,  1  Burr.  452. 

Riggs^  in  reply.  The  cases  cited  are  exceptions  to  the 
general  rule,  that  a  promissory  note  ought  to  be  paid. 
The  question  is,  is  this  such  a  case?  On  the  score  of 
fraud,  every  argument  has  been  anticipated ;  but  on  the 
point  of  duress,  it  remains  to  show  the  reasoning  of  the 
other  side  does  not  apply.  So  long  as  there  is  a  deficiency 
in  number  and  value,  the  debtor  may  be  said  to  be  under 
duress  ;  but  when  the  petition  is  subscribed  by  the  proper 
number  of  creditors,  whose  debts  amount  to  the  sum  re- 
quired by  the  act,  that  duress  must  cease,  and  the  deduc« 
tion  fail.  There  is  nothing,  therefore,  to  prevent  main- 
taining the  suit.  The  note  must  be  taken  to  have 
[*217]  been  delivered  *only  when  it  was  perfected ;  that 
was,  after  the  bankruptcy;  and  the  promise  to 
pay  made  it  good  by  relation  to  that  time. 

Thompson  J.,  delivered  the  opinion  of  the  court  Thii 
action,  we  think,  cannot  be  sustained.  The  consideration 
for  which  the  note  in  question  was  given  undoubtedly  was, 
that  the  payee  should  become,  under  the  insolvent  act,  a 
petitioning  creditor  for  the  maker,  though  for  a  debt  bona 
fide  due  Why  the  defendant,  under  the  circumstances 
stated  in  the  case,  should  be  induced  to  give  the  note,  ia 
not  easily  discernible.  He  had  a  competent  number  of 
petitioning  creditors  without  Hurtin.  But,  whatever  the 
reason  might  have  been,  the  inducement  for  giving  the 
note,  according  to  the  facts  stated  in  the  case,  was,  that 
Hurtin  should  become  a  petitioning  creditor.  We  consider 
the  transaction  to  have  been  founded  in  fraud,  and  'against 
the  policy  of  the  insolvent  act.  Although  others  might 
not  have  been  induced  to  become  petioning  creditors  b/ 
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Hurtin's  example,  yet,  motives  of  humanity  might  have 
influenced  them  to  it  for  the  purpose  of  extricating  the  de- 
fendant from  his  embarrassments,  and  which  they  ought, 
and  probably  would,  have  withheld,  had  they  supposed  hin: 
liable  to  any  of  his  creditors  after  his  discharge.  If  this 
note  be  valid,  Hurtin  not  only  secured  to  himself  a  benefit 
not  common  to  all  the  creditors,  but  will  receive  more  than 
the  amount  of  his  demand.  He  receives  the  dividend  of 
the  insolvent's  estate,  which,  for  any  thing  that  appears, 
might  have  been  twenty  shillings  in  the  pound,  and  be- 
sides, recovers  his  whole  debt  against  the  defendant  on  the 
note.  This  would  be  a  fraud  upon  the  other  creditors;  for, 
if  Hurtin's  demand  be  extinguished  by  the  note  in  ques- 
tion, the  dividend  of  the  insolvent's  estate,  among  his 
other  creditors,  must  be  increased.  We,  therefore,  view 
the  transaction  in  no  other  point  of  light,  than  as  founded 
in  fraud,  the  note  consequently,  void  in  its  creation,  and 
being  so,  the  subsequent  promise  will  avail  nothing.  Con- 
tracts not  founded  in  fraud,  or  on  immoral  considerations, 
may  be  revived  by  subsequent  promises,  though  before 
such  promise  there  was  no  legal  remedy.  This,  however 
applies  only  to  cases  where  the  contract  is  voidable,  and 
not  where  it  is  absolutely  void.  In  such  cases,  no 
subsequent  promise  can  revive  it.  It  is  *a  mere  [*218] 
nudum  pactum,  Hurtin's  debt  was  annihilated  by 
the  defendant's  discharge  under  the  insolvent  act,  land  he 
was  under  no  obligation  in  equity  or  good  conscience  to 
pay  the  debt,  so  as  to  raise  a  consideration  for  the  subse- 
quent promise.  [1] 

[1]  A  noto  executed  bj  a  debtor  to  a  creditor,  to  indace  bim  to  witbdraw 
bto  oppodtioo  to  the  debtor's  obtaining  his  discharge  under  Ibe  insolveBt 
bw,  is  void.     Wiggins  v.  Bush,  12  J.  R.  306. 

A  promissory  note  given  on  the  sale  of  a  chattel  fraudulentlj  represented 
bj  the  seller  to  be  of  great  value,  when,  in  fact,  it  was  of  no  value,  is  without 
eonsideration  and  void.     SHU  v.  Bood,  15  J.  R.  230. 

Fraud  in  the  sale  of  a  chattel  cannot  be  set  up  in  bar  of  a  recovery  of  t 
ao^  given  on  such  sale,  unless  the  rendee,  on  the  disa'^very  of  the  fraud,  !• 
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We  take  it  for  granted,  from  the  admission  stated  in  the 
case,  "  that  the  note  in  question  was  held  by  the  plaintiff 
as  trustee,  and  for  the  benefit  of  some  relation  of  John  H. 
Hurtin,''  that  we  are  to  consider  the  cause  iti  the  same 
point  of  view  as  if  the  original  parties  were  now  before  us. 
Under  these  circumstances,  the  opinion  of  the  court  is, 
that  the  defendant  is  entitled  to  h&ve  judgment 

tftrns  the  artide  purchased  to  the  vendor,  or  shows  it  to  be  entirelj  deetltatt 
of  value.    Burton  v.  Stewart,  3  Wea.  236. 

If  a  note  is  given  for  a  particular  purpose,  and  the  object  for  which  it  wai 
given  should  fail,  tlie  pnyee  ought  to  retain  the  note ;  and  if  he  should  bring 
an  action  upon  it,  the  note  should  be  taken  in  connection  with  the  agpneo* 
ment|  so  as  to  prevent  his  recovery.    Denniatan  v.  Baoon^  10  J.  R.  198. 

As  where  a  note  was  given  to  be  offered  by  the  payee,  for  discount  on  cei^ 
tain  terms,  not  appearing  on  the  face  of  the  note,  .of  extended  credit  and  pay- 
ment by  instiilmeuts,  and  the  proceeds  to  be  applied  in  a  particular  manner, 
the  payee,  on  failing  to  obtain  the  discount,  transferred  the  note,  with  notice 
of  the  agreement:  held,  that  the  indorsee  could  not  maintain  an  action. 

If  a  sherifl^  on  arresting  a  defendant,  take  from  him  the  promissory  note 
of  A.,  indorsed  by  the  defendant  in  blank  as  security,  the  assignment  or 
transfer  is  illegal  and  void,  being  contrary  to  the  statute  concerning  sberiflb; 
and  in  an  action  by  the  sherifi^  as  indorsee  against  the  makerj  the  latter  may 
avail  himself  of  the  &ct  to  defeat  the  action.     Strong  v.  TbmAnru,  8  J.  R.  98. 

A  note  made  by  an  administrator,  as  administrator,  by  which  be  promises 
to  pay,  Ac ,  for  value  received  by  the  intestate  and  his  heirs,  is  void,  for  want 
of  consideration.     7hn  Eyck  v.  Vanderpoel^  8  J.  R.  120. 

It  seemR,  that  a  note  given  for  a  pretended  title  is  not  void  in  the  handi 
of  an  indorsee.    Baker  v.  Arnolds,. ?i  Cai.  R.  279. 

It  seems,  that  a  note  g^ven  by  a  devisor  in  his  lifetime  to  secure  a  devisee 
in  a  will  against  the  alteration  or  revocation  of  the  will,  is  without  coosideFa- 
tion  and  void.     Winchell  v.  Latham,  6  Cow.  682. 

Where  the  owner  of  a  slave  told  him,  that  if  he  could  procure  good  notee 
for  $200,  &c.,  he  would  immediately  manumit  and  set  him  free ;  and  the  slave 
procured  the  notes  and  delivered  them  to  his  master,  who  delivered  a  deed 
ot  manumiasion,  and  procured  a  regular  certificate  from  the  overseers  of  the 
poor,  according  to  the  statute,  but  refused  to  deliver  the  deed  to  the  slave 
and  kept  it  two  years,  during  which  time  he  held  him  as  a  slave.  In  an 
action  brought  on  one  of  the  notes,  against  the  maker,  held  that  there  wai 
a  &llure  of  the  consideration,  and  the  plaintiff  could  not  recover.  Piky  n 
ifPkristy,  19  J.  R  62.    N.  T.  1  ig.,  vol.  1,  p.  286,  et  seg. 
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Ely  against  Yxs  Beuren. 

Afte^  verdiot  in  a  Justioe's  conrt  in  an  action  for  a  penalty,  it  will  be  in- 
tended that  the  oflence  proved  was  such  as  warranted  tlie  penalty  de- 
clared for.  and,  therefore,  all  want  of  form  in  the  declaration  cured.  In 
such  a  suit,  if  only  a  portion  of  the  penalty  be  demanded,  it  will,  after 
rerdict,  be  intended  the  residue  was  waived,  and  the  defendant  below 
cannot  assign  for  error  that  less  was  recovered  than  might  have  been 
saed  for.  Alleging  a  fact,  which  is  no  offence,  and  for  which  damages 
appear  not  to  have  been  given,  is  not  error,  and  only  matter  of  aggrava- 
tion. 

On  certiorarl  Tlie  suit  below  was  under  the  15th 
section  of  the  act(a)  concerning  slaves  and  servants,  to  re- 
cover the  penalty  of  12  dollars  and  50  cents,  for  trading 
with  the  slave  of  the  plaintiff.  The  declaration  was  for 
only  12  dollars  and  50  cents,  stating  the  trading  to  be  the 
amount  of  two  dollars,  and  that  the  defendant  had  also 
inoculated  the  child  of  his  slave. 

The  errors  submitted  were,  1.  That  the  kinds  of  goods 
gold  were  not  set  forth.  It  might  have  been  liquor;  and 
then,  under  the  15th  section,  the  penalty  was  only  five 
dollars;  2.  That  the  plaintiff  should  also  have  declared 
for  the  treble  value  of  the  articles  traded  in ;  the  action 
having  been  for  only  half  of  the  forfeitures  incurred,  for 
the  two  sums  of  12  dollars  and  50  cents,  and  the  treble 
value  of  the  goods,  make  but  one  penalty ;  8.  That  the 
inoculation  complained  of  was  no  offence. 

Per  Curiam.  We  must,  after  trial,  intend  that  the  trad- 
ing was  shown  by  proof  to  be  within  the  15th  section,  and 
was  not  for  strong  liquor.  As  to  the  suit  being  for  only 
a  part  of  the  penalty,  it  is  clear  that  the  plaintiff  was  enti- 
tled to  what  he  did  demand,  the  12  dollars  and  50  cents ; 
1)6  might  have  waived  the  treble  damages,  as  he  had  a 
right  to  do,  and  the  defendant  below  cannot  complain  that 

(a)  1  Ber.  Laws,  618. 
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the  plaintiff  has  recovered  less  than  he  might  have  sued 
for.  The  parties  appeared  at  the  trial,  and  no  objection 
was  taken  to  the  form  of  the  declaration  ;  every  informa- 
lity of  it  is,  therefore,  cured ;  and  we  must  now  in- 
[*219]  tend  the  substance  of  it  was  proved.  *Tho  inocu- 
lation, therefore,  was  idle  and  null.  It  was  but 
mere  aggravation,  and,  as  only  a  single  penalty  was  reco- 
vered, it  is  evident  no  damages  were  given  on  that  account 

Judgment  affirmed. 


Petrie  against  WooDWORTH. 

Where  a  name  appears  to  be  a  foreign  one,  a  variance  of  a  letter,  which,  ac- 
cording to  the  pronunciation  of  that  language,  does  not  vary  the  sound, 
is  not  a  mtsnomer.  Declaring  for  damages  "  on  account  of  not  fulfilling 
a  contract  for  a  lot  of  land,"  in  a  certain  place,  \a,  before  a  justice^  soffl- 
cientlj  certain. 

In  error  on  certiorari,  the  exceptions  were,  Ist.  That 
the  defendant  below  pleaded  in  abatement  a  mtsnomer^  in 
being  sued  as  Petris  instead  of  Petrie;  2d.  That  the  de- 
claration was  uncertain  and  insufficient. 

Per  Curiam.  It  was  not  a  misjiomer.  It  was  the  same 
surname,  with  the  misspellmg  of  one  letter.  The  pronun- 
ciation would  still  be  the  same  in  French  as  the  name 
seems  to  import  [1]     It  may  also  be  well  inferred  from  the 

[1]  The  New  York  Code  (sect  175)  provides:  when  the  plaintiff  shall  be 
ignorant  of  the  name  of  a  defendant,  such  defendant  may  be  designated  in 
anj  pleading  or  proceeding,  by  any  name ;  and  when  his  true  name  ahaU  be 
discovered,  the  pleading  or  proceeding  may  be  amended  accordingly. 

A  middle  letter  in  one^s  name  being  no  part  thereof  a  variance  in  this  re- 
spect between  a  written  contract  as  set  forth  in  the  pleadings,  and  that  pro* 
duced  in  evidence,  is  immaterial    Milk  v.  Christie^  1  Hill,  102. 

A  variance  in  the  name  of  a  corporation  which  does  not  render  it  mate- 
rially different  in  substance  from  the  true  name  will  not  injure,  especially  in 
proceedings  in  wliich  tlie  corporation  is  not  a  party  to  the  record.  fJu 
People  V.  Bunklee,  9  J.  R.  147.    N.  Y.  Dig.,  vol.  4,  p.  770,  et  seq. 
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return,  that  it  appeared  to  the  justice  that  the  defendant 
was  as  well  known  by  one  name  as  the  other,  if  they  be 
different ;  and  such  a  replication  to  such  a  plea  is  good 
The  second  objection  has  no  weight.  The  declaration  is 
good  enough.  It  was  "  for  damages,  on  account  of  the  de- 
fendant's not  fulfilling  a  contract  for  a  certain  lot  of  lease 
land,  lying  in  Gherman  Flats."  We  are  of  opinion  that  tb^ 
judgment  be  affirm6d.[l] 


Manny  agam^  Dobie. 

It  is  error  in  a  Justice  to  award  a  venire^  on  a  defitnlt,  or  when  a  defendant 
does  not  plead. 

On  certiorari.  The  defendant  below  reftised  to  plead, 
on  which  the  justice  awarded  a  venire^  which  was  now  as- 
signed for  error. 

■ 

Per  Cktriam.  The  judgment  must  be  reversed.  Tha 
reward  of  a  venire  was  erroneous.  It  cannot  be  done  on  a 
judgment  by.  defauli,  or  where  the  defendant  does  not 
plead.    An  issue  must  be  joined. 

[1]  The  declaration  alleged  a  contract  to  sell  "  a  crop  of  barlej,  snpposed 
to  be  about  nine  hundred  bushels,"  and  the  one  produced  in  evidence  was, 
to  sell  "  a  crop  of  barlej,  about  nine  hundred  bushels ;"  held,  not  a  material 
rarianoe.     Coonley  v.  Anderson^  1  Hill,  619. 

So  the  declaration  stating  a  contract  to  deliver  barlej  **  on  or  beforo  the 
1st  daj  of  November ;"  held,  not  a  material  rarianoe,  though  the  contraol 
given  in  evidence  was  to  deliver  the  barlej  "bj"  that  day.    Id. 

A  variance  between  the  declaration  and  proof  must  be  objected  to  at  the 
trial,  and  if  not  objected  to  at  that  time,  the  party  cannot  afterward  avail 
kimself  of  it    Pih9  v.  Eoaiu,  15  J.  B.  210.    N.  Y.  Dig.,  vol  4,  p.  lit. 
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Skith  and  Delai£AT£B  against  Bichardson. 

I(J  in  consequence  of  a  breach  of  contract  in  not  transporting  goods^  ttier  bt 
sent  by  another  conveyance,  and  lost,  damages  cannot  be  reooTered  ftf 
their  valne  as  at  the  port  of  destination,  nor  will  they  be  allowed  for  in- 
terest lost  in  consequence  of  not  being  in  cash  for  them  at  the  time  whcsi 
they  otherwise  would  have  been  sold. 

Gold  moved  to  set  aside  the  report  of  referees  in  tbia 
suit,  on  an  affidavit  stating,  that  it  was  instituted  to  recover 
damages  for  a  breach  of  contract,  in  not  transporting  5,000 
staves,  belonging  to  the  plaintiffs,  from  Chaumont,  in  the 
county  of  Oneida,  to  one  Esseltyne's,  on  the  river 
[.*220]  *St  Lawrence,  in  consequence  of  which,  the  plain- 
tiffs themselves  undertook  to  do  it,  at  an  unusual 
season  of  the  year;  and  in  the  attempt,  the  raft  was  cast 
away,  and  600  staves  lost  That  under  these  circumstan- 
oes,  the  referees,  in  assessing  the  damages,  estimated  tbem 
at  the  full  value  which  the  staves  would  have  brought  at 
the  Montreal  or  Quebec  market,  and  repprted  341  dollars 
due.  This,  he  contended,  was,  in  the  first  place,  an  im- 
proper rule  to  go  by :  for,  should  even  the  defendant  be 
liable  for  the  amount  of  the  staves  lost,  it  could  be  only 
for  so  much  as  they  were  worth  on  the  spot  where  they 
!ay.(a)  But,  secondly,  he  argued,  that  the  report  ought  to 
have  been  for  damages  merely  on  account  of  the  breach 
of  the  contract,  which  was  to  transport  for  87  dollars,  with- 
out any  regard  to  the  property  in  question  ;  especially  as 
the  plaintiff  had,  by  their  unwarrantable  conduct,  exposed 
it  to  unusual  and  excessive  risks. 

(a)  But  for  goods  embie^led  or  lost  on  a  voyage,  though  without  fraud  on 
the  part  of  the  master,  he  is,  under  the  bill  of  landing,  liable  to  damages  ac- 
cording ^  the  net  value  at  the  port  of  delivery.  WeUkinson  v.  Langhton^  8 
Johns.  Rep.  213,  see  also  EUiot  and  Stewart  v.  RvaseU  and  Lewis^  10  Johna 
Rep.  1,  as  to  liability  of  owners  of  vessels  on  inland  waters  who  carry  foi 
birs. 
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EmoUj  contra,  urged,  that  the  action,  as  appeared  from 
the  declaration,  demanded  damages  for  five  several  reasons : 
1st  For  goods  sold  and  delivered;  2d.  For  the  loss  of  600 
staves ;  8d.  For  the  breach  of  the  contract^  in  consequence 
of  which  the  staves  could  not  be  delivered  in  season,  and 
thereby  the  plaintiffs  suffered  from  a  depreciation  in  the 
market;  4th.  For  a  loss  and  injury  sustained,  in  being 
obliged  to  transport  in  an  unfavorable  and  dangerous 
season,  at  greater  hazard  and  expense ;  5th.  By  way  of  in- 
terest on  the  price  of  the  staves  from  the  time  when  they 
would  have  been  disposed  of  to  that  at  which  they  were 
actually  lost  That,  therefore,  the  report  might  be  founded 
on  the  value  of  the  goods  sold,  and  as  the  sum  at  which 
the  referees  assessed  the  damages,  might  have  been  the  ac- 
tual loss  to  the  plaintiffs,  by  not  having  their  property  at 
market  in  due  season,  the  application  ought  not  to  be 
granted. 

Oold^  in  reply.  The  goods  sold  and  delivered,  were  fur- 
nished in  payment  of  the  87  dollars  consideration  money 
for  transporting  the  staves.  Besides,  on  a  contract  where 
the  sum  paid  was  so  small,  it  is  contrary  to  all  reason 
to  make  the  party  to  perform  insure  the  articles  against 
the  hazards  of  the  voyage,  and  that,  too,  at  an  un- 
seasonable period.  Nor  can  he,  with  greater  propriety,  be 
called  on  to  compensate  for  a  loss  of  market ;  for,  had  he 
entered  on  his  undertaking,  rum  constat^  the  staves  would 
have  arrived. 

♦Tompkins,  J.,  delivered  the  opinion  of  the  [*221] 
court  The  affidavit,  on  the  part  of  the  defend- 
ant, alleges  that  the  cause  of  action  presented  by  the  plain- 
tifEs  to  the  referees,  was  the  non-performance,  by  the  de- 
fendant, of  a  contract  to  transport  staves  belonging  to  the 
plaintiffs. 

For  the  plaintiffs  it  is  alleged,  that  evidence  was  adduced 
by  them  in  support  of  five  grounds  of  action.    The  first 
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ground  it  was  incumbent  on  the  plaintiffs  to  prove,  in  ordei 
to  make  out  the  consideration  for  the  defendant's  promise, 
which  is  stated  to  have  been  goods  sold  and  delivered; 
and  the  other  four  grounds  grow  out  of  the  special  con- 
tract.   The  affidavits  are,  therefore,  reconcilable. 

We  are  inclined  to  think  the  referees  have  adopted  an 
incorrect  principle,  in  fixing  the  damages  of  the  plaintiffs. 
The  price  which  the  articles  to  be  transported  might  have 
brought  at  the  Quebec  or  Montreal  market,  is  too  uncertain 
and  unreasonable  to  be  admitted  as  a  rule  of  damages; 
neither  ought  the  referees  to  have  taken  into  the  account 
interest  upon  such  price.[l]     It  also  appears,  that  upon  the 

[I]  When  work  is  done  under  a  special  contract  but  not  in  conformity  to 
It,  and  there  is  a  recovery  against  a  party  who  is  not  in  fault,  an  ample  allow- 
ance should  be  made  for  all  such  damages  as  the  defendant  has  sustained  by 
any  departure  from  the  contract    Ladue  v.  Seymour^  24  Won.  60. 

The  damages  recoverable  against  carriers  for  the  negligent  loss  or  injury 
of  goods  entrusted  to  them  for  transportation,  are  to  be  ascertained  by  re- 
torting to  the  price,  which  goods  of  the  same  kind  and  quality  bore  in  marke* 
at  the  time  the  injury  occurred;  and  thia  though  subsequent  experiments  in 
the  use  of  such  goods  have  resulted  in  showing,  that  the  market  prico  was 
almost  wholly  imaginary,  their  real  value  being  little  or  nothing.  Smith  ▼. 
€frifflt?i,  3  Hill,  333.  See  Smithy,  Richardson,  3  Cai.  R.  219;  BrarJoftv, 
M'Nair,  14,  J.  R.  170 ;  Watkinson  v.  Laughton,  8  J.  R.  213 ;  Elliot  v.  BuaseU, 
10  J.  R.  1. 

Thus  In  an  action  against  common  carriers  for  a  negligent  injury  to  a  quan- 
tity of  mulberry  trees  which  had  been  delivered  to  them  for  transportation, 
alter  the  plaintiff  had  given  evidence  of  the  .market  value  of  the  trees  at  the 
time  the  injury  occurred,  the  defendants  offered  to  prove,  that  trees  of  th« 
same  species  had  since  been  ascertained,  from  adual  experiment,  to  be  cT 
no  real  value— that  their  market  value  at  the  time  of  the  injury,  was  ficti- 
tious,— that  they  were  not  worth  cultivating  with  a  view  to  the  raising  of 
the  silk  worm, — that  those  in  question  were  purchased  by  the  plaintiff  for 
the  purpose  of  growing  seedlings  for  sale,  and  that  they  were  of  no  value  for 
such  purpose  the  next  year  after  the  purchase ;  hold,  that  the  evidence  was 
inadmissible.     Id. 

Evidence  of  a  latent  defect  in  the  trees  in  question,  which  developed  Itself 
after  the  injury  complained  of,  wliereby  they  proved  inferior  in  value  to 
healthy  trees  of  the  same  species  would  have  been  admissible.    Id. 

In  cases  where  the  market  value  of  goods  is  the  proper  test  of  damagM^ 
the  law  contemplates  a  range  of  the  entire  market  and  the  average  of  pricei 
as  thus  found,  r  mning  through  a  reasonable  period  of  time;  not  any  suddra 
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defendant's  failure  to  fulfil  his  engagement,  the  staves  were 
taken  into  the  possession  of  the  plaintiffs,  and  lost  by  them, 
in  attempting  totransport  them  at  an  unusual  and  verjdan- 
gerous  season.  It  is,  therefore,  questionable,  whether  the 
entire  loss  of  the  staves  is  not  attributable  to  the  impru- 
dence and  default  of  the  plaintiff;  but  even  if  the  defend- 
ant is  answerable  for  them,  the  value  of  the  staves  at  Chau- 
mont,  and  not  the  possible  market  price  at  Quebec  or  Mon- 
treal, ought  to  have  governed  the  referees.  We  are,  there- 
forOi  of  opinion,  the  defendant  ought  to  tike  the  effect  of 
his  motion. 

Motion  granted. 


The  People  against  Smith. 

^f  an  attoraej  withhold  the  money  of  hU  client,  this  court  will  aflhrd  relief 
In  a  summary  way,  without  driving  the  client  to  an  action. 

PEin)LET0N'  having,  on  a  former  day,  obtained  a  rule  to 
show  cause  why  an  attachment  should  not  issue  against  the 
defendant,  for  appropriating  money  collected  for  his  client, 
who  was  in  prison,  now  moved  to  have  it  made  absolute ; 
and  in  support  of  the  application,  cited  Say.  51, 169 ;  4 
Burr.  2060 :  Stra.  621,  and  1  Burr.  654. 

Woods,  contra,  insisted  the  proceeding  was  unwarranted ; 
that  the  money  was  retained  for  costs  and  other 
demands,  *and  if  such  a  measure  was  adopted  it     [^22] 
would  be  placing  an  oflScer  of  the  court  in  a  worse 

and  transient  inflation  or  depression  of  prices,  resulting  from  causes  inde- 
pendent of  the  operations  of  lawful  commerce.  Smith  v.  GriffUhf  3  Hill,  833. 
SeeTTefff  ▼.  WerUworiK,  3  Cow,  82. 

The  price  paid  for  an  article  hy  a  party,  whose  damages  depends  upon  tha 
market  value  of  it,  may  be  given  in  evidence  against  him  in  aicertaining 
snch  value.    Id.    N.  Y.  Dig.,  vol.  S,  p.  646,  eiaeq. 
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situation  than  any  other  citizen,  as  he  would  thus  lose  tht 
benefit  of  a  trial  by  jury. 

Per  Curiam.  There  is  no  doubt  of  the  authority  of  the 
court  to  proceed  against  attorneys,  for  misbehavioc,  in  this 
summary  way.  The  case  in  Say.  169,  is  in  point.  The 
defendant's  conduct  has  been  so  very  improper,  that  we 
are  bound  to  interfere.  We,  accordingly,  by  a  special  role^ 
direct  that  he  exhibit  to  the  clerk  of  the  court,  in  New- 
York,  within  ten  days  his,  counter  demands  for  costs,  and, 
if  any  balance  appear  due,  on  liquidation  of  the  accounts, 
that  he  pay  it  in  twenty  days,  or  the  attachment  issue.  [1] 


Jackson,  ex  dem.  Wilber,  against  Brownell. 

A.  sherifiTs  sale  of  lands  under  tifi.  fa,  is  not  void,  because  on  a  judgment 
fessed  on  a  bond  given  bj  a  man  otherwise  in  debt,  and  tiie  -obitgM  de- 
clare he  means  to  befriend  the  obligor  and  his  family,  one  of  when  is  «> 
cepted  as  the  purchaser  under  the  execution,  without  paying  the  sheriff 
the  consideration  money,  and  the  family  of  the  obligor  continue  in  poosei 
sion  as  before.    Aliter^  if  it  appear  the  bond  was  not  for  an  actual  debt. 

In  ejectment,  the  lessor  of  the  plaintiff  made  title  un- 
der a  sherifTs  sale,  by  virtue  of  a  Jl.  fa.  issued  on  a  judg- 
ment against  George  Brownell,  signed  the  fifth  of  August, 
1801,  in  a  suit  instituted  before  October  term,  1800.  The 
defendant  relied  on  a  sale  by  virtue  of  a  ^./i.  upon  a  judg- 
ment by  confession,  on  a  bond  for  4,000  dollars,  dated  the 
1st  of  October,  1800,  to  one  Bradford  Richmond,  under 
whom  she  held. 

Upon  the  trial,  it  appeared  that  Eichmond  himself  waa 
a  man  of  no  property ;  but  that  he,  having  been  deputed  by 

[I]  Where  an  attorney  keeps  the  money  of  bis  dient^  whidt  be  hM  ool^ 
•ected,  without  a  legal  right  to  do  so,  he  will  be  compelled,  on  motk>iiy  to  f§f 
the  same,  with  the  damages  allowed  by  statute.  Durm  r.  lUnavtam,  ^ 
Howard's  Miss.  Rep  579. 
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several  persons  to  recover  debts  dae  them  from  George 
Brownell,  had  taken  from  him  a  bond  and  warrant  of  at« 
torney  for  the  various  amounts  on  which  the  judgment  by 
confession  had  been  obtained,  and  had  settled  with  the 
creditors  of  Brownell  for  their  respective  demands,  by 
giving  his  own  responsibilities.  That,  however,  on  the  day 
of  sale,  no  money  consideration  was  seen  to  pass  from  the  de- 
fendant, who  was  the  daughter  of  the  obligor,  to  Richmond, 
he  only  acknowledging  her  bid,  and  giving  a  receipt  for 
4,000  dollars,  for  which  sum  there  was  a  report  she  had 
given  her  notes.  That,  from  the  conduct  of  Brownell's 
family  at  the  vendue,  there  seemed  to  be  no  uneasiness  of 
mind  at  the  circumstance  of  his  property  being  sold ;  on 
the  contrary,  they  appeared  anxious  to  bring  it  as  much 
under  it  as  possible ;  and  that,  since  the  period  of 
sale,  the  family  of  the  obligor  *had  resided  on  the  [*223] 
lands  in  question,  without  any  apparent  alteration 
in  the  manner  of  working  and  conducting  them,  from  that 
which  was  before  observed.  In  addition  to  these  facts,  it 
was  in  testimony,  that,  previous  to  the  auction,  Richmond 
had  expressed  himself  in  a  very  friendly  way  with  respect 
to  the  obligor,  by  saying  he  did  not  wish  to  injure  him, 
and  intended  to  give  him  a  chance. 

From  these  circumstances,  it  was  contended  the  sale  w^ 
fraudulent,  and  the  judge  charged,  that  if  the  jury  believed 
the  bond  and  warrant  of  attorney  were  given  to  Richmond 
upon  an  assurance  or  understanding  that,  on  the  conse« 
quent  sale  which  might  take  place,  some  favor  or  benefit 
should  be  shown  or  allowed  to  Brownell,  or  his  family ;  or 
that  there  was  any  secret  trust  or  confidence  between 
Brownell  and  Richmond  for  that  purpose,  it  would  be  evi- 
dence of  fraud  against  the  creditors;  and  although  the 
amount  for  which  the  bond  was  given  was  due,  their  verdict 
ought  to  be  for  the  plaintiff,  in  consequence  of  which  they 
to  found. 

It  was  now  submitted  to  the  court  whether  the  judge 

Vol.  III.         •  27 
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had  not  misdirected  the  jury,  and  the  verdict,  they  in  con- 
Rcquence  rendered,  ought  not  to  be  set  aside. 

Livingston,  J.,  delivered  the  opinion  of  the  court 
Were  it  certain  that  the  jury  proceeded  on  the  ground  of 
Bichmond's  demand  being  fictitious,  we  should  not  disturb 
their  finding.  The  probability,  however,  is,  that  they 
acted  under  a  belief  of  Bichmond's  having  promised,  or  that 
theie  was  an  understanding  between  the  parties,  that,  in 
the  disposal  of  his  property,  favors  hould  be  shown  to 
Brownell  and  his  family.  This  would  have  been  in  con- 
formity with  that  part  of  the  direction  of  the  learned  judge 
who  tried  the  cause,  which  is  supposed  to  be  incorrect. 
Whether  it  were  so  or  not,  will  now  be  examined.  Such 
understanding,  with  respect  to  personal  property,  it  is  con- 
ceded, would  have  been  fraudulent;  but  it  may  well  be 
doubted  whether  the  considerations,  which  govern  cases  of 
this  kind,  apply  to  real  estates.[l]  These  arrangements 
between  debtor  and  creditor  are  not  deemed  fraudulent, 
because  of  any  illegality  in  the  transaction,  as  it  regards  the 
parties  themselves,  but  on  account  of  their  tendency  to  de- 
ceive and  impose  on  third  persons.  It  were  a  cruel  policy 
in  any  code  of  laws  to  interdict  every  species  of  fa- 
[*224]  vor  to  an  *unfortunate  debtor,  under  the  penalty 
of  vacating  all  securities  taken  on  those  terms. 
On  the  contrary,  a  creditor  may  be  as  indulgent  and  show 
what  favor  he  pleases,  as  the  price  of  obtaining  security  on 
lanVi  for  a  doubtful  debt ;  care  must  only  be  taken  that 
there  be  no  secret  understanding  constituting  a  trust  in  the 
creditor,  in  derogation  or  contravention  of  the  ostensible 
alienation,  or  the  transfer  will  bei  deemed  a  cover  by  which 
other  creditors  will  not  be  prejudiced,  or,  in  other  words,  a 
change  of  estate  will  not,  under  such  circumstances,  be 

[I]  The  bare  fact  of  a  grantor  remaining  in  poflflession  of  lands,  conrejed 
■bj  him  to  a  third  person,  is  not  enough,  uncorroborated  by  other  droQQH 
stances,  to  subject  the  transaction  to  the  imputation  of  fraud.  Soery  ▼.  EA 
garton,  7  Wend.  269. 
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coDsidered  as  having  taken  place.  But  nothing  of  this 
kind  occarred  here.  It  is  not  denied  that  the  laud  passed 
by  the  sheriflTs  deed  to  Eichmond,  nor  pretended  that  he 
holds  it  in  trust  for  Brownell,  or  any  of  his  family,  but  only 
that  he  had  no  right  to  obtain  judgment,  on  a  promise  to 
permit  them  to  remain  in  possession,  on  terms  of  particu- 
lar favor.  In  this  promise  we  perceive  nothing  illegal.  If 
Bichmond's  debt  were  in  danger,  and  he  could  not  ob- 
tain judgment  on  his  own  terms,  he  must  submit  to  those 
of  his  debtor,  who,  in  giving  a  now  security,  had  a  right 
to  make  the  best  bargain  he  could,  so  that  others  were  not 
defrauded.  What  was  to  have  prevented  Richmond's 
taking  a  mortgage  for  his  debt  on  this  very  property,  pay* 
able  on  the  death  of  Brownell,  and  with  an  express  agree- 
ment that  the  latter  should  enjoy  the  premises  during  his 
life,  or  for  a  shorter  period  ?  or  receiving  an  absolute  deed 
in  extinguishment  of  his  debt,  under  an  agreement  to  give 
a  lease  immediately  to  Brownell,  for  one  or  more  years,  or 
as  long  as  he  might  live,  at  a  pepper-corn  per  annum? 
Agreements  of  this  nature  can  only  be  impeached  on  a  sup- 
position that  there  is  no  difference  between  such  cases  and 
that  of  Twyne.  A  moment's  consideration  must  convince 
us  of  the  contrary.  Besides  that,  Twyne  was  prosecuted 
on  the  18th  Eliz.  cap.  5,  for  making  and  publishing  a  fraud- 
ulent gift  of  goods ;  not  one  of  the  badges  of  fraud  tliere 
relied  on  exists  here. 

1.  The  gift  in  that  case  was  general,  without  excepting 
apparel,  or  any  thing  of  necessity.  Here  was  no  gift  at 
all,  but  a  judgment  which  could  only  be  satisfied  by  a  sub- 
sequent public  sale,  and  of  so  much  property  only  as  might 
be  worth  the  debt. 

*2.  Twyne's  debtor  continued  in  possession,  used  [*225] 
the  goods  as  his  own,  and  thereby  defrauded  and 
deceived  those  with  whom  he  traded.  This  could  not  hap- 
pen here.  The  defendant  held  the  premises  under  Eich- 
mond, and  paid  rent.  But  if  .she  had  occupied  them  gratis, 
possession  of  real  property  is  not  considered  as  such  evi- 
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dence  of  title,  as  to  give  the  occupant  a  credit  in  conse- 
quence of  it  The  party  may  be  a  tenant  of  the  lowest 
grade,  or  the  property  may  be  encumbered  beyond  its 
worth,  which  is  often  the  case,  long  after  the  mortgagor's 
possession  continues.  The  reason,  therefore,  why  potsses* 
sion  of  goods  (which  is  generally  the  only  criterion  of  this 
species  of  property)  after  sale  is  considered  fraudulenty  fidls 
altogether  when  applied  to  lands. 

8.  In  Twyne^s  Case^  the  gift  was  made  in  secret.  This 
transaction  was  as  public,  as  matter  of  record,  and  a  sale  at 
auction  could  make  it. 

4.  It  was  also  made  pending  a  writ.  This  does  not  ap- 
pear to  have  been  the  case  here.  A  debtor,  after  suit  by 
one  creditor,  has  undoubtedly  a  right,  where  no  bankrupt 
laws  interfere,  to  confess  judgment  to  another,  or  to  give  him 
any  other  preference  or  security  he  pleases.  All  that  ap* 
pears  here  is,  that  Meeker's  suit  was  commenced  before  the 
third  Tuesday  of  October,  1800,  and  that  the  bond  to  Bich- 
mond  was  executed  the  first  day  of  that  month,  so  that  the 
latter  may  have  been  prior  to  any  lis  pendens  against 
Brownell. 

The  two  last  indicia  of  fraud  in  Twyn^s  Cast  were  a 
trust  between  him  and  his  debtor,  and  the  gift's  stating  on 
its  face,  that  it  was  made  honestly,  truly,  and  hona  fide. 
Neither  of  these  marks  appear  here. 

Our  opinion,  therefore,  is,  that  no  assurance  by  Rich- 
mond to  show  favor  to  Brownell  or  his  family,  as  far  as  it 
respected  his  real  estate,  or  any  secret  trust  or  understand- 
ing between  them,  for  that  purpose,  can  avoid  the  judg- 
ment or  sale  made  under  it.  It  will  always  be  borne  in 
mind,  that  a  conveyance  was  not  to  be  made  by  Brownell 
himself  to  Richmond,  which  would  have  put  it  in  his 
power  to  aliene  a  valuable  estate,  for  a  trifling  debt,  but 
that  it  was  to  proceed,  and  that  after  public  adver- 
[*226]  tisement,  from  a  *public  and  sworn  officer.  At 
this  vendue  any  one  could  bid,  and  his  other  cre- 
ditors might  have  prevented  the  land  selling  for  less  thac 
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Its  value.  Not  having  done  this,  they  have  no  right  to 
eomplain  of  the  price,  or  of  the  indulgence  shown  to  the 
former  proprietor  or  hia  family. [1] 

New  trial,  with  costs  to  abide  the  event  of  the  suit. 

'  [I]  Where  a  judgment  was  confessed  hj  a  party,  after  an  injunction  haa 
been  granted  against  him  in  chancery,  interdicting  all  conveyances,  &c.,  but 
at  the  time  of  the  sefvice  of  tlie  svbpcBna,  did  not  appear,  nor  was  actual 
notice  giv^ti  to  the  plaintiflli,  to  whom  the  judgment  had  been  confessed,  be- 
Ibre  it  had  been  docketed ;  a  sale  under  it  was  held  valid,  notwithstanding 
the  lApendms.    Jackson  v.  Roberts,  1  Wen.  478. 

Where  the  defendant  has  no  title  to  land  sold  on  a  fi.  fa.^  for  which  the 
riierUr  has  given  a  certificate  of  sale  to  the  purchaser,  and  indorsed  the  sum 
bid  on  the  fi.  fa.,  relief  will  not  be  grant;ed  on  motion,  but  the  purchaser 
should  go  to  a  court  of  equity.     Lansing  v.  QuackenbusJi^  6  Cow.  38. 

An  agreement  between  persons  having  separate  and  distinct  interests,  not 
to  bid  against  each  other  at  a  sberifiTs  sale,  but  to  divide  the  profits  of  the 
purchase,  is  against  public  policy ;  and  is  fraud  upon  other  persons  interested 
in  the  sale.    Id. 

It  seems,  that  an  attorney  who  issues  an  execution  cannot  become  a  pur- 
diaser  at  the  sherifTs  sale,  either  on  his  own  account,  or  as  the  agent  of  a 
third  person,  without  the  consent,  and  against  the  interest  of  his  client,  and 
leaving  the  olient^s  debt  unsatisfied.     Id. 

Where  tlie  client  himself  is  not  prohibited  from  purchasing,  the  attorney 
nay  purchase,  with  his  assent ;  and  neither  the  defendant  in  the  execution 
nor  a  t^ird  person  can  object  to  the  validity  of  such  a  purchase.    Id. 

A  purchase  made  by  a  person  standing  in  the  execution  of  agent  or  trustee 
for  the  sale,  however  fair  and  honest  it  may  have  been,  must  be  set  aside  on 
the  application  of  the  eesttU  que  trust,  or  principal ;  if  sudi  application  is  made 
within  a  reasonable  time.    Id. 

If  the  application  is  not  made  within  a  reasonable  time,  it  will  bo  con- 
sidered as  a  waiver  or  abandonment  of  the  riglit.    Id. 

What  shall  be  deemed  a  reasonable  time  has  not  been  settled  by  any  fixed 
nile;  and  seems  to  depend  upon  the  exercise  of  the  sound  discretion  of  the 
eourt;  under  all  the  circumstances  of  each  particular  case.    Id. 

A  person  who  is  incapaciated  f\rom  purchasing  on  his  own  account  canno*. 
pnrohaae  as  the  agent  of  a  third  person ;  neither  can  he  become  a  purchaser 
Uuciigh  the  intervention  of  another.    Id.    N.  Y.  Dig.,  vol  4,  p.  1107,  ^m| 


26  a  CASKS  IN  THE  SUPRlifi^B  COURT. 


Liotard  v.  GniTet. 


LiOTARD,    D,  W.    Crommeun,   and  B.  L   Cboioieldi 

against  GRAVES. 

If  •  vessel  be  destined  for  a  port  which  is  suspected  to  be  blockaded  hj  the 
British,  with  directions  to  call  at  a  particular  place  fbr  the  ordon  of  tks 
oorrespondent  residing  at  the  blockaded  port,  and  to  whom  she  is  voqiiaU- 
fiedlj  addressed,  it  is  not  a  breach  of  duty  in  him  to  order  the  Teasel  tohii 
own  port ;  and  if  she  be  taken  in  going  there,  and  condemned  for  being 
guilty  of  a  breach  of  blockade,  the  correspondent,  if  he  appear  to  have 
acted  iu  good  faith,  will  not  be  liable.  On  an  open  account  current  inte- 
rest is  not  allowable,  unless  by  the  custom  of  the  trade  or  prirale  agree- 
ment 

Assumpsit  to  recover  the  balance  of  an  account  carrent| 
the  amount  of  which  was  allowed  to  be  just,  provided  the 
plaintiffs  were  entitled  to  compound  interest  on  the  an- 
nual rests,  and  had  not  made  themselves  liable  for  the  value 
of  a  cargo  consigned  to  them  by  the  defendant  and  Gteorge 
Barnewall.  To  ascertain  these  points,  the  case  which  had 
been  referred  to  arbitration  by  consent,  now  came  up  for 
the  direction  of  the  court  on  the  points  of  law,  all  objec- 
tions as  to  the  right  of  setting  off  the  misfeasance  of  the 
plaintiffs  being  waived. 

From  the  voluminous  correspondence  spread  before  the 
court,  and  admitted  as  true,  the  following  appeared  to  be 
the  facts  principally  relied  on. 

Upon  the  24th  of  July,  1798,  the  plaintiflfe  received  a 
letter  from  the  defendant  and  his  then  partner,  Mr.  Vos, 
dated  the  14th  of  June  preceding,  which  said,  "  We  have 
found  a  ship  which  shall  be  the  bearer  of  51  casks,  &c.  It 
is  the  brig  Columbia,  which,  it  is  thought,  will  sail  the  24th 
instant.  The  insurances  will  be  made  here,  but  our  under- 
writers would  not  do  it,  unless  with  the  clause  that  the  wax 
risks  shall  terminate  with  the  dropping  of  the  anchor  in 
the  Texel.  Therefore,  be  cautious,  and  take  seasonable 
measures  to  cover  us  if  there  should  be  an  open  rupture 
between  you  and  your  sister  republic,  and  this  republic, 
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which,  in  our  opinion,  is  unavoidable.  Perhaps  the  con- 
cerned will  let  her  run  into  Hamburgh  for  your  orders, 
which  give,  in  every  event,  to  Boue  &  Co.,  for  the  vessel 
and  cargo  are  under  our  direction.  Should  the  one  or  the 
other  come  to  you,  prepare  yourself  to  expedite 
her  with  all  despatch,  with  200  pipes  of  *gin  (pre-  [*227] 
ferably  from  Shimmel)  and  such  other  goods  as 
we  shall  advise  you.  If  we  have  any  thing  in  your  hands, 
be  careful,  in  the  name  of  heaven,  to  get  it  out  of  the 
country  before  a  confiscation  of  our  property  may  take 
place,"  In  consequence  of  this  letter,  the  plaintiffs,  on  the 
4th  of  August,  wrote  to  Boue  &  Co.,  thus :  "  Messrs.  Voa 
&  Graves,  of  New  York,  have  shipped  on  board  the  brig 
Columbia  51,  &c.,  intended  for  us.  From  the  manner  in 
which  these  friends  write  us,  it  is  possible  the  vessel  may 
come  to  you,  but  they  signify  to  us  positively,  that  the 
captain  must  follow  the  orders  we  shall  give  you ;  if, 
therefore,  he  arrive  in  your  port^  and  the  winds  remain  as 
at  present,  which  circumstance  naturally  drives  the  Eng- 
lish off  our  coast^  you  will  have  the  goodness  immedi- 
ately to  order  him  for  this  place,  where  he  will  enter  with- 
out hindrance,  as  has  lately  been  the  case  with  other 
American  vessels.  But  for  the  purpose  of  your  orders 
reaching  the  captain  without  delay,  we  request  you  to 
transmit  them  to  him  at  the  mouth  of  the  river,  so  that 
he  may  receive  them  immediately."  These  instructions 
were  punctually  followed  by  Boue  &  Co.,  who,  on  the  arri- 
val of  the  Columbia  at  Cruxhaven,  forwarded  to  Weeks, 
her  master,  the  directions  given  to  the  plaintiffs.  On  re- 
ceipt of  them.  Weeks,  unwilling  to  comply  with  their  con- 
tents, repaired  to  Hamburgh  (after  forwarding  a  letter  from 
the  defendant  to  Liotard  &  Co.,)  to  converse  with  Boue  k 
Co.,  on  the  propriety  of  adhering  to  the  orders,  and  Boue 
k  Co.  advised  waiting  eight  days,  to  afford  an  opportunity 
of  communicating  with  Liotard  &  Co.,  on  the  occasion. 
This  Weeks  refused  to  do,  unless  Boue  &  Co.  would  give 
bim  a  written  injunction  to  that  effect.     They  declining  to 
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do  this,  he,  in  obedience  to  the  directions  transmitted  by 
Boue  &  Co.,  sailed  for  Amsterdam,  though  he  knew  it  tc 
be  blockaded,  and  was,  on  the  20th  of  Augost,  taken  by 
n  British  frigate,  and  sent  into  Yarmouth.  On  the  very 
day  of  the  capture,  the  plaintiffs  received  the  letter  for- 
warded to  them  by  Weeks  from  Cruxhaven,  dated  the  80th 
of  June  antecedent,  in  which  the  defendant  and  his  part* 
ner  say,  "the  brig  Columbia,  Benjamin  Weeks  master 
with  her  cargo  bound  to  your  port,  we  have  consigned  to 

you ;  but,  from  motives  of  precaution,  and  with 
[*228]     the  consent  of  *the  underwriters,  she  will  touch 

at  Hamburgh  for  your  orders.  Immediately  on 
receiving  the  present,  you  are  to  ascertain  :  1st  Whether 
your  ports  are  in  a  state  of  blockade ;  2d.  Whether  Ame- 
rican property  will  be  safe  in  your  port,  and  on  shore,  dur- 
ing the  Columbia's  stay  with  you.  If  you  have  the  least 
apprehension  respecting  the  latter,  or  if  the  former  is  ac- 
tually the  case,  the  Columbia  is  to  unload  and  sell  her 
cargo  at  Hamburgh,  and  your  friends  must  despatch  her 
immediately  for  this  place,  with  100  pipes  of  gin,  &c. 
Confiding  in  your  good  judgment  to  act  for  the  best  of  our 
interest,  we  remain,"  &c. 

Upon  the  21st  of  August,  the  plaintifl&  wrote  to  Boue 
&  Co.,  the  following  letter:  *'  We  have,  since  our  last,  re- 
ceived the  honor  of  your's  of  the  17th  instant,  by  which  we 
learn,  with  much  pleasure,  that  the  ship  Columbia,  B.  Weeks, 
of  New  York,  is  safe  arrived  in  your  river.  We  find  that 
naving  received  yOur  letter  at  Cruxhaven,  he  had  left  hia 
vessel  there;  and  proceeded  in  person  to  see  you,  for  the 
purpose  of  receiving  your  orders.  That,  notwithstanding 
his  disinclination  for  going  into  the  Texel,  on  seeing  your 
orders,  he  prepared  to  return  to  Cruxhaven,  and  try  hia 
luck.  It  would  afford  us  much  pleasure  if  he  proceeded 
to  enter.  However,  if  we  had  received  sooner  the  letter 
last  forwarded  us  from  Messrs.  Vos  &  Graves,  we  should, 
considering  the  modifications  therein  contained  of  their 
former  orders,  have  requested  you  to  ascertain  precisely 
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whether  he  could  have  proceeded  through  the  Wadden 
If  not,  you  might  have  procured  him  other  papers,  and 
sent  him  to  the  port  of  Delfziel,  taking  care  to  give  him 
a  good  pilot  to  carry  him  there.  If,  at  the  receipt  of  this, 
he  shall  not  have  yet  sailed,  you  may  still  try  to  prevail" 
upon  him  to  adopt  this  measure,  which  will  likewise  be 
proper,  in  case  he  happens  to  be  sent  off,  on  attempting 
to  enter  our  ports.  But  if  you  can  noways  induce  him  to 
do  so,  then  you  may  unload  the  cargo,  and  send  it  to  us, 
through  the  Wadden,  as  soon  as  possible,  and  we  will 
avail  ourselves  of  the  same  channel,  and  send  him 
his  return  cargo,  of  which  we  will  give  *you  the  [*229] 
particulars.  We  thank  you  for  the  precision  with 
which  you  have  executed  our  orders.  Upon  the  27th  of 
August  the  plaintiff  received  from  the  defendant  and 
his  partner,  a  letter  dated  the  29th  of  the  antecedent 
June,  sayingj  "We  have  the  pleasure  to  enclose  a  bill  of 
lading  and  invoice  of  the  cargo  of  brig  Columbia,  Benjamin 
Weeks  master,  bound  to  your  port,  and  on  our  account  con 
signed  to  you.  Please  to  dispose  of  the  same  to  the  best 
advantage,  and  lose  no  time  in  reloading  this  vessel  with 
160  pipes  6f  gin,  &c.  As  to  the  quantity,  you  may  add  or 
diminish  so  as  to  make  the  invoice  amount  to  about  60  or 
55,000  dollars ;  and  whatever  the  sales  of  the  outward 
cargo  will  amount  more,  you  will  place  to  account,  &c. 
Should  the  forementioned  goods  not  fill  the  brig,  you  may 
augment  the  gin.  You  will  be  careful  to  advise  us,  by 
different  opportunities,  of  the  probable  amount  of  the  re- 
turn cargo,  and  the  time  when  she  is  likely  to  sail,  in  order 
to  make  insurances  here.  We  enclose  a  price  current  for 
the  information  of  you  and  your  friends,  which  will  enable 
you  to  augment  or  diminish  in  the  quantity  of  those 
articles  we  order  according  to  the  price  it  bears  with  you, 
not  losing  sight  of  our  intentions  to  have  the  Columbia 
return  with  a  full  cargo;  and,  respecting  French  brandy, 
we  have  to  observe,  that  we  would  give  it  the  preference  to 
gin,  if  a  pipe  of  the  former  was  to  cost  25  per  cent,  more 
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than  the  latter.  There  are  70  shooks  of  casks,  which 
formerly  held  gin,  if  there  is  time  sufficient  to  have  them 
coopered,  we  would  rather  have  the  gin  you  send  started  in 
them,  as  it  keeps  the  spirit  clear,  or  you  will  have  it  in  your 
'power  to  dispose  of  them  to  advantage.  Captain  Weeks 
may  be  in  want  of  some  new  rigging  and  sails,  with  which 
please  to  supply  him ;  but  let  all  needless  expenses  be 
avoided.  Relying  on  your  zeal  for  our  interest,  we  re- 
main," &c.  Soon  after  this,  the  news  of  the  capture  of  the 
Columbia  having  reached  the  plaintiffs,  they  entered  into  a 
long  exculpatory  correspondence  with  the  defendant,  who 
received  from  Boue  &  Co.  a  detail  of  the  transactions, 
showing  that  no  blame  could  attach  on  them,  as  they  did 

no  more  than  communicate  the  orders  they,  re- 
[*280]     ceived.     The  whole,  however,  terminated  in  *the 

defendant's  claiming  from  the  plaintifl^,  on  con- 
demnation of  the  ship  and  cargo,  their  prime  costs  with 
charges,  giving  them  credit  for  the  sums  received  from  the 
insurers  in  America,  after  deducting  law  expenses,  and 
debiting  them  with  the  amount  of  the  subscriptions  of  those 
underwriters  who  had  failed.  The  right  to  sail  for  Am- 
sterdam, though  blockaded,  had  been  acknowledged  by  the 
opinion  of  counsel  taken  on  the  subject  and  communicated 
to  the  parties  in  the  suit. 

It  was  agreed  that  the  grounds  of  the  sentence  of  the 
British  court  of  admiraaty,  as  stated  in  the  case  of  the 
Columbia,  Weeks  master,  in  1  Rob.  Adm.  Rep.  154,  should 
be  used  as  evidence,  in  the  same  manner  as  a  regular  ex- 
3mplification  of  the  decree.  If  the  plaintiffs  were  not  liable 
for  the  value  of  the  vessel,  &c.,  then,  it  was  admitted,  the 
defendant  would  be  entitled  to  half  the  amount  of  certain 
policies  effected  by  Liotard  &  Co.  in  Amsterdam,  and  re- 
sponsible for  advances  to  Weeks,  and  other  disbursements 
in  London,  while  prosecuting  the  claim  and  appeal  there; 
but,  on  the  other  hand,  should  they  be  answerable,  it  was 
conceded  the  policies  would  enure  to  their  benefit,  and  the 
advances  and  di«harsements  be  at  their  door. 
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BiggSj  for  the  plaintiiTs,  contended,  that  they  bad,  under 
the  words  of  the  defendant's  letter  of  the  14th  of  June,  a 
general  discretionary  power  over  the  whole  consignment. 
The  going  to  Hamburgh  was  for  the  purpose  of  receiving 
directions  whether  vessel  and  cargo,  or  the  one  "  or  the 
other/'  should  proceed  to  Amsterdam,  and  Boue  &  Co. 
were  constituted  by  the  defendant  himself,  his  agent  for 
carrying  into  effect  the  instructions  Liotard  &  Co.  might 
give.  If,  therefore,  any  inconvenience  arose  from  the  man- 
ner in  which  those  instructions  were  executed,  it  was  at- 
tributable to  Boue  &  Co.,  the  agents  of  the  defendant,  ana 
the  plaintiffs,  consequently,  not  liable.  To  still  further 
prove  that  it  was  the  intention  of  the  defendant  to  confer 
this  general  authority,  his  expressions  in  the  next  written 
letterof  the  27th  of  June  mighty  he  said,  be  resorted  to.  The 
vessel  is  there  described  as  "  bound  to"  Amsterdam.  The 
return  cargo  was  to  be  purchased  there,  and  even  that  mod 
ified  according  to  the  judgment  of  the  plaintiffs,  '*on 
whose  zeal  for  their  ^interest  the  defendant  and  [*281] 
his  partner  relied.-'  In  order  to  establish  Amster- 
dam to  be  the  port  of  ultimate  destination,  he  read  from 
the  correspondence  part  of  a  letter  from  Barnewall,  dated 
9th  July,  1798,  saying,  "  In  conjunction  with  our  common 
friends,  Messrs.  Vos  &  Graves,  I  have  loaded  the  brig  Co- 
lumbia, Weeks,  with  a  cargo  of  sugar,  &c.,  for  your  address, 
but  from  motives  of  precaution,  under  existing  circumstan- 
ces, we  have  ordered  the  vessel  to  touch  at  Hamburgh  for 
your  advice,  and  tinist  it  will  be  such  as  to  encourage  to 
proceed  to  your  city.'*  This,  he  argued,  evinced  the  contin- 
uance of  the  intention  to  go  into  the  Texel,  and  though  it 
might  be  urged  that  the  letter  of  Barnewall,  begs  the 
plaintiffs  **  to  follow  the  instructions"  of  the  defendant,  yet 
those  contained  in  theirs  of  the  80th  of  June  had  not  been 
received  when  the  orders  to  Weeks  were  given.  It  was 
fair,  therefore,  to  refer  to  the  words  of  Barnewall,  as  ex- 
planatory of  the  original  views  of  the  defendant,  in  conform- 
ity to  which,  the  plaintiffs  had  directed  the  proceeding  to 
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Amsterdam.  It  was  not  till  after  they  had  done  so  th&« 
the  qualifying  epistle  from  the  defendant  came  to  hand.  Of 
course  its  contents  could  not  affect  the  present  questioD, 
Instantly,  however,  on  its  receipt,  the  plaintiffs  wrote  to 
Boue  &  Co.,  giving  fresh  orders,  which  had  in  view  the 
bringing  to  Amsterdam  the  cargo,  without  incurring  the 
risk  of  capture,  as,  if  that  could  be  avoided,  the  sole  inter- 
diction  of  the  defendant  was  in  case  it  would  not,  when 
there,  be  safe  from  confiscation.  This  active  behavior  of 
the  plaintiffs  showed  their  vigilant  attention  to  the  defend- 
ant's  interest ;  and  to  charge  an  agent  of  mismanagement| 
there  must  be  a  violation  of  positive,  explicit  orders;,  or  a 
gross  negligence.  But  in  whatever  light  the  second  direc 
tions  to  Boue  &  Co.  were  viewed  was  immaterial,  as  the 
vessel  had  sailed  under  those  first  given ;  and  if  they  were 
the  result  of  an  honest  bona  fde  conduct,  Liotard  &  Ca 
were  exonerated  from  all  consequences.  What  did  ensue 
might,  in  fact,  have  been  prevented  had  Boue  &  Co.,  the 
nominated  agents  of  the  defendant  at  Hamburgh,  duly  ex- 
erted themselves.  They  knew  of  the  danger  to  which 
sailing  for  the  Texel  would  expose,  and  yet  refused  to  give 

the  captain  a  written  order  to  stay,  only  so  long  as 
[*282]     was  necessary  *to   consult  the  plaintif&.     Thic 

took  away  from  Liotard  &  Co.  all  power  of  avert- 
ing the  accident  which  happened,  and,  as  done  by  the  agent 
of  the  defendant,  to  him  the  loss  must  be  attributed.  If 
to  the  plaintiffs,  they  are  answerable  only  for  prime  costs  and 
charges,  not  for  profits.  On  the  point  of  interest,  he  said,  that 
in  accounts  with  British  merchants,  custom  had  sanctioned 
the  practice  here  adopted ;  it  was  the  constant  mode  with 
them  to  charge  interest  on  the  amount  of  the  disbursements 
of  each  year,  and  carry  it  into  the  balance  they  then  struck, 
which  sum,  thus  compounded,  formed  the  principal,  where- 
on interest  was  calculated  for  the  ensuing  year.  Whether 
this  was  a  usage  to  be  proved  and  decided  by  the  referees, 
or  a  matter  of  law  arising  from  the  fact  of  so  much  being 
due  at  a  fixed  time,  was  for  the  court  to  determine. 
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BadcUff  and  Hoffman  argued,  contra,  that  as  there  was 
no  agreement  between  the  parties  to  show  interest  should 
be  allowed,  nor  usage  of  trade  mentioned  in  the  case,  the 
court  must  decide  the  naked  question,  whether  interest 
were  recoverable  on  a  simple  account  current  ?  If  held  to 
be  so  in  this  case,  it  must  be  so  in  all ;  and  to  entitle  to  it, 
there  need  not  be  either  a  stated  or  settled,  but  merely  a 
rendered  account  As  to  the  plaintiffs'  liability,  independ^ 
ent  of  any  orders,  they  were  responsible  for  the  amount  of 
vessel  and  cargo,  even  under  that  discretionary  power 
urged  in  their  excuse.  It  appeared,  from  the  facts  detailed, 
that  they  were  the  general  agents  of  the  defendant.  It  was 
their  duty,  then,  to  prudently  manage  the  shipments  made 
to  them,  without  any  exposition  to  unnecessary  dangers. 
4Dommon  reason  would  prohibit  forwarding  a  consignment 
to  a  blockaded  port.  It  was  no  answer  to  say  that  the  one 
by  the  Columbia  being  addressed  to  them,  was  sent  to  a 
port  so  situated.  That  circumstance  was  not  known  to  the 
defendant  when  the  vessel  sailed ;  the  plaintiffs,  howeyer, 
were  well  acquainted  with  it^.  as  appears  from  the  letter  of 
the  4th  of  August  to  Boue  &  Co.,  and  the  report  of  the  case 
of  the  Columbia,  in  1  Rob.  Ad.  Hep.  154.  To  enable  them 
to  guard  against  all  unknown  dangers  attending  the  entry 
of  the  Texel,  was  the  reason  why  the  brig  was  sent  to 
Hamburgh  for  orders.  Nothing  less  than  a  pos- 
itive direction  *could  justify  sending  a  ship,  or  her  [*288J 
cargo,  to  a  blockaded  {X)rt;  for  the  egress  is  as 
hazardous  as  the  ingress.  The  loading  taken  on  board,  after 
knowledge  of  the  blockade,  would,  by  the  law  of  nations, 
be  confiscable..  Th3  Frederick  MoVce^  1  Bob.  86,  150. 
Vrow  Judith.  It  was,  therefore,  particularly  ordered  by 
the  defendant,  that  if  Amsterdam  was  blockaded,  the  cargo 
should  be  sold  at  Hamburgh,  and  "  the  friends  of  the 
plaintiff  dispatch  her  immediately."  This  was  done  to 
avoid  the  penalty  of  taking  aboard  a  cargo  from  Am- 
sterdam. After  receiving  this  prudent  direction,  what  is 
the  conduct  of  the  plaintiffs?     They,  as  much  as  in  them 
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lies,  violate  their  orders,  and  write,  requesting  the  captain 
to  be  persuaded  to  attempt  reaching  their  port  by  indirect 
means,  and  if  he  cannot  be  induced  to  that^  to  have  his 
cargo  forwarded  to  them,  that  they  might  sell  and  make 
the  returns.  Thais  encountering  the  very  risk  the  defend- 
ant meant  to  shun.  The  inference  is,  that  the  possession 
of  the  cargo  of  the  Columbia,  and  the  commissions  of  what 
she  would  take  back,  actuated  the  plaintiffs  to  measures  so 
evidently,  in  all  respects,  opposed  to  their  duty,  and  the 
interests  of  their  correspondence.  We  contend,  therefore, 
for  their  liability,  not  only  to  the  amount  of  vessel  and 
cargo,  but  for  the  profits  which  might  have  been  made. 

Bensonin  reply.  The  manner  in  which  this  account  is 
made  out,  is  in  itself  a  proof  that  such  was  the  custom  be* 
tween  the  plaintiffs  and  the  defendant  It  is,  therefore, 
from  the  fact  thus  appearing,  a  matter  of  law,  whether  in- 
terest be  due  or  not.  Under  the  general  discretionary  au- 
thority conferred  on  the  plaintiffs,  nothing  less  than  a 
fraudulent  act,  or  that  crassa  negligentia,  which  amounts  to 
fraud,  would  make  them  responsible.  This  flows  from  the 
nature  of  the  bailment  to  the  plaintiffs.  Beside?,  their  or- 
ders were  only  in  aid  of  the  design  of  the  defendant,  to 
send  the  Columbia  to  a  blockaded  port.  It  cannot  be 
argued,  that  it  was  unlawful  for  Liotard  &  Co.  to  direct  the 
cargo,  or  the  vessel,  to  go  to  Amsterdam,  because  the  case 
of  Vos  <b  Graves  v.  The  United  Ins.  Company^  (1  Caines' 
Cases  in  Error,  vii.)  has  decided  that,  under  our  treaty 
with  Great  Britain,  the  defendant  himself  was  warranted 

in  sending  the  Columbia  for  that  port,  as,  till 
[*284]     warned  not  to  enter,  she  had  a  right  to  make  *the 

attempt.  If  the  act  was  legal  in  the  principal,  it 
certainly  was  so  in  the  agent.  It  matters  little  with  us, 
therefore,  what  is  the  English  law  on  the  subject  of  an 
A^merican's  right  to  sail  to  a  blockaded  port ;  and,  since 
the  decision  of  WiHiams  v.  Smit/i,  (2  Caines'  Rep.  1,)  if  the 
obpidiary  fleet  be  blown  off,  the  neuter  has  a  right  to  enter. 
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The  orders,  therefore,  of  the  plaintiffs  were  strictly  lawful, 
and  though  an  accident  has  occurred,  yet,  as  it  was  in  en- 
deavoring to  comply  with  directions  the  plaintiffs  were 
authorized  to  give,  and  did  honafde  communicate,  no  lia- 
bility can  attach. 

Spencer,  J.  The  questions  submitted  by  the  case  are, 
1st.  Whether  the  allowance  of  interest  is  a  question  of 
law,  and  if  so,  whether  the  plaintiffd  are  entitled  to  it ;  2nd. 
"Whether  the  defendant  is  liable  for  certain  moneys  paid  by 
the  plaintiffs  in  Loridon,  to  B.  Weeks,  master  of  the  brig 
Columbia ;  8rd.  Whether  the  defendant  is  entitled  to  one 
half  of  the  amount  of  insurance,  made  by  the  plaintiffs  on 
the  cargo  of  the  brig  Columbia,  or  to  what  part  thereof; 
4th.  Whether  the  plaintiffs  are  responsible  for  their  default 
or  mismanagement,  as  agents  or  consignees,  in  relation  to 
thp  capture  and  condemnation  of  the  said  brig  and  cargo, 
so  far  as  respects  the  one  half  thereof  owned  by  the  defend- 
ant 

The  question  of  interest  is  a  question  of  law,  depending 
on  facts.  In  the  present  case,  the  facts  are  presented  in 
such  a  manner,  that,  without  applying  the  law  to  them,  I 
■hall  content  myself  by  laying  down  principles,  and  leav- 
ing the  arbitrators  to  make  the  application.  For  goods 
sold  and  delivered,  unless  there  be  evidence  of  an  agree- 
ment to  pay  interest,  none  is  recoverable,  until  a  liquidation 
of  the  account  takes  place. [I]     If  an  account  be  transmitted 

[1]  An  account  consisting  of  items  on  the  part  of  the  plaintiff,  and  only  of 
credits  of  payments  on  the  part  of  the  defendant,  is  an  unliquidated  running 
account,  which  does  not  carry  interest,  without  an  agreement  either  expreM 
or  implied.     Wood  v.  Hkkok^  2  Wen.  501. 

The  testimony  of  a  witness,  that  it  is  the  uniform  practice  of  grocers  to 
charge  mterest  on  goods  sold  after  ninety  days,  unless  a  special  agreement 
Id  the  contrary  is  made,  docs  not  amount  to  proof  of  the  usage  of  a  parti- 
cular trade,  of  which  all  dealers  in  that  line  are  bound  to  take  notice,  and 
are  presumed  to  be  informed.    Id. 

Litereet  is  recoverable  on  contracts  for  the  payment  of  money,  <h>m  the 
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by  a  creditor,  and  acquiesced  in,  or  assente^l  to,  by  his 
debtor,  it  becomes  thereby  liquidated,  and  interst  is  allow- 
able.    On  money  advanced,  interest  is  legally  demandable. 

time  when  the  prindprd  ooght  to  have  been  paid.  WiUiama  y,  Sherman,  7 
Wen.  109. 

Interest  is  not  allowable  on  an  unliquidated  account  for  work,  labor  and 
services,  especially  where  the  Aoooa«)t  was  not  rendered  before  suit  was 
brought,  and  where  a  ^i  eater  sum  was  daiined  than  was  allowed  after  a 
hearing  by  referees.     Doyle's  AdmWa  v.  5t  Jamu^  Churcfi^  7  Wen.  109. 

Interest  cannot  be  charfrcd  for  forwarding  and  commission  merchants, 
on  items  of  an  account  for  freight,  wharfarge  and  storage;  they  are  entitled 
to  interest  only  on  cash  advances.     Trotter  v.  QrcmJt^  2  Wen.  413. 

Instead  of  allowing  interest  to  their  customers  on  moneys  receired,  it 
seems  they  may  apply  such  moneys  to  the  satisfaction  of  annual  balances, 
unless  otherwise  directed,  and  allow  interest  only  on  the  excess  beyond  tha 
charges.    Id. 

The  court,  Sutherland^  said :  The  referees  allowed  the  defendant  interest 
on  all  the  cash  paid  by  him  from  the  day  of  payment  If  there  was  no  ex- 
press direction  on  the  part  of  the  defendant  as  to  the  application  of  his  pay* 
ments,  (and  there  appears  to  have  been  none,)  the  plaintiOs  had  a  right,  as 
I  apprehend,  to  apply  them,  in  the  first  instance,  to  such  part  of  their  ac- 
count as  they  thouj^ht  proper,  and  I  perceive  no  objection,  in  principle^  to 
the  referees  applying  those  payments  to  satisfying  the  annual  charges^  as 
far  as  they  were  due  at  the  time,  and  allowing  interest  only  on  the  excess 
beyond  those  charges,  if  any.  The  manner  in  which  the  plaintiflfs  kept  their 
account,  may  well  warrant  the  presumption  that  they  intended  so  to  apply 
the  payment  The  report  must,  therefore,  be  set  aside,  and  referred  back 
to  the  same  referees,  under  the  above  directions.    Id. 

In  a  leading  case,  an  account  current  had  been  rendered  in  1797,  contam* 
Ing  a  charge  of  interest,  which  was  not  objected  to  in  the  succeeding  ct^r- 
respondenco  between  the  parties.  Spencer,  J.,  says,  that  for  goods  sold  and 
delivered,  unless  there  be  evidence  of  an  agreement  to  pay  interest,  none 
is  recoverable  until  liquidation  ;  that  an  account  transmitted  to  a  debtor,  and 
acquiesced  in,  becomes  liquidated,  and  interest  is  allowable;  that  on  money 
advanced  interest  is  legally  demandable ;  and  so  by  the  usage  of  a  partica* 
lar  trade.  Thompson  J.,  said,  the  plaintiffs  had  a  right  to  charge  intsresi 
on  the  money  advanced ;  that  the  account  could  not  be  considered  settled.: 
and  on  that  ground  carrying  interest  that  it  was  merely  an  aooount  cuirent 
between  tlie  parties;  and  unless  some  usag^  or  practice  was  shown,  to  war- 
rant the  allowance,  he  should  think  interest  ought  not  to  be  calculated,  ex* 
cept  on  the  money  advanced.  Livingston,  J.,  said,  if  there  be  no  spedal 
agreement  between  the  parties,  or  usage  of  trade  to  the  contrary,  it  ought 
to  be  allowed  on  all  moneys  advanced  from  their  respective  payments.  Oos 
account  is  rendered  as  early  as  1797,  in  which  interest  is  calculated,  and 
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By  the  usage  of  a  particular  trade,  interest  may  be  allow- 
ed ;  and  if  it  is  customary  to  allow  it  to  Amsterdam  mer« 
chants  after  a  specific  time,  and  that  custom  is  generally 

jet  no  objecnnn  is  made  to  it  in  the  suoeeeding  correspondence,  from  which 
I  oondude  such  charge  consisted  with  the  understanding  of  the  parties. 
Kent,  Oh.  J.,  said,  the  account  exhibited  is  not  an  account  liquidated,  but 
a  naked  account  current ;  and  the  interest  is  allowable  only  on  such  items 
in  it  as  are  for  moneys  advanced,  except  the  usage  of  trade  has  provided 
some  particular  rules  on  the  subject    Liotard  v.  Oraves^  3  Gal  R.  226. 

At  the  next  term,  another  case  was  decided.  It  did  not  state  any  fact^ 
but  the  question  was  submitted,  whether  interest  could,  in  any  case,  be  re« 
covered  under  a  count  for  money  had  and  received.  Kent,  C.  J.,  delivered 
the  opinion  of  the  court,  that  interest  may  be  recovered  in  such  an  action. 
He  says,  there  may  be  cases  in  which  the  defendant  ought  to  refund  the 
principal  merely ;  but  there  may  be  other  cases  in  which  he  ought,  ex  CBquo 
it  btmOf  to  refund  tlie  principal  with  interest.  Each  case  will  depend  upon 
the  justice  and  equity  arising  out  of  its  peculiar  drcumstanoes,  to  be  dis- 
elosed  at  the  trial    Feaee  v.  Barber,  3  Cal  R.  266. 

In  an  anonymous  case,  the  court  said  the  general  rule  is,  that  interest  ia 
not  to  be  recovered  on  unliquidated  damages,  or  for  an  uncertain  demand. 
The  question  arose  in  an  action  upon  a  policy  of  insurance,  and  they  said  it 
was  a  case  for  the  discretion  of  a  jury.     1  J.  R.  315. 

So,  in  assumpsit  for  goods  sold ;  and  there  were  mutual  accounts ;  but  no 
account  stated,  or  balance  struck.  The  court  said,  there  is  nothmg  in  the 
course  of  dealing  between  the  parties  from  which  an  intent  or  agreement  to 
allow  interest  can  be  inferred.  It  is,  therefore,  not  a  case  of  interest  New* 
eU  V.  OriswolcL  6  J.  R.  45. 

8o^  where  the  plaintiff  had  procured  an  appraisement  of  certain  buildings 
under  a  covenant  in  a  lease,  of  which  the  defendant  had  notice.  The  plain- 
tiff claimed  interest  on  the  appraisement ;  but  the  court  said  it  was  not  con- 
clusive; that  the  value  of  the  buildings  was  open  for  inquiry  at  the  trial; 
and  the  damages  were,  therefore,  unliquidated ;  and  no  interest  was  recover- 
able.    HoKiday  v.  Marshall,  7  J.  R.  213. 

The  reason  why  the  court  would  not  give  interest  till  rendering  the  ao« 
counts,  was  that  the  plaintiffs  nlone  knew  the  fact  that  the  proceeds  of  tho 
wine  did  not  reimburse  the  advances.    Kane  v.  Smith,  12  J.  R.  156. 

In  the  case  in  Cowen,  it  may  be  said,  that  Reid  alone  knew  he  had  aot 
been  reimbursed  for  his  advances  by  the  proceeds  of  the  glass.  He  aloK« 
kept  the  books;  but  it  is  equally  certain  that  the  defendants  knew  of  hia 
advances,  and  they  might  have  known  the  state  of  the  accounts  by  inspect- 
ing the  books.  They  oflen  held  their  meetings  at  Reid's  store,  where  the 
books  were  undoubtedly  kept    Beid  v.  Renss.  Giase  Faciory,  3  Cow.  393. 

Although  Reid  had  the  means  of  ascertaining  the  true  state  of  tl>e  accounti^ 
yet  he  had  not  the  sole  means.  The  defendants  were  equally  able  to  detfr» 
mine,  by  an  inspection  of  the  books,  whether  he  had  been  reimbursed  for  his 
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understood,  it  may  be  due  in  the  present  case.  These 
observations  may  enable  the  arbitrators,  on  examining  the 
facts,  to  decide  the  question  of  interest 

advances.  The  case  does  not  inform  us  that  anj  intimation  was  given  by 
Reid,  of  a  balance  duo  to  him  till  the  Ist  of  January,  1819,  though  the  factory 
was  burnt  on  the  3d  of  May,  1816.  Nor  does  it  appear,  that  before  the  Ist 
of  January,  1819,  any  step  whatever  was  taken  by  the  defendants  to  ascer- 
tain their  standing  with  Reid.  After  that  time,  Reid  alone  was  in  faulty  as 
he  neglected  to  furnish  an  account,  and  none  was  rendered  till  after  his 
death.  I  think,  therefore,  that  interest  is  properly  chargeable  on  the  moneys 
advanced,  from  the  time  of  such  advances  respectively,  to  the  time  when 
there  was  an  attempt  by  the  defendants  to  liquidate  and  sottlethe  account.  Id. 

Interest  is  not  allowable  on  an  unliquidated  account  for  goods  sold  and  de- 
livered, where  no  time  is  fixed  for  payment,  and  there  is  no  agreement  to  al- 
low interest  express  or  implied.     Uucker  v.  /vef,  6  Cow.  193. 

A  merchant  or  manufacturer  whose  uniform  custom  it  is,  after  a  limited 
period  of  credit,  to  cliarge  interest  upon  articles  sold  or  n.anufactured  by  him, 
may  charge  interest  accordingly  to  those  who  are  in  the  habit  of  dealing 
with  him  with  a  knowledge  of  such  custom.     Beab  v.  M^Alister,  8  Wen.  109. 

Here  the  custom  was  proved ;  and  although,  as  a  general  principle,  run- 
ning accounts  do  not  draw  interest,  yet,  if  a  merchant  lias  been  in  the  gene- 
mi  practice  of  charging  interest  after  a  limited  time,  those  who  deal  with 
him  with  a  knowledge  of  that  fact,  are  bound  to  pay  interest  at  the  expira- 
tion of  that  period  of  credit ;  and  their  liability  is  the  same  if  they  have  been 
in  the  habit  of  settling  tlieir  accounts  with  him,  in  which  such  interest  has 
been  charged  and  allowed.     Id. 

The  plaintiff  proved  that  the  defendant  was  one  of  his  customers,  and  thai 
be  always  charged  interest  on  his  accounts  after  ninety  days.  The  UDiform 
custom  of  a  merchant  is  presumed  to  be  known  to  those  who  deal  with  him ; 
and  are  supposed  to  act  with  reference  to  that  custom.     Id. 

An  account  consisting  of  items  on  the  part  of  the  plaintilT,  and  only  of 
Tedits  of  payments  on  the  part  of  the  defendant,  is  an  unliquidated  running 
account,  wiiich  does  not  carry  interest  without  an  agreement  either  express 
or  implied.     Wood  v.  Hickok,  2  Wen.  501. 

The  testimony  of  a  witness  that  it  is  the  uniform  practice  of  g^rocers  to 
charge  interest  on  goods  sold,  after  ninety  days,  unless  a  special  agreement 
to  the  contrary  is  made,  does  not  amount  to  proof  of  the  usage  of  a  particolar 
trade,  of  whicli  all  dealers  in  that  line  are  bound  to  take  notice,  and  are  pre- 
sumed to  be  informed.    Id. 

It  seem9,  that  if  the  custom  of  a  merchant  to  charge  interest  after  ninety 
days  is  known  by  those  who  deal  with  him,  or  if  the  length  of  credit  is  stated 
in  an  account  rendered  at  the  sale,  an  agreement  to  pay  interest  may  be  im- 
pUed.    Id. 

In  that  case,  which  was  an  action  for  goods  sold  and  deUrered  by  tht 
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*The  second  question  I  understand  to  be  sub-     [*285] 
stantially  this:  Whether  the  charges  in  England 
in  prosecuting  the  claim  for  a  restitution  of  the  brig  and 

pUintiflk,  who  were  wholesale  grocers  in  Albany ;  and  the  account  was  for 
•andrj  purchases  made  by  the  defendants  of  the  plaintiff  between  Feb.  1824, 
and  Nor.  1825,  amounting  to  $1190  62  ;  and  the  payments  made  bj  the  de- 
fendants amounted  in  June,  1827,  to  $1190  62.  The  plaintiffs  charged  $64 
87  as  interest ;  but  the  jury  certified  a  balance  in  favor  of  the  defendants  of 
63-100.    Id. 

The  judge  charged  the  jury  that  this  was  an  unliquidated  running  account 
between  merchants,  on  which  the  plaintiffs  were  not  entitled  to  interest,  un- 
less there  was  an  agreement  between  the  parties  that  interest  should  be 
charged  after  a  particular  time,  or  knowledge  brought  home  to  the  defend- 
ants of  the  usage  of  the  plaintiflii,  from  which  an  agreement  might  be  in- 
ferred as  by  the  statement  and  settlement  of  an  account  He  submitted  to 
them  to  determine  whether  the  defendant  ought  to  be  precluded  by  his  ex- 
ftminatioo  of  the  account  containing  the  charge  of  interest    Id. 

Upon  a  motion  to  set  aside  the  verdict  for  the  misdirection  of  the  judge, 
the  motion  for  a  new  trial  was  denied.  The  court,  Sutherland,  J.,  saying, 
**The  only  ground  on  which  it  could  be  contended  that  the  action  was  liqui- 
dated and  closed  was,  that  the  account  had  been  sent  to  the  defendants,  and 
they  had  not  objected  to  it  In  the  first  place,  there  was  no  direct  evidence 
that  they  ever  received  it ;  but  admitting  thht  they  did,  the  subsequent  con- 
duct of  the  plain tiffii,  as  well  as  the  defendants,  shows  that  neither  party 
considered  the  account  as  closed  or  settled  by  tlie  assent  of  the  defendants- 
The  defendants  subsequently  entered  into  an  examination  of  it,  and  a  mate* 
rial  and  an  important  item  was  agreed  to  be  struck  out  or  materially  reduceo 
in  amount    Id. 

Where  the  advances  made  by  the  plaintiffs  were  not  in  money,  but  in 
cargoes ;  that  is,  in  merchandize.  The  defendant  fbmished  a  cargo  of  wine, 
which  the  plaintiflb'  ship  took  to  the  East  Indies,  under  a  special  agreement 
as  to  the  manner  in  which  the  proceeds  should  be  disposed  of.  One  part  of 
the  agreement  was,  that  the  plaintiffs  should  be  reimbursed  out  of  the  nett 
proceeds  of  the  wines,  for  their  advances ;  and  for  the  surplus  of  such  pro- 
ceeds, to  furnish  cargoes  to  the  defendants,  or  bills  on  London,  allowing  in 
terest  from  the  time  of  the  sale  in  India  on  the  overplus ;  and  should  the 
wines  not  nett  sufficient  to  pay  the  advances,  the  defendants  were  to  make 
vp  the  deficiency.  Here,  then,  was  a  special  agreement,  on  the  part  of  the 
plaintiflb,  to  pay  interest  on  the  overplus,  if  the  wines  should  produce  more 
than  their  advances ;  but  if  they  should  produce  less,  the  defendants  were  to 
make  up  the  deficiency.  Nothing  was  said  about  interest,  from  which  the 
inference  is  vpry  strong,  that  it  was  the  understanding  of  the  parties  that 
they  were  not  to  pay  interest  It  was  therefore  properly  disallowed  to  the 
plaintiffs,  either  upon  the  ground  that  it  was  an  unliquidated  account  in  r». 
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her  cargo,  are  tx>  fall  on  the  plaintiffs  or  the  defendants? 
This  is  dependent  on  the  fourth  question.  For,  if  the 
plaintiffs  have  rendered  themselves  liable  for  the  capturei 
then  they  ought  to  bear  the  expenses  as  an  item  of  dam- 
age ;  otherwise  not. 

The  third  question,  too,  rests  on  the  same  result  The 
goods  were  acknowledgedly  insured  by  the  plaintiff,  for 
the  concerned  in  that  brig.  If  the  plaintiffs  are  not  an- 
swerable  to  the  defendant  for  the  whole  amount  of  the 
property,  on  the  ground  of  mismanagement,  then  the 
defendant  becomes  entitled  to  the  one  half  of  what  has  been 
recovered  from  the  underwriters  in  Holland,  with  an 
allowance  to  the  plaintiffs  for  their  commissions. 

The  fourth  point  embraces  the  great  object  of  the  con- 
troversy. 

If  the   position  laid  down  by  Sir  William   Scott,  in 

lation  to  goods,  wares  and  merchandizes,  or  upon  the  groond  of  the  special 
agreement     Kane  v.  Sm^  12  J.  R.  156. 

Sutherland,  J.,  saja,  **  No  interest  shall  be  allowed  upon  an  unliquidated 
account  for  goods,  wares  and  merchandize,  without  an  agreement  to  allow  it 
either  expressed  or  implied  ;  because  the  balance  of  the  account  only  conati- 
tutes  the  debt,  and,  until  that  is  ascertained,  there  is,  strictlj  speaking,  no 
debt  due.  This  appears  from  the  manner  in  which  an  account  may  ba 
proved.  It  is  not  necessary  to  show  the  delivery  of  each  article ;  but  proof 
that  some  were  delivered ;  and  that  the  plaintiff  keeps  honest  and  fair  books 
of  account,  Jbc.,  is  evidence  of  the  delivery  of  all  the  articles  chai^ged  in  the 
l>ook.  Thus,  the  whole  account  is  considered  as  one  transaction.  Eeid  v. 
Benssdmr  Oiasa  Ihdory,  3  Cow.  425. 

Interest  is  not  allowable  on  any  unliquidated  account,  for  work,  labor  and 
services,  especially  where  the  account  was  rendered  before  suit  brought,  and 
where  a  greater  sum  was  claimed  than  was  allowed  after  a  bearing  by  re- 
ferees.   Doyk's  administrators  v.  St  James*  ChureK,  7  Wen.  178. 

Where  the  agreement  was  to  pay  for  materials  furnished,  upon  the  pei^ 
formanoe  of  the  contract  on  the  part  of  the  plaintiff;  held,  that  the  plain- 
tiff  was  entitled  to  interest,  at  least  from  the  commencement  of  the  saiti 
whioh  was  a  legal  demand  of  payment.    Iheter  \\  EeatKt  11  Wen.  477. 

In  assessing  damages  for  the  breach  of  a  contract,  the  jury  may  allow 
interest  by  way  of  damages.     Ihx  v.  Dey^  3  Wen.  356* 

Where  there  has  been  no  liquidation  of  an  account;  and  no  evidence  of 
an  agreement,  expressed  or  implied,  to  pay  interest,  inteiesiiB  not  allowably 
Ikuker  Y.  ivet,  6  Cow.  193. 
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roademning  this  vessel  and  her  cargo,  were  to  be  regarded 
n»  law  here,  I  should  consider  the  plaintiffs  liable  for  the 
injury  sustained  by  the  defendant,  because  they  directed 
the  captain,  who  was  consigned  to  them  and  bound  to 
obey  their  orders,  to  do  an  act  imniinently  endangering  the 
property  intrusted  to  their  management,  and  this,  obviously 
contrary  to  the  defendant's  intention,  manifested  by  his 
sending  the  vessel  to  Hamburgh,  a  neutral  port,  to  await 
order^  and  be  governed  by  circumstances,  rather  than  to 
Amsterdam,  a  port  of  one  of  the  belligerants.  There  would 
have  existed  a  want  of  skill,  or  actual  infidelity  to  the 
interests  of  the  principal,  amounting  to  gross  negligence  or 
fraud,  in  either  of  which  cases,  a  liability  to  the  constituent 
would  be  created. 

The  judge  I  have  mentioned,  considered  (1  Bob.  Ad.  Rep. 
166,)  that  the  sailing  from  Cruxhaven  with  an  intention  of 
evading  the  blockade  of  the  Texel,  was  a  beginning  to 
execute  that  intention,  therefore,  an  overt  act  constituting 
the  offence,  and  that,  from  that  moment,  *'  the  blockade 
was  fraudulently  invaded." 

The  court  for  the  correction  of  errors,  in  a  question  be- 
tween the  now  defendant  and  Oraves,  and  the 
United  Insurance  ^Company,  held  the  insurers  [*386] 
liable  for  the  capture  and  condemnation  of  the 
same  vessel,  and  decided,  that  the  brig  Columbia,  having 
only  an  intention  of  entering  the  Texel  if  the  investing 
squadron  should  be  blown  off,  and  having  been  captured 
before  she  arrived  at  the  mouth  of  the  river,  and  had 
attempted  to  enter,  was  not  liable  to  condemnation ;  on  the 
principle  that  intention  is  not  a  ground  of  judicial  animad- 
versioD,  and  that  nothing  short  of  an  actual  attempt  would 
warrant  a  forfeiture. 

I  hold  myself  bound  by  the  latter  decision;  it  then 
Tiecessarily  follows,  that  the  sailing  of  the  Columbia  from 
Cruxhaven,  with  an  intention  to  enter  the  Texel,  was  an 
innocent  act,  and  if  it  was,  the  plaintiffs  cannot  be  con- 
iidered  as  responsible  for  an  injury  in  the  prosecution  of 
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fiuch  act  I  cannot  proceed  on  any  speculative  reasoning 
as  to  what  might  have  happened  in  consequence,  of  the 
plaintiffs'  orders,  had  not  the  vessel  been  captured  as  she 
was.  The  gravamen  is  this  seizure  and  condemnation, 
which  has  been  pronounced  in  the  last  resort  as  illegal  and 
unjust.  It  manifestly  appears  by  the  case,  that  the  plaintiff 
acted  in  good  faith,  and  under  an  idea  that  the  Columbia, 
having  sailed  before  the  blockade  was  known,  was  entitled 
to  notice,  and  to  be  turned  away.  They  also  conceived 
that  if  the  investing  squadron  was  blown  off,  she  might  law- 
fully enter;  they  cannot,  therefore,  on  any  principle,  be 
liable  to  this  claim. 

Thompson,  J.  This  cause,  involving  the  examination 
of  long  accounts  between  the  parties,  has  been  referred  to 
referees ;  but  as  the  result,  with  respect  to  some  of  the  items, 
depends  on  questions  of  law,  those  questions  are  submitted 
to  the  determination  of  this  court,  that  the  examination  of 
the  referees  may  be  regulated  thereby. 

The  principal  question  relates  to  the  conduct  of  the  plain* 
tiffs  as  agents  for  the  defendant,  respecting  the  brig  Colum- 
bia and  her  cargo,  of  which  the  defendant  is  to  be  con- 
sidered as  owner. 

Under  the  circumstances  of  the  case,  it  is  made  a  quefr 
tion,  whether  the  consignees  acted  with  that  reasonable 
caution  and  prudence  which  they  ought  to  have 
[*287]  done.  It  *is  not  pretended  but  that  they  knew  of 
the  blockade,  and  they  might  have  been  charge- 
able with  gross  abuse  of  their  trust,  if  there  had  not  been 
reasonable  grounds  to  calculate  that  the  vessel  might  have 
entered,  notwithstanding  the  blockade.  They  knew  that 
had  l)een  the  case  with  respect  to  other  American  vessels^ 
and  from  the  state  of  the  winds,  they  expected  the  block- 
ading squadron  might  be  drove  off  the  coast,  so  that  nc 
blockade,  in  fact,  would  exist,  so  as  to  expose  the  vessel  to 
capture  and  condemnation,  within  the  rules  adopted  by 
our  courts,  until  she  had  proceeded  so  far  as  to  find  an  ac 
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iual,  existing  blockade.  The  consignees  knew  the  vessel 
was  bound  to  Amsterdam,  the  cargo  intended  for  that  place, 
and  insurance  made  to  tliat  port.  Under  such  circum- 
stances, I  cannot  think  the  plaintiffs  chargeable  with  gross 
inattention  to  the  interest  of  their  principals. 

The  subsequent  orders,  contained  in  the  letter  of  the  SOtli 
of  June,  cannot  affecl;  the  question,  not  having  been  re- 
ceived at  Amsterdam  until  the  20th  of  August,  which  was 
the  very  day  the  brig  was  captured,  as  appears  by  Robin- 
son's report  of  the  case.  Had  this  letter  arrived  in  due 
season,  it  would  have  been  the  duty  of  the  agents,  at  all 
events,  to  have  stopped  the  vessel,  and  unloaded  her  at 
Hamburgh.  The  orders  are  positive  to  unload  there,  if 
Amsterdam  should  be  blockaded.  This  letter  also  contains 
the  first  information  the  plaintiffs  had,  that  permission  was 
given,  by  the  policy,  to  touch  at  Hamburgh.  The  next 
day  after  the  receipt  of  this  letter,  containing  what  they 
deem  a  modification  of  their  orders,  they  wrote  Boue  &  Co. 
countermanding  those  previously  given,  and  directing  them 
not  to  send  the  brig  to  Amsterdam,  unless  she  could  come 
through  the  Wadden,  where,  it  appears,  she  would  have 
been  out  of  the  reach  of  any  British  armed  vessels.  But 
this  letter  arrived  too  late,  for  Captain  Weeks  had  actually 
sailed,  and  was  captured  before  this  time.  The  plaintiffs 
are  not  chargeable  with  want  of  due  diligence,  in  counter- 
manding their  first  orders  given  to  Boue  &  Co.  It  was 
done  the  very  next  day  after  receiving  instructions  from 
their  principals  which  made  it  proper  so  to  do.  The  letter 
of  the  SOth  of  June,  then,  and  all  subsequent  correspond- 
ence, ought  to  be  put  out  of  view,  and  the  whole 
merits  *of  the  question  will  depend  on  the  instruc-  [*238] 
tions  contained  in  the  letter  of  the  Sd  of  June,  and 
the  orders  given  by  the  plaintifi^  to  Boue  and  Co.  in  con- 
sequence thereof,  on  the  4th  of  August.  I  consider  the 
plaintiffs,  therefore,  as  agents  vested  with  general  and  dis- 
cretionary powers,  and,  as  such  cannot  be  said  to  have 
violated  their,  orders.    If  made  liable  at  all,  it  must  be 
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either  for  gross  negligence,  or  fraudulent  conduct.  I 
nothing  whereby  to  charge  them  on  the  latter  ground ;  and, 
if  they,  rather  unadvisedly,  ordered  the  ressel  ta  Amster- 
dam, when  it  was  blockaded,  it  would  not,  under  all  the 
circumstances,  be  deemed  anything  worae  than  an  error  of 
judgment. 

I  think,  therefore,  that  the  plainti^  are  not  chargeable 
with  tlie  loss  of  the  vessel  and  cargo ;  and  they  acting  in 
the  capacity  of  agents  in  the  advances  made  to  Captain 
Weeks,  the  defendant  is  bound  to  reimburse  them.  There 
can  be  no  doubt  but  that  the  defendant  is  entitled  to  the 
benefit  of  the  insurance  made  in  Amsterdam  upon  the  car- 
go in  question.  With  respect  to  interest  on  the  plaintifb' 
account  it  appears  to  me  they  had  a  right  to  charge  it  on 
the  money  advanced.  The  account  cannot  be  considerec.' 
as  settled,  and  on  that  ground  carrying  interest  It  ia 
merely  an  account  current  between  the  parties,  and  unless 
some  usage  or  practice  is  shown,  to  warrant  the  allowance, 
I  should  think  interest  ought  not  to  be  calculated,  exoept 
on  the  money  advanced. 

Livingston,  J.  This  is  a  case  of  importance,  and  has 
been  argued  with  much  ability  and  zeal.  The  question  of 
greatest  difficulty  is  that  which  regards  the  plainti£&  liaUl* 
ity.  An  agent,  who  acts  under  positive  orders,  must,  at  his 
peril  peruse  them  literally.  It  is  not  less  evident,  that  a 
factor,  who  is  not  particularly  instructed,  but  in  whom  a 
discretion  is  vested,  is  entitled  to  protection,  so  long  as  he 
acts  according  to  the  best  of  his  Judgment,  and  is  innocent  of 
fraud  and  gross  abuse  of  the  confidence  placed  in  him.  If 
a  loss  ensue  from  mistake  or  error  of  judgment,  where 
there  is  no  lata  culpa  or  crassa  negltgentia,  his  principal,  and 
not  he,  must  bear  it;  were  it  otherwise,  no  prudent  man 
would  accept  a  trust  of  the  kind ;  and  a  merchant,  how* 

ever  distant  from  the  scene  of  action,  would 
[*289]     *be  obliged  at  a  great  hazard,  to  give  positive  di 

rections,  instead  of  reposing  on  the  intelligence  of 
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a  correspondent,  who  might  take  advantage  of  circum- 
stances  which  were  neither  contemplated  nor  foreseen  by 
himself.  The  same  rule  must  govern  where  language, 
equivocal  or  doubtful,  be  used ;  for  nothing  can  be  more 
absurd  or  unjust,  than  that  a  man,  whom  an  accident  be* 
fulls,  in  consequence  of  a  loose  or  ambiguous  phraseology, 
should  resort  to  an  agent  for  indemnification,  when,  by  a 
moderate  portion  of  care,  he  might  have  rendered  himself 
intelligible,  and  prevented  a  loss. 

The  defendant's  letter  of  the  14th  of  June,  1798,  pro- 
vided only  against  an  "open  rupture  between  Holland, 
France,  and  the  United  States."  It  did  not  embrace  the 
case  of  a  blockade,  and  was  explicit  or  silent  on  every 
other  point.  In  what  respect,  then,  were  the  plaintifiBs' 
orders  of  the  4th  of  August,  which  arose  out  of  this  letter, 
and  which,  as  is  alleged,  occasioned  the  disaster,  a  viola- 
tion of  any  instruction  which  it  contained  ?  No  other  mean- 
ing can  be  extracted  from  it,  than  that  the  plaintiffs,  if  the 
vessel  touched  at  Hamburgh,  were  to  order  her  to  Amster* 
daiB,  if  peace  continued  between  the  Batavia  republic  and 
this  country.  If  they  had  had  a  right  to  direct  her  to  stop 
at  Hamburgh,  in  case  of  blockade,  which  may  admit  of 
doubt,  they  were  sole  judges,  being  uninstructed  on  this 
point,  of  the  degree  of  danger  which  would  render  such 
measure  proper.  If  they  had  undertaken  to  arrest  the 
Columbia  in  her  voyage,  but  in  the  event  of  a  war,  and  a 
loss  had  followed,  might  they  not  have  been  called  on  for 
their  authority,  and  found  it  difficult  to  defend  their  con 
duct?  But  admitting  that,  as  general  agents,  if  such  they 
were,  they  had  this  right,  they  were  not  bound  to  exert  it, 
unless,  in  their  opinion,  the  defendant's  interest,  would  be 
promoted  by  the  adventure's  terminating  at  Hamburgh. 
The  reason  they  assign  for  a  different  conduct,  would 
probably  have  influenced  the  defendant  himself.  They 
were  encouraged  to  this  step,  because  several  other  Amer- 
ican vessels  had  arrived ;  and  they  might  have  supposed, 
as  it  appears  they  did  by  one  of  their  letters  to  Boue  &  Co^ 
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that  the  worst  that  could  happen  from  the  block* 
t*240]     ade  was  the  Columbia's  being  sent  *away  for  an 

attempt  to  enter,  and  a  small  delay  in  her  return 
to  Hamburgh.  That  the  British  had  no  right  to  capture, 
without  a  previous  warning,  has  been  settled  by  our  court 
for  the  correction  of  errors  in  action  against  the  assurers 
of  this  very  vessel,  who  contended  that  their  responsibility 
was  at  an  end  by  this  breach  of  blockade.  Sir  William 
Scott  had  condemned  the  Columbia,  although  she  had  not 
been  turned  away,  deeming  such  ceremony  unnecessary, 
where  the  merchant  or  his  agents  had  acquired  notice  in 
fact,  even  during  the  voyage,  of  an  existing  blockade.  On 
the  ground,  however,  of  this  judgment  (which  was  not  re- 
garded as  conclusive  between  the  assured  and  the  assurer) 
being  contrary  to  treaty,  it  was  determined  that  sailing  for 
a  blockaded  port,  with  knowledge  of  the  fact,  was  no 
waiver  of  the  right  of  being  notified,  and  once  turned 
away.  When  at  the  bar  I  had  occasion  to  examine  the 
grounds  of  this  sentence,  and,  although  no  one  holds  in 
higher  estimation  the  talents  and  integrity  of  the  eminent 
character  that  pronounced  it,  my  conviction  has  ever  been 
that  it  was  not  warranted  by  the  treaty  of  London,  or  the 
law  of  nations.  Admitting  the  blockade  known  in  America, 
it  did  not  follow  that  sailing  for  Amsterdam  indicated  an 
intention  to  break  it.  It  might  be  raised  before  the  Colum- 
bia arrived  in  the  Texel,  or  if  not,  the  master  might  be  in- 
structed to  go  elsewhere.  If  such  intention  existed,  why 
shall  mere  intent  in  this  case,  more  than  in  any  other, 
amount,  as  Sir  William  terms  it,  *'  to  an  overt  act  consti- 
tuting the  ofiense  ?"  As  well  might  a  design  to  poison  be 
called  an  overt  act  of  murder.  But  when  it  be  recollected 
that  the  owners  were  ignorant  of  the  blockade,  and  their 
intentions  of  course  innocent,  this  confiscation  cannot  but 
be  viewed  as  a  very  heavy  penalty  for  the  mistake  of  a 
master  or  agent.  Nor  did  the  notice  received  in  the  Elbe 
'ustify  the  proceeding ;  for,  the  investment  of  Amsterdam 
not  being  known  in  New- York  when  the  vessel  sailed,  it 
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was  a  case  within  the  letter  of  the  treaty.     She  might  pro- 
ceed,   notwithstanding  any  intelligence   obtained  on  the 
way,    which   might   be   incorrect,   until    warned 
away  by  one  of  the  blockading  squadron,  and  *noth-     [*24l] 
ing  short  of  a  second  attempt  should  have  been 
deemed  a  violation  of  the  belligerant  rights. 

As  this  judgment  is  mode  part  of  the  case  with  a  view 
to  the  plaintiflTs  prejudice,  these  remarks  on  it  will  not  be 
thought  impertinent,  especially  if  they  assist  in  forming  a 
proper  estimate  of  the  risk  of  a  voyage  from  Hamburgh  to 
Amsterdam,  or  tend  to  show  that,  in  giving  the  orders  in 
question,  they  did  nothing  illegal,  or  which  justly  exposed 
the  property  to  forfeiture.  This  must  have  been  their  un- 
derstanding at  the  time,  and  probably  the  same  opinion 
prevailed  in  Amsterdam,  or  insurance  would  not  have  been 
effected  there  at  so  moderate  a  premium.  This  ground,  too, 
was  taken  by  the  defendant  and  his  partners  in  the  actions, 
which  were  brought  to  recover  the  insurance  on  thig 
voyage,  and  they  ought  not  now  to  be  permitted  to  aban- 
don it 

Some  stress  was  laid  on  the  letter  of  the  SOth  of  June, 
1798,  which  contains  a  direction  to  unload  at  Hamburgh, 
"if  a  blockade  actually  existed;"  but  not  being  received 
until  after  all  the  mischief  had  happened,  by  what  rule  of 
right  is  the  plaintifl&'  conduct  to  be  judged  by  it?  Does 
it  not  rather  prove  that  the  owners  of  the  Columbia  thought 
that  a  positive  instruction  on  this  point  necessary  to  justify 
the  plaintiffs  in  adopting  this  measure? 

But  admitting  a  discretion  in  the  plaintiffs,  it  is  contend- 
ed they  acted  wantonly,  or  with  gross  inattention  to  the 
owner's  interest,  and  that  they  had  nothing  in  view  but 
their  own  advantage,  being  determined,  at  all  hazards,  to 
obtain  possession  of  the  property.  In  support  of  this  alle- 
gation we  are  referred  to  their  letter  of  the  25th  of  August, 
to  Boue  &  Co.,  directing  the  cargo  to  be  sent  on  through 
»he  Wadden,  contrary  to  their  instructions,  which  were  to 
sell  it  at  Hamburgh.     If,  in  consequence  of  this  letter,  a 
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loss  bad  occurred,  the  plaintif&  would  have  been  responsi* 
hie ;  but  that  not  being  the  case,  and  as  it  might,  for  aught 
that  appears^  have  been  greatly  for  the  defendant's  benefit 
to  have  the  cargo  sent  on  to  Amsterdam  by  the  interior 
navigation,  and  one  in  return  provided  there,  (for  we  are 
in  the  dark  as  to  the  then  state  of  the  markets  at  Amster* 

dam  and  Hamburgh,)  we  cannot  say  this  step  was 
[*242]     not  intended  for  *the  defendant's  benefit.     It  can 

hardly  be  supposed  that  a  respectable  house,  for  the 
paltry  consideration  of  a  commisssion,  would  sacrifice,  or 
exi)Ose  to  unnecessary  perils,  the  property  of  their  princi- 
pals.   Nor  will  it  be  charitable,  from  an  act  doubtful  at 
most,  to  draw  in  question  the  integrity  of  their  conduct 
prior  to  this  time,  particularly  when  we  perceive  with  what 
alacirity  their  orders  were  countermanded  on  receipt  of  the 
second  letter.    It  was  also  stated,  as  further  evidence  of  the 
plaintiffs'  misconduct,  that  if  the  Columbia  had  succeeded 
in  reaching  Amsterdam,  she  would  have  been  good  prize 
if  captured  in  coming  out     But  if  she  had  a  right  to  go 
in,  as  I  think  she  had,  unless  warned  away,  and  she  re- 
ceived no  such  intimation  from  the  surrounding  squadron, 
it  is  by  no  means  clear  that  the  British  could  rightfully  have 
prevented  her  egress.     Being,  then,  of  opinion  that  no  lia- 
bility has  been  incurred,  it  is  unnecessary  to  settle  a  rule 
of  damage,  or  to  inquire  how  far  the  subsequent  conduct  of 
the  defendant  and  his  partners  amounted  to  a  confirmation 
of  the  acts  of  their  agents.     On  the  latter  point,  however, 
it  may  be  remarked,  that  they  did  not  discover  that  early 
disapprobation  which  agents,  who  have  mistaken  or  exceed- 
ed their  instructions,  have  a  right  to  expect.    A  merchant 
should  not  be  permitted  to  conceal  his  dissatisfaction,  and 
thus  retain  the  power  of  taking  advantage  of  events.     On 
the  27th  of  October,  1798,  when  the  blockade  of  the  Texel, 
fts  well  as  the  order  now  complained  of,  were  known,  Mr. 
Barnewall,  in  a  letter  addressed  to  the  plainti£&,  expresses 
%  "  hope  that  they  have  received  the  cargo."  without  inti- 
mating the  smallest  dissatisfaction  at  their  conduct,  or  any 
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apprehensions  on  aocoant  of  the  Blockade.  It  is  not  until 
six  months  after  this  last  letter,  and  as  many  as  ten  aftei 
the  capture,  and  not  until  the  Columbia's  fate  was  known, 
that  the  concern  complain  of  the  plaintiffs,  without  even 
then  giving  any  explicit  intimation  that  they  will  be  re- 
garded as  answerable  for  consequences.  On  the  same  day 
they  write  at  some  length  to  their  correspondent  in  Lon- 
don, and,  although  they  review  the  conduct  of  all  the  par- 
ties in  this  transaction,  they  throw  no  blame  on  the  plain- 
titb\  but,  on  the  contrary,  attribute  the  misfortune  to 
the  captain  who  refused  to  wait  eight  days  in 
*the  Elbe,  '*  within  which  time,"  say  they,  "  posi-  [*248] 
tive  instructions  arrived  from  Holland  to  unload  at 
Hamburgh."  They  also  approve  of  the  appeal,  and  beg 
to  be  made  acquainted  with  the  progress  and  probable 
amount  of  charges.  The  underwriters,  too,  are  sued  on 
their  own  account,  and  without  consultation  with  the  plain- 
tifi.  From  this  conduct  the  inference  is  fair,  that  if  the 
parties  did  not  approve  of  the  plaintiff'  proceedings,  they 
did  not  think  themselves  entitled  to  look  to  them  for  an 
indemnity.  They  would  otherwise  have  preferred  an  im- 
mediate recourse  of  that  kind  to  a  tedious  and  expensive 
litigation  in  the  British  admirality,  or  to  the  very  uncer* 
tain  issue  of  a  controversy  with  the  underwriters  here. 

With  respect  to  the  question  of  interest.  If  there  be 
no  special  agreement  between  the  parties,  or  usage  of  trade 
between  Amsterdam  and  New- York  to  the  contrary,  it 
ought  to  be  allowed  on  all  moneys  advanced  from  their  re- 
spective payments,  and  on  the  goods  supplied,  after  such 
time  as  is  conformable  to  the  course  of  trade  between  the 
two  countries.  One  account  was  rendered  as  early  as  in 
1797,  iu  which  interest  is  calculated,  and  yet  no  objection 
was  made  to  it  in  the  succeeding  correspondence,  from 
which  I  conclude,  such  charge  consisted  with  the  under- 
standing of  the  parties. 

Upon  the  whole,  my  opinion  is,  that  under  the  letter  of 
the  14th  of  June,  which  was  silent  as  to  the  case  of  block 
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ade,  the  plaintiffs  had  a  discretion  to  act  in  such  an  event 
as  in  their  judgment  they  thought  best  for  their  employers' 
interest.  That  if  they  acted  fairly,  and  under  a  sincere  be- 
lief, as  I  think  they  did,  for  there  is  no  evidence  to  the  con- 
trary, that  the  Columbia  would  probably  reach  Amsterdam 
in  safety,  or  only  be  sent  away  and  return  to  Hamburgh, 
they  are  not  answerable  for  her  unjust  condemnation,  nor 
for  any  damages  in  consequence  of  their  conduct  in  the 
premises;  that  they  are  entitled  to  interest  as  charged,  an« 
less  it  shall  appear  to  the  arbitrators  to  be  contrary  to  agree- 
ment, or  to  the  known  and  established  custom  of  mer- 
chants in  Amsterdam,  trading  with  this  country.  That 
the  moneys  advanced  to  Captain  Weeks,  not  appearing  to 
be  extravagant,  or  to  have  been  expended  for  his  own  use, 

form  a  proper  item  against  the  defendant,  who  in 
[*244]     turn  is  entitled  *to  a  credit  for  one  half  of  what 

has  been  received  by  the  plaintiffs  from  the  insur- 
ance eflfected  in  Amsterdam  on  the  cargo  of  the  Columbia, 
with  interest  thereon  from  the  time  of  payment 

• 

EIekt,  Ch.  J.  The  principal  question  of  law  arising  in 
this  case  is,  whether  the  plaintiffs  are  responsible,  in  the 
character  of  agents  or  consignees,  for  default  or  mismanage- 
ment in  ordering  the  brig  Columbia  and  her  cargo  from 
Hamburgh  to  Amsterdam.. 

It  is  unnecessary  to  examine  the  value  of  correspondence 
between  the  parties  annexed  to  the  case,  because  the  whole 
question  turns  upon  the  orders  of  the  4th  of  August,  as 
founded  upon  the  instructions  of  the  14th  of  June.  No 
others  had  reached  the  plaintifi&  on  the  4th  of  August.  The 
subsequent  letters  are  no  further  material  than  as  an  exposi- 
tion of  the  original  intentions  of  the  parties.  From  them  it 
appears,  beyond  all  doubt,  that  Amsterdam  was  the  ultimate 
and  original  port  of  destination,  and  that  touching  at  Ham- 
burgh was  only  intended  as  a  precaution,  to  await  the  ad« 
vice  of  the  plaintiffs.  As  they  were  lefl  in  the  first  instance, 
and  until  afler  the  4th  of  August,  with  unqualified  abao* 
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lute  discretion,  they  were  only  bound  to  act  with  good 
ikith,  and  with  diligence,  as  they  should  judge  most  con- 
ducive to  the  interests  and  expectations  of  their  principals. 
An  agent  with  general  discretion  is  no  further  holden.  1 
Beawes,  8vo.  edit  44 ;  Jones  on  Bailment,  75  ;  2  Ld.  Baym. 
918.  Under  the  circumstances  attending  the  order  of  the 
4th  of  August,  I  do  not  consider  it  an  abuse  of  trust  for 
which  the  plaintiffs  are  responsible.  They  knew  the  des- 
tination of  the  vessel  and  cargo,  and  that,  in  every  event, 
they  were  to  give  orders  to  Boue  k  Co.  They  assert,  and 
we  are  to  take  it  to  be  the  fact,  that  American  vessels  had 
lately  entered  without  hindrance,  and  we  perceive  from  the 
case,  that  the  opinions  of  counsel  here  were,  that  the  ves- 
sel had  a  right  to  make  the  attempt,  and  could  only  be 
turned  away,  under  our  treaty  with  Britiiin,  for  making 
the  first  attempt.  The  plaintiflEs  gave  their  orders  with  a 
qualification,  that  "  if  the  winds  should  continue  variable, 
which  naturally  drove  the  English  off  the  coast:"  they 
may  not  have  acted  with  great  wisdom  or  prudence, 
but  if  they  gave  their  orders  with  *honesty,  and,  [*245J 
as  they  thought,  for  the  interest  of  their  principals, 
they  are  excused,  and  the  defendant  has  only  to  blame 
himself  for  giving  an  indefinite  discretion. 

The  determination  of  this  question  puts  an  end  to  two 
other  points  that  were  raised  upon  the  argument  The  in- 
surance efiected  by  the  plaintiffs  in  Ilolland,  was  for  the 
account  of  Yos  &  Graves ;  the  defendant  is  entitled,  as  of 
course,  to  credit  for  one  half  of  the  amount  of  that  insur- 
ance, and  is  liable  to  the  charges  for  moneys  paid  to  Cap- 
tain Weeks  in  London. 

The  only  remaining  question  is,  as  to  the  legality  of  the 
charge  of  interest  in  the  plaintiffs'  account  The  account 
exhibited  is  not  an  account  liquidated,  but  a  naked  account 
current,  and  interest  is  allowable  only  on  such  items  in  it 
as  are  made  for  moneys  advanced,  except  the  usage  of  the 
trade  has  provided  some  particular  rules  on  the  subject, 
and  which  are  to  be  submitted  to  the  referees  to  determine. 
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ToicPKlNS,  J.  I  (ODcur  in  the  results  of  the  opinioiMi 
given,  and  to  detail  my  own  reasons  would  be  only  to  re- 
peat what  my  brethren  have  said. 


Tom  against  Smith. 

Profits  are  insurable  eo  nomine  If  profits  only  be  insured,  an  abandooment 
is  necessary  when  there  has  been  no  insurance  on  the  cargo,  and  in  such 
case  it  must  be  made  early,  that  the  insurer  may  elect  either  to  pay  only 
his  loss,  or  to  pay  that  and  the  price  of  the  goods,  at  first  cost  and  charges ; 
therefore,  if  the  assured  lie  by,  and  take  hit  goods  and  sell  them,  he  can* 
not  afterwards  call  on  the  underwriter  for  any  loss  on  the  profits.  But 
whether  this  rule  will  apply  between  different  sets  of  underwriters  on  cargo 
and  profits,  quoart. 

Assumpsit  upon  a  policy  of  insurance  on  the  profits  of 
the  cargo  of  the  Mary,  from  Batavia  to  New- York,  valued 
at  six  thousand  dollars. 

In  the  prosecution  of  the  voyage  insured,  the  vessel  ex- 
perienced such  violent  weather,  as  to  be  under  the  necessity 
of  bearing  away  for  St.  Christophers,  where,  after  a  regular 
survey,  under  a  warrant  from  the  admiralty,  she  was  found 
to  be  irreparable,  so  as  to  carry  on  her  lading,  except  at  an 
expense  of  more  than  half  her  value.  In  consequence  of 
this,  as  the  revenue  laws  of  the  island  forbade  shipping 
the  cargo  in  any  other  bottom,  it  was  sold  at  much  about 
the  same  price  it  would  have  yielded  in  New-York,  and 
produced,  on  the  amount  of  the  sales,  a  considerable  pro- 
fit. Without  being  informed  of  this  latter  circumstanoe, 
the  plaintiflT,  on  receiving  advice  of  the  being  obliged  to 
make  for  the  port  of  necessity,  communicated  it  to  the 
underwriters ;  and  on  the  5th  April,  1799,  ofiered 
[*246]  to  cancel  the  policy.  The  proposition  was  ♦ac- 
cepted by  some,  but  refused  by  the  defendant  In 
the  June  following  the  Mary  arrived,  bringing  with  her 
bills  of  exchange  for  a  part  of  the  property  sold,  and  tho 
residue  in  rum  and  molasses,  in  which  it  had  been  inrested 
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by  the  plaintiiFs  agent^  who  was  also  part  owner  of  ship 
and  cargo.  On  arrival,  the  rum  and  molasses  were,  taken 
bj  the  underwritten  and  disposed  o^  but  produced  con* 
siderablo  less  than  they  coat.  The  bills  of  exchange  were 
not  more  fortunate ;  for  several  of  them,  after  being  re- 
tamed  and  renewed,  were  finally  unpaid,  and  on  the  whole 
a  loss  was  ultimately  sustained. 

In  the  latter  end  of  November,  1800,  the  plaintiff,  in 
consequence  of  a  decision  of  this  court,  on  an  insurance  of 
profits  on  the  same  voyage,  claimed  for  a  total  loss ;.  and, 
on  the  6th  of  August,  1802,  made  a  formal  abandonment 
in  writing. 

Interest^  inability  to  proceed  with  the  original  lading.  ^ 
and  subscription  being  admitted,  the  plainti^  to  substanti 
ate  his  demand,  adduced  an  .account  of  profit  and  loss  on 
the  cargo  of  the  ship  Mary,  ia  which  the  net  amount  of 
the  cargo,  sold  at  St  Christophers,  after  deducting  commis- 
sions, freight,  insurance,  and  all  other  charges,  was  credited, 
and  the  loss  of  the  bills  of  exchange  and  produce  received 
in  payment,  were  debited. 

Upon  the  above  facts  and  statement,  a  verdict  was  taken 
for  the  plaintiff  for  667  dollars  and  60  cents,  being  the 
amount  of  the  defendant's  right,  with  interest,  from  30 
days. after  the  6th  of  April,  1799,  subject  to  the  opinion  of 
the  court,  whether  the  total  loss  and  interest,  from  the 
above  period,  could  be  recovered ;  or  whether  the  interest 
ought  to  commence  only  from  the  date  of  the  abandonment ; 
or  whether  judgment  ought  to  be  for  the  defendant.  The 
entry  to  be  modified  accordingly,  and  either  party  to  ba 
at  liberty  to  turn  the  case  into  a  special  verdict. 

T.  L.  Ogden,  for  the  plaintiff.  We  contend,  1.  That  the 
voyage  as  to  goods  having  been  defeated,  we  are  entitled  to 
recover  as  for  a  total  loss  of  the  profits ;  2.  That  in  an  insur- 
ance on  profits,  no  abandonment  is  necessary ;  8.  That  if  ne- 
cessary, the  abandonment  is  good,  as,  when  it  was 
made,  the  loss  continued  total ;  4.  That  interest  *is    [^^7] 
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final  resalt.(a)  If  that  be  done  here,  it  will  be  seen  that 
the  goods  not  only  never  arrived,  bat  that  an  actual  loss 
on  the  sales  has  been  sustained.  This  is  established  by  the 
account  which  was  exhibited.  The  only  question,  then, 
will  be,  from  what  period  ought  interest  to  be  cal- 
culated? *As  abandonment  was  needless,  the  [*248] 
right  to  compensation  arose  on  the  expiration  of 
80  days  after  demand  ;  the  verdict,  therefore,  is  correct,  and 
ought  to  stand. 

Pendleton  and  Bdriawi^  contra.  By  the  decision  of  Alh 
bott  V.  Ssbor^  this  court  settled  that  an  insurance  on  profits 
was  an  interest  policy.  Such  it  must  be,  because  in  Eng- 
land insurances  of  this  sort  are  permitted.  Le  Oras  v. 
Hughes,  Marsh.  84.  Orant  v.  Parkinson,  ib.  111.  If  so, 
an  abandonment  was  necessary  ;  for.  whenever  the  property 
remains  in  specie,  it  exists,  unless  in  the  hands  of  a  captor, 
in  the  nature  of  salvage,  and  must,  therefore,  as  a  valuable 
interest,  be  relinquished  to  the  underwriter.  Without  de- 
nying the  doctrine  of  Earle  v.  Shaw,  we  say  it  does  not  ap- 
ply, because  the  assured  here  has  meddled  with  and  assumed 
a  disposition  of  the  property.  This  case,  then,  is  exactly 
within  the  principle  of  Mitchell  v.  Edie,  1  D.  &  E.  608, 
and  AUtvood  v.  Henkle,  Park,  172.  The  plaintiff  has  traded 
on  the  subject  of  insui-ance.  After  remitting,  renewing, 
and  receiving  damages  on  some  of  the  bills,  he  comes  on 
the  underwriter  for  a  total  loss,  because  a  part  of  them 
have  proved  bad.  We  contend  this  policy  is  on  the  inci- 
dent, and  that  the  plaintiff  takes  to  it,  by  choosing  to  re- 
tain the  principal.  The  court  cannot  tolerate  the  idea, 
that  after  an  insurance  on  profits,  eo  nomine,  the  assured 
shall,  at  the  port  of  necessity,  receive  them,  and  after 
managing  them  in  his  own  way,  demand  a  total  loss,  be- 
cause they  ultimately  turn  out  deficient.  If  the  determi- 
nation is  to  be  regulated  by  the  rules  which  govern  wager 

(a)  See  Church  ▼  Bedient,  acd  HaOeV  Y.Pe^/Um,  1  Opines*  Cases  in  Error 
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policies,  there  cannot  be  a  recovery,  as  the  Vessel  did  ar 
rive.  It  is  no  answer  to  say  the  policy  was  on  profit& 
In  Kulen  Kemp  v.  Vigne,  1  D.  &  E.  804,  the  assurance  was 
on  the  cargo;  but  as  the  ship  did  arrive,  the  court  held 
the  underwriter  would,  allowing  it  a  wager  policy,  have 
been  exonerated. 

Hoffman^  in  reply.  In  Kmap  v.  VigiM^  the  insurance 
was  expressly  on  the  arrival  of  the  ship,  not  of  the  goods. 
On  the  point  of  abandonment,  it  is  sufficient  to  observe, 
that  when  a  demand  was  made  for  a  total  loss,  the  insurer 
had  it  in  his  power  to  make  it  equivalent  to  abandoningi 
by  paying  his  subscription.  It  is  a  mistake  to  say  the 
profits  have  been  diminished  by  trading  on  them. 
[*249]  The  *actual  proceeds  of  the  cargo  sold,  that  which 
was  given  for  it,  has  been  realised,  and  credited  to 
the  underwriter.  Upon  this  principle,  even,  there  is  a  total 
loss.  Therefore,  whether  the  making  a  profit,  or  the  ar 
rival  of  the  goods,  is  to  be  the  criterion,  there  must  be  a 
recovery,  for  neither  one  nor  the  other  has  happened. 

Livingston,  J.,  delivered  the  opinion  of  the  court.  It 
is  not  made  a  question  whether  profits  are  an  insurable  in- 
terest.  Whatever  objections  lie  to  the  practice,  we  have 
heretofore  considereil  them  as  such,  and  the  counsel  of 
both  parties  have  reasoned  on  that  supposition.  In  France, 
nothing  but  ship  and  cargo  are  regarded  as  proper  objects 
of  insurance.  In  England,  and  in  this  country,  it  is  not 
unsual  to  insure  profits,  eo  nomine^  and  yet  no  decisions 
are  to  be  found  on  the  construction  or  effect  of  such  poli« 
cies.  We  are  at  liberty,  then,  to  adopt  such  rules,  not  in- 
consistent with  the  written  contract,  as  shall  render  them 
as  little  as  possible  of  the  gambling  kind.  Under  no  pre* 
text  indeed  can  they  be  called  wagering  policies,  which 
exclude  all  idea  of  interest  in  the  assured.  It  would  be 
hard,  therefore,  on  the  underwriter,  to  rank  them  in  this 
class,  and  thus  deprive  him  of  the  benefit  of  salvage.    A 
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premium  on  profits  is  not  greater  than  on  goods,  and  yet 
it  certainly  ought  to  be  much  higher,  if  a  total  loss  may 
be  demanded,  without  any  part  of  the  profits,  howevei 
donsiderable,  going  to  the  underwriters.  It  is  more  equi- 
table to  consider  these  insurances  as  a  species  of  valued 
policies  on  cargo,  which  they  are  in  substance,  although 
not  in  form.  It  is  surprising,  that  in  a  country  where 
merchants  may  insure  their  adventures  at  almost  any  value, 
this  practice  should  ever  have  been  introduced.  The  more 
the  subjects  of  insurance  on  any  one  voyage  are  multi- 
plied, the  more  confusion  and  embarrassment  will,  in  cases 
of  disaster,  be  experienced.  It  will  often  perplex  the  most 
ddlful  broker  so  to  adjust  a  loss,  as  to  do  justice  to  the 
di£ferent  classes  of  underwriters.  We  are  disposed,  there- 
fore,  to  regard  these  insurances  as  another  way  of  valuing 
the  goods,  and  that  in  total  losses  like  the  present,  the  un- 
derwriter has  such  an  interest  in  the  property,  as  to  be  en- 
titled   to    an    abandonment(a)[l]     What  would  be    the 

(a)  But  though  the  assured  abandon  first  to  the  underwriter  on  the  goods, 
he  may  recover  as  for  a  total  loss  on  the  profits  subsequently  abandoned  to 
the  insurer  on  them,  where  the  vessel  from  capture,  though  restored,  never 
arrives  at  her  destined  port    Mumford  v.  HaileU,  1  Johns.  Rep.  433. 

It  seems,  that  even  an  arrival  of  the  goods  at  the  destined  port  will  not 
prevent  a  recovery,  if  there  has  been  a  technical  total  Ipss,  and  the  goods  be 
sent  on  by  the  underwriters  in  different  ships,  for  the  policy  is  on  the  profits 
by  the  ship  in  which  laden.  Eenrkkaon  v.  Margetaon,  2  East,  649,  u  (a.) 
Whether  the  recovery  will  always  be  total,  is,  perhaps,  doubtful,  though  in 
Mum/brd  v.  BaUetty  fJbi  mtp.^  it  is  said  a  policy  on  profits  must  necessarily  be 
valued,  fbr  in  Hbdgaon  v.  Olotfer^  6  East,  316,  where  only  a  part  of  the  goods 
were  lost,  but  a  portion  arrived  and  were  sold,  a  recovery  was  denied  be« 
cause  the  plaintiff  did  not  show,  that  had  not  the  g^oods  been  lost  there  would 
have  been  a  profit  ^^^  that  there  was  a  loss  of  profit  on  the  whole  adventure, 
notwithstanding  the  safe  arrival  of  a  part  Had  these  facts  been  made  to 
appear,  it  may,  perhaps,  be  gathered  from  the  case  that  the  policy  would 
have  been  opened. 

[1]  GhxKls  are  insured  in  one  policy,  and  the  profits  in  a  separate  policy, 
and  the  insured  recovers  for  an  average  loss  on  the  g^oods;  he  can  only  re* 
cover  an  average  loss,  in  the  like  proportion,  on  the  profits.  Loomis  v.  S?iaw, 
S  J.  C.  36. 

A  loss  on  a  policy  on  profits  will  be  a  total  or  partial  loss,  according  as 
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of  his  property.  This  is  a  case  of  some  novelty,  on  which 
precedents  throw  little,  if  any  light  It  is  very  probable, 
therefore,  that  onr  view  of  it  may  be  incorrect,  but  aftef 
mature  reflection,  we  cannot  come  to  any  other  result,  sat- 
isfactory to  our  own  minds.  If  wrong,  the  precedent  will 
not  work  much  mischief,  for  it  cannot  be  long  before  un- 
derwriters, in  this  state  at  least,  discover  the  folly  of  insur* 
ing,  unless  at  a  very  advanced  premium,  either  profits  or 
freight  The  latter,  it  has  already  been  determined,  or  at 
least  so  much  as  is  earned,  "  even  daring  the  voyage  in- 
sured," afler  abandonment  of  the  ship,  goes  to  her  under- 
writers, and  if  profits  on  goods,  in  like  cases,  should  be 
adjudged  to  belong  to  the  assurer  of  that  subject,  there 
would  be  none,  or  very  little  salvage  in  either  case,  so  that 
while  the  underwriters  on  ship  and  cargo  would  be  receiv* 
ing  enough,  and  perhaps  more  than  enough,  to  reimburse 
them,  those  on  profits  and  freight  may  pay  a  total  loss  on 
the  same  voyage,  and  not  receive  a  farthing  from  the  sub* 
jects  insured.  Our  opinion  is,  that  the  defendants  have 
judgment 
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Weed  against  Ellis 


■The  guardian  of  an  Infant  may  submit  to  arbitrators  on  behalf  of  his  ward| 
and  a  performance  will  be  a  bar  to  a  soit  by  the  in&nt,  when  of  age^  fir 
the  same  matter. 

Debt  on  an  arbitration  bond  entered  into  with  the  plain- 
tiff, by  which  he,  as  guardian  of  Eber  Weed,  submitted 
to  three  indifferent  persons  all  things  relating  to  a  suit 
brought  by  him,  in  the  same  capacity,  against  the  defend- 
ant for  assaulting  and  falsely  imprisoning  the  said  Eber 
Weed.  Plea,  nul  agard;  to  which  the  plaintiff  replied,  set- 
ting forth  an  award,  reciting  that  they,  the  arbitrators, 
being  "named  by  and  between  Eber  Weed,  by  his 
guardian,  Noah  Weed,  of,  &c.,  and  Caleb  Ellis  of,  &c.,  did 
award  that  Caleb  Ellis  should  pay  to  Noah  Weed,  guardian 
of  Eber  Weed,  the  sum  of  112  dollars,  and  each  settle 
with*  his  own  witnesses,"  with  the  usual  averment  that 
the  defendant  had  not  paid.  Demurrer  tmfe,  showing  for 
cause :  1st  That  there  was  no  profert  of  the  award ;  2d. 
That  it  was  without  the  submission ;  3d.  That  it  wanted 
mutuality  ;  and  4th.  That  it  was  not  final. 
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Henry f  in  support  of  the  demurrer.    As  to  the  profert. 

no  great  reliance  ought,  perhaps,  to  be  placed 
[^54]     on  that ;   but,  *as  the   award  was  under  seal,  it 

would  seem  necessary  to  make  the  same  profert 
which  is  required  in  pleading  other  instruments  of  a  simi- 
lar description.  On  the  second  point,  it  is  to  be  observ 
ed,  that  the  bond  is  in  favor  of  the  plaintiff  individualljy 
the  defendant  is  bound  to  him  personally ;  and  the  sub* 
mission  is,  "  by  the  said  Caleb,  and  the  said  Noah,  guardian 
as  aforesaid,*'  yet,  the  recital  of  the  award  states  it  to  have 
been  made  by  persons  named  "  by  and  between  Eber 
Weed,  by  his  guardian,  and  Caleb  Ellis."  The  infant  does 
not  submit.  The  recital,  then,  is  plainly  of  an  award  not 
warranted  by  the  submission.  This  is  fatal ;  for  the  one 
must  be  according  to  the  other.  Kyd,  278.  There  is  also 
a  total  want  of  mutuality.  The  payment  of  the  112  dollars 
is  to  Noah  Weed,  without  a  single  act  to  be  done  by  him ; 
and  it  cannot  be  said  that  the  money  infers  a  release,  be- 
cause the  rights  of  an  infant  cannot  be  submitted.  He  ia 
not  concluded ;  for  he  may,  the  very  instant  he  is  of  age, 
disavow  all  his  guardian  has  done.  Therefore,  it  cannot 
be  final.  For  the  necessity  of  an  award  being  mutual,  Kyd, 
218,  259,  260. 

Wbodiuorthj  contra.  The  replication  sets  out  the  award 
in  hcec  verba,  and,  therefore,  supersedes  the  necessity  of  a 
profert.  Though  an  infant's  rights  cannot  be  disposed  of 
by  his  guardian,  yet  there  is  such  a  general  control  over 
them,  that  they  may  be  submitted  to  arbitration.  In 
Boberta  v.  Newbold,  Comb.  318.  the  very  thing  was  done ; 
and  in  1  Com.  Dig.  537,  the  same  doctrine  is  recognised. 
At  law,  the  guardian  in  a  suit  is  the  protector  of  the  rights 
of  the  infant,  and  may  bind  himself  that  his  ward«  shall 
perform.  In  an  action  by  an  infant,  his  guardian  may 
receive  the  money  recovered,  and  give  an  acquittance  for  it. 
He  is  the  mere  instrument  through  which  the  infant's 
claims  are  satisfied  ;  and,  therefore,  the  award  of  a  9um  of 
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money  to  him,  it  being  for  the  benefit  of  the  infant,  is  good. 
1  Com.  Dig.  543.  Nay,  an  award  of  money  to  a  third  per- 
son is  valid,  if  it  appear  that  the  parties  submitted  for 
him.  Bird  v.  JKrd,  1  Salk.  74.  Certainly,  then,  it  must 
be  so,  if  to  him  who  submits  for  another.  The 
award  is  clearly  mutual ;  *for  to  make  it  so,  it  is  [*265] 
requisite  only  that  the  money  paid  be  a  final  dis- 
charge of  all  claims. 

LiviNGflTON,  J.  In  Purdy  v.  Delavan^  1  Caines*  Rep. 
804,  we  decided  that  an  award,  ordering  payment  of  a  sum 
of  money,  carries  in  itself  a  mutuality,  as  it  must  be  held 
to  be  in  satisfaction  of  the  matter  submitted. 

Woodtvorth.  Then  the  only  point  is  as  to  the  right  to 
submit.  If  the  guardian  has  it,  the  receipt  of  the  sum 
awarded  in  satisfaction  of  that  which  he  was  authorized 
to  submit,  must  be  final.  The  award  of  the  arbitrators, 
after  reciting  the  suit  and  submission,  is,  that  they  "  there- 
upon"  determine.  In  1  Com.  Dig.  548,  it  is  laid  down, 
**  if  there  be  a  submission  of  all  matters,  an  award,  de  et 
super  jmjBmissiSf  that  one  shall  pay  so  much  to  the  other, 
is  good,  for  being  super  proBmissis,  (or  thereupon,)  it  must  be 
held  to  have  been  in  satisfaction  of  the  matter  submitted." 

Henry,  in  reply.  The  use  of  a  profert  is,  that  oyer  may 
be  demanded,  and  though  a  deed  be  set  out  in  the  declara* 
tion,  profert  is  nevertheless  necessary.  But^  it  is  confessed, 
this  objection  is  not  much  relied  on.  The  reasoning,  how^ 
ever,  of  the  other  side,  admits  the  award  to  be  neither  final 
nor  mutual.  It  is  acknowledged  that  the  infant  is  not 
concluded ;  if  so,  it  cannot  be  final,  nor  can  it  be  mutuaL 
To.  give  it  the  semblance  of  mutuality,  it  should  have  gone 
further  and  awarded  certain  things  to  be  done  by  the 
plaintiff,  in  case  the  infant  should  not  abide  by  the 
determination  of  the  arbitrators.  The  plaintiff  was  only 
guardian  ad  litem  ;  and  though  a  guardian  in  socage,  or  by 
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nurture,  or  even  a  testamentary  guardian,  may  sabmiti  ono 
who  is  merely  ad  Itiem  cannot  His  power  is  only  for  a 
epecjfic  purpose,  and,  as  it  is  a  delegated  authority,  oannot 
be  exceeded  or  transferred. 

LiviKGSTON,  J,,  delivered  the  opinion  of  the  court.  The 
first  objection  to  this  award  is  founded,  on  a  want  of  power 
in  the  guardian  to  submit  Hence,  it  is  said,  the  award  if 
not  mutua1,and  the  infant's  rights  not  concluded. 
.  It  is  difficult  to  conceive  how  it  should  ever  have  been 
doubted  whether  guardians  had  this  power,  or  whether 
they  were  not  bound  by  their  bond^  or  whether  an 
[*256]  award,  ^under  these  circumstances,  did  not  put 
an  end  to  all  controversies  submitted  between  the 
infant  and  other  party.  That  an  infant  himself  should 
not  bind  himself  in  this  way  is  right,  [1]  but  for  this  very 
reason  a  power  should  be  lodged  elsewhere ;  and  where 
can  it  be  so  properly  intrusted  as  to  the  very  person  who 
has  the  care  of  all  his  property  7  for  the  present  plaintifif 
does  not  appear  a  guardian  ad  Ktem  only,  and  must,  there- 
fore,  be  supposed  competent  to  judge  whether  a  suit  or 
arbitration  will  be  most  likely  to  promote  the  interest  of 
his  ward.  But  his  point  is  settled  in  Boberts  v.  Newbold, 
where  it  is  allowed,  that  a  guardian  may  submit  for  an  in« 
fant,  and  even  if  the  latter  gives  a  bond  himself,  it  is  not 
void,  but  only  voidable.  With  this  also  agrees  the  civil 
law,  by  which,  although  an  infant  cannot  bind  himself  by 
a  submission,  yet,  if  any  one  will  become  bis  surety,  a 
remedy  may  be  had  against  the  latter  for  the  infant's  non* 
performance. 

There  is  as  little  reason  to  say  the  award  is  not  final 

[1]  A  Bubmission  is  entered  into  by  A.  and  others  (the  widow  and  hein 
of  B.)  of  the  one  part,  and  C.  of  the  othei  part ;  the  former  covenant  ini^  that 
certain  infant  oo-heire  should  abide  by  the  award ;  the  arbitrators  awarded 
that  C.  should  pay  the  other  parties  a  specific  sum  of  money  ;  held,  that  al- 
though the  submission  was  unauthorized  in  respect  to  the  in&nts,  the  award 
was  binding  on  the  parties.    {Smith  v.  Van  yostrand,  6  Hill  419.) 
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After  reciting  their  authority  to  settle  all  controversies  be- 
tween  the  defendant  and  infant,  the  arbitrators  award, 
"  that  the  former  shall  pay  a  certain  sum  to  the  guardian, 
and  that  each  party  shall  settle  with  his  own  witnesses." 
There  can  be  no  doubt  that  payment  of  this  sum  to  the 
guardian  would  operate  as  a  discharge  to  the  defendant 
for  every  demand  of  the  infant,  and  that  the  award  is, 
of  course,  sufficiently  conclusive.  The  only  remaining  ol> 
jection  is,  that  no  profert  is  made  of  the  award  in  the  rep* 
lication.  That  this  is  necessary,  we  can  find  no  authority. 
The  action  is  on  the  bond,  and,  in  answer  to  the  plea,  the 
award  is  set  forth  in  hcsc  verba.  This  is  the  usual  way,  and 
must  be  sufficient.(a)    The  replication  is,  therefore,  good.[l] 

Judgment  for  the  plaintiff. 

(a)  The  reason  why  a  profert  of  an  award  Is  not  required,  is,  because  it  is 
not  a  deed.    Lea/e  ▼.  Box,  I  Wils.  121. 

[1]  A  party,  it  seems,  may  avoid  the  effect  of  an  award  by  showing  that 
be  was  an  infant  when  he  made  the  agreement  of  submission.  (See  Baker 
T.  Lovett^  6  Mass.'Rep.  78,  80,  per  Parsons,  0.  J.  BriUon  v.  WiUiam's  De- 
visees, 6  Munf.  463.  Watson  on  Arb.  and  Awards,  41.  Ko.  31,  Law  Lib. 
Philadel.  2  R.  S.  541,  s.  1.  Kyd  on  Awards,  36,  ei  aeq.)  So,  semble,  as  to 
A  lunatic,  feme  covert,  Ac  (Rumaey  v.  Leek,  6  Wend.  20,  22.  See  Watson 
on  Arb.  and  Awards,  43.  No.  31,  Law  Lib.  Philadelphia.  2  R.  S.  641,  s. 
1.  Kyd.  on  Awards,  36.)  An  attorney,  it  has  been  intimated,  has  autho- 
rity, as  such,  to  submit  for  his  client.  Thus,  where  an  attorney  had  submit* 
ted  a  question,  as  to  his  client^s  right  of  set-off,  to  the  decision  of  a  Judge, 
extra  judicially ;  the  court,  per  Story,  J.,  inclined  to  regard  it  as  an  award, 
and  so  conclusive.  In  respect  to  the  attorney's  power  to  make  the  submis- 
sion, it  was  regarded  as  maintainable,  and  within  his  general  authority. 
"  If  he  exceeds  it,  the  remedy  for  his  client  is  to  be  sought  in  his  own  per* 
sonal  responsibility."  {Cfreen  v.  DarUng,  6  Mason,  202,  206.)  See  Wash' 
ingUm  v.  M^Oee,  3  Dana,  446,  as  to  when  a  submission  to  a  judge  shall  be 
deemed  an  arbitration.  Farther,  as  to  an  attorney's  or  an  agent's  autho- 
rity in  this  respect,  see  Eastman  v.  Burleigh,  2  New  Hampshire  Rep.  484, 
488.  Somers  v.  BdUxbrega,  1  Dall.  464.  The  Inhabitants  of  BwXiand  Vi 
ThelnhaJbiUmts  of  Comoay,  16  Mass.  Rep.  396.  BoQcer  v.  Parker,  *l  Cranch, 
496.    Watson  on  Arb.  and  Awards,  49,  60.    Law  Lib.  Philadelphia.    . 

An  award,  like  a  judgment  of  a  court  of  concurrent  jurisdiction,  binds 
only  the  parties  and  privies,  so  as  to  prevent  them  from  again  litigating  the 
same  subject  matter  which  was  determined  by  the  award.  But  strangers 
ko  the  submission  can  neither  be  benefitted  nor  prejudiced  by  an  award 
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('W'ataon  on  Arb.  and  Awards,  146.  Kos.  31  and  82,  Law  Lib.  Pbiladel* 
phia.  Kjd  on  Awards,  42  to  49.  See  Voaburgh  ▼.  Bame,  14  Johns.  Rep. 
302.  Studebacker  V,  Moore,  3  Binney,  124.  CkmmonweaUh  y.  Simowbm,  1 
Watts'  Rep.  310.  PuUeU  y,  Baiftnardf  1  Wbart  Repi  624.  Jaekaon  v.  Ikh 
vi8,  6  Ooweu's  Repi  123.) 


Cheethah  against  Lewis. 

On  an  original  suit  In  this  oonrti  the  plaintiff  may  declare  at  any  time^  nnleci 
nonprveaed. 


EvERTSON  moved  to  set  aside  the  declaration,  and  stay 
all  further  proceedings,  because,  though  the  writ  was  re- 
turnable in  November^  1803,  the  plaintiff  had  not  filed  and 
delivered  his  declaration  till  September  lasi.  He  contend- 
ed, that  by  the  rules  of  the  common  law,  a  plaintiff 
[*257]  was  obliged  *to  declare  within  the  year,  and  if  he 
did  not  do  so,  he  was  ipso  facto  out  of  court  If 
some  limitation  of  this  sort  was  not  in  force,  a  cause  might 
be  hung  up  ad  infinitum.  In  support  of  the  application  he 
cited  2  D.  &  E.  112,  and  particularly  the  reasoning  of 
Buller,  J. 

Van  Wt/cJc,  contra,  argued  that  the  only  mode  of  putting 
a  plaintiff  out  of  court,  was,  by  a  rule  to  declare,  or  be  non- 
prossed 

Per  Ouriam.  There  is  no  such  rule  of  practice  in  this 
court  as  that  insisted  on  by  the  defendant  It  is  in  his 
power  to  nonpros  the  plaintiff  if  he  pleases;  if  he  does  not, 
the  plaintiff  may  declare  at  any  time.  The  decision,  how- 
ever, in  this  case,  will  not  apply  to  a  suit  removed  by 
habeas  corpus;  for  there,  as  the  defendant  cannot  nonpros^ 
he  is  bound  to  plead. 

Motion  denied. 
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Lenox,   Maitland    and    Benwick    against  Howlakd, 

BussEL  and  others. 

Under  the  act  respecting  absent  and  absconding  debtors,  this  court  will  in- 
quire into  tho  fonndation  of  the  demand  of  the  plaintiffs,  and  if  it  appeal 
cot  to  be  such  as  to  warrant  the  issuing  an  attachment,  will  order  araper 

Thb  plaintiffs  had,  under  the  act  authorizing  proceed- 
ings against  absent  debtors,  procured  on  the  usual  oath,  an 
attachment  against  the  property  of  the  defendants,  who  re- 
sided in  Massachusetts.  They,  by  affidavit,  set  forth  that 
they  never  had  any  dealings  with  the  plaintiffs,  who,  as 
shippers  of  property  on  board  the  ship  Ocean,  belonging  to 
the  defendants,  claimed  compensation  for  damage  the  goods 
had  sustained  in  consequence  of  the  vessel's  having  been 
run  ashore  when  going  up  the  harbor  of  Liverpool,  by 
alleged  negligence  or  misbehavior  of  the  captain,  whereas 
the  injury,  if  any,  arose  from  the  conduct  of  the  pilot. 

(hlden  and  Biggs,  on  these  facts,  moved  to  supersede  the 
attachment,  notice  of  which  had  been  duly  published. 
They  contended  that  the  debts  contemplated  by  the  act 
were  such  as  might  be  set  off,  the  words  of  the  statute  being, 
that  the*  demand  must  be  100  dollars  above,  or  clear  of,, 
discounts.  Torts  and  unliquidated  damages,  therefore,  not 
within  the  purview  of  the  law,  begause  of  them  no  set-off 
can  be  made.  Bankrupt  Act,  s.  84.  Coop.  Bank.  Law,  160, 
224,  244.  Sell.  Prac.  42.  2  Caines'  Rep.  83, 
Brown  v.  Cumming.  *But  allowing  such  a  claim  [*258] 
might  be  set  off,  the  pilot,  they  said,  was  answer- 
able. Malyne,  59.  7  D.  &  E.  160.  They  referred  also  to 
the  decision  of  this  court,  in  the  matter  of  Fitzgerald,  an 
absent  debtor,  2  Caines'  Rep.  818. 

Hoffman  and  Harison,  contra,  argued,  that  the  court  had 
QO  jurisdiction  in  this  summary  way,  as  the  act  had  chalked 
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out  the  only  mode  of  proceeding  by  which  a  supersedeas 
could  be  obtained.  That  as  to  the  matter  of  the  claim  being 
without  the  statute,  the  21st  section  had  ordered  a  bond  ta 
be  given,  to  appear  and  plead  to  any  action,  and  the  terms 
of  the  condition  were  broad  enough  to  include  all  cases,  ex- 
cepting pure  torts  alone ;  even  to  appear  and  answer  to  a  bill 
in  equity.  To  support  the  attachment,  the  oath  of  the  plain- 
tiffs is  all  that  is  required,  and  cannot  be  done  away  by  a 
counter  deposition  from  the  defendants.  It  would  be  to 
try  the  cause  by  affidavit,  and  determine  preliminarily,  the 
fact  of  debt,  or  no  debt.  Whether  the  pilot  or  master  were 
to  blame,  was  not  now  to  be  investigated. 

Spencer,  J.,  delivered  the  opinion  of  the  court.  We  da 
not  think  that,  because  the  statute  points  out  a  particular, 
mode  by  which  a  supersedeas  may  be  obtained,  we  are 
ousted  of  jurisdiction  in  this  state  of  the  case.  We  con 
ceive  that,  from  the  general  superintending  power  of  this 
court,  we  have  a  right  to  examine  whether  the  attachment 
has  not  improvidently  issued,  and,  on  this  ground,  review 
the  order  of  the  judge  by  whom  it  was  directed.[l]  On  the 
present  occasion,  the  plaintiffs  have  not  contradicted  the 
affidavit  of  the  defendants,  but,  resting  their  opposition  on 
the  matter  it  details,  have  reposed  themselves  on  its  con- 
tents. Exercising,  then,  that  right  of  control  which  we 
think  we  possess,  we  cannot  but  see  that  the  plainfifib  have 
failed  in  showing  such  a  debt  as  is  within  the  purview  of 
the  act.  The  statute  applies  only  to  those  which  are  capa- 
ble of  being  set  off,  not  to  demands  which  arise  from  torts, 
or  €X  delicto.  As,  therefore,  the  claim  of  the  plaintiffs  is 
;^.tcd  to  be  of  this  nature,  proceeding  from  the  misfeasance 

of  the  captain,  and  this  is  not  denied  by  the  oppo- 
[*259]     site  *party,  the  motion  must  be  granted ;  but  with 

permission,  however,  to  the  plaintiffi>,  to  show,. 

[1]  If  a  plaintiff  who  brings  suit  by  attachment  against  a  foreign  corpora- 
tion, be  a  non-resident,  the  objection  is  best  raised  by  a  motion  to  set  aside 
the  attachment,  but  the  objection  cannot  be  raised  at  the  trial  by  a  motion 
for  non-suit    Downes  v.  Phaiiix  Bank^  6  Hill,  297. 
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any  day  within  the  term,  that  they  have  a  debt  sach  as  is 
within  the  purview  of  the  act 

Kent,  Ch.  J.  I  am  against  the  motion,  because  I  think 
the  only  remedy  is  under  the  21st  section  of  the  act,  which, 
in  my  opinion,  is  fully  sufficient  If  the  bond  there  di* 
rected  be  given,  the  question,  whether  debtor  or  not,  with- 
in the  statute  can  be  decided ;  for  the  instrument  can  apply 
only  to  debts  within  the  law.  The  proceedings  below  are 
regular,  and  on  that  score,  we  have  therefore,  no  right  to 
interfere. 

Thompson,  J.  I  concur  in  the  opinion  of  the  Chief 
Justioe.(a)[l] 

(a)  See  this  case,  posi^  323,  on  a  sabsequent  application. 

[1]  The  estate  ofdebtors,  who  are  abroad,  is  liable  to  an  attachment,  whether 
their  absence  from  this  stale  is  permanent  or  temporary,  yolantaiy  or  invo- 
lontary.  The  question  in  such  a  case  is,  where  is  the  actual  residence  ?  and 
not  where  is  the  domicil  ?    In  re  Thompaoti,  1  Wen.  43. 

An  executor  or  administrator  who  enters  upon  leasehold  property  held  by 
the  testator  or  intestate  in  his  lifetime,  or  who  receives  the  rents  and  profits 
thereof  is  chargeable  in  the  debet  and  detinet  directly  on  the  covenant  of 
the  lessee  as  an  asHignee,  and  in  proceeding  against  him  he  need  not  be 
named  as  executor  or  administrator.  In  the  Matter  of  John  GaJBoway^  21 
Wen.  32. 

K  he  has  no  assets,  or  the  land  is  in  truth  not  worth  the  sum  due,  he  may 
show  those  facts  in  defence ;  prima  fade^  however,  the  land  is  deemed  worth 
more  than  the  sum  demanded.    Id. 

Being  personally  liable,  he  may  be  proceeded  against  by  attachment  under 
the  act  relative  to  absconding,  concealed  and  non-resident  debtors.    Id. 

A  non-resident  creditor  may  institute  proceeding^  under  this  act  against 
a  non-resident  debtor,  where  the  debt  is  due  on  a  contract  made  within  this 
state.    In  the  matter  of  Brown,  21  Wen.  316. 

It  is  enough  that  the  affidavits  of  the  two  witnesses,  required  by  the  stat* 
ate  to  be  presented  on  the  application  for  an  attachment,  state  that  the 
debtor  is  a  non-resident,  or  that,  being  an  inhabitant,  he  has  secretjy  departed 
fh>m  the  state,  or  keeps  himself  concealed  with  intent  to  avoid  tba  service 
of  oivil  process  ;  it  is  not  necessary  that  these  affidavits  should  oostain  any- 
thing as  to  the  nature  of  the  debt,  or  the  residenco  of  the  creditor.    Id. 

An  attachment  does  not  lie  againbt  an  administrator  for  a  demand  againal 
his  intestate,  under  the  act.    In  ihe  matter  o/Bmrd  A  Seldon,  9  Wen.  4G5. 
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An  attachment  does  not  lie  against  persons  daiming  merelj  b/  fight  of 
representation.    Jackaon  ex  dem,  Murray  v.  Walnoorth^  1  J.  0.  37). 

But  where  the  debtors  were  named,  some  as  trcstees,  come  nb  0xeciitor% 
Ac.,  hold,  afler  a  lapse  of  time  and  acquiescence  of  partiee,  that  iheee  woold 
be  doomed  mere  words  of  description^  so  as  to  support  the  prooeedinga.    Id 

An  absconding  debtor  may  be  proceeded  against  by  an  absent  creditor. 
Robbina  v.  Cooper,  6  J.  C.  R.  186.    JSx  parte  OdkhaeO^  6  Govr.  293. 

Aliter,  as  to  an  absent  or  non-resident  debtor.  In  the  matter  of  lUzgsrald, 
2  Cat  R.  318. 

And  a  person  residing  abroad,  but  who  has  been  transiently  witbfai  th# 
state,  cannot  be  deemed  an  absconding  debtor.    Id. 

Alitor,  as  to  a  person  who  comes  liere  to  reside,  and  then  abscondsi  Id. 
Et  parte  CcUdweU,  6  Cow.  293. 

An  attachment  does  not  lie  against  a  corporation.  It  Queen  ▼.  JGddlekJwn 
Man,  Co.,  16  J.  R.  6. 

It  may  issue  against  the  property  of  one  of  several  partners,  who  absconds^ 
for  a  partnership  debt,  tliough  his  co-partners  reside  within  the  state,  and 
might  be  arrested.    Matter  of  Chipman,  14  J.  R.  217. 

So  it  may  issue  for  tlie  separate  debt  of  such  absconding  debtor.  MaSier 
ofSmWi,  16  J.  R.  102. 

By  the  act  of  1842,  provision  was  made  for  seizing  trust  property,  real  and 
personal,  in  proceedings  by  attachment  against  foreign  corporations,  the  at- 
tachment must  be  executed  by  leaving  n  true  and  attested  copy  of  the  writ 
with  the  trustee,  because  the  trustee,  being  within  the  jurisdiction  of  the  states 
can  be  reached  by  personal  service ;  he  is,  moreover,  the  representation  of  the 
beneficial  owner,  and  may  be  interested  in  the  defence  of  the  suit  Wrigki 
V.  Douglass^  3  Barb.  664. 

Attachment  may  issue  against  non-resident  debtors,  upon  an  unliquidated 
debt     Matter  of  Marty,  3  Barb.  229. 

A  supersedeas  to  an  attachment  under  the  absconding,  concealed  and  ab- 
sent debtor  act,  will  be  granted  on  showing  a  settlement  between  the  at* 
taching  creditor  and  the  debtor,  although  trustees  have  been  appointed ;  the 
rights  of  the  trustees,  however,  will  be  protected,  and  the  time  will  be  given 
to  other  creditors  to  come  in.    In  the  matter  of  Bunch,  9  Wen.  473. 

Wliere  persons  proceeded  against  ns  absconding  or  concealed  debtors^ 
satisfactorily  show  that  they  had  not  absconded,  or  were  not  concealed,  a 
supersedeas  will  be  granted  with  costs,  although  the  creditor  had  reason  to 
believe  that  the  debtors  had  absconded  or  were  concealed.  J^  iJie  maUer  of 
Warner,  3  "Wen.  424. 

If  a  plaintiff,  who  brings  suit  by  attachment  against  a  foreign  corporation, 
be  a  non-resident  the  objection  is  best  raised  by  motion  to  set  a^side  the  at- 
tachment ;  but  the  objection  cannot  be  raised  at  the  trial  by  motion  for  non* 
suit    Doumea  v.  Phoenix  Bank,  6  Hill,  297. 

Supersedeas  will  be  granted  to  an  attachment  under  the  act  *elative  to 
absent  and  absconding  debtor^  if  the  process  issued  improvidently.  JBkpark 
Chipman,  1  Wen.  66. 
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Saperaedeu  to  flnaL    Learned  r.  Duvalf  3  J.  0.  141. 

The  court  may,  on  motion,  ezamiDe  whether  the  attachment  waa  improvi- 
dently  tosued,  and  if  found  to  have  been  improperly  granted,  may  award  a 
superaedeaa.  Lema  v.  Bowiand^  3  Cat  R.  257.  JfQiteen  ▼.  Middleton  Man. 
Oil,  16  J.  R.  6. 

An  attachment  regularly  iaaued  against  a  non-resident  debtor  cannot  be 
■aperseded  by  the  officer  granting  it,  except  in  the  cases  provided  for  by  the 
statute;  it  cannot  be  done  on  affidavits  contradicting  the  fact  of  residence, 
Dor  can  the  supreme  court  issue  supersedeas,  except  on  the  return  of  the 
officer  to  a  certiorari  directed  to  him.  MaUer  of  Marty,  3  Barb.  229.  K.  T. 
Dig.^  ¥oL  2,  p.  682,  et  eeq. 


Bennett  against  Ward. 

If  in  a  statute,  a  clause  creating  a  new  offence,  and  inflicting  a  penalty,  be 
■0  defectively  worded,  that  by  one  part  it  appears  to  be  recoverable  in  a 
summary  way,  and  by  another,  according  to  the  usual  course  of  proceeding, 
the  latter  ahall  be  preferred.  All  statutes  giving  summary  modes  of  re- 
covery, are  to  be  strictly  construed. 

On  certiorate  to  a  justice's  courts  in  a  suit  under  the  19th 
Bection,  (1  Rev.  Laws,  595,)  of  the  '*act  to  regulate  high- 
ways,'' by  which  it  is  ordained,  that  the  penalty  of  5  dol- 
lars, imposed  for  obstructing  roads,  shall  be  recovered  '*  in 
the  name  of  any  person  who  shall  make  complaint  thereof, 
before  any  justice  of  the  peace  of  the  county  where  the  of- 
fence shall  happen,  upon  the  oath  of  one  or  more  credible 
witnesses,  and  levied  by  distress  and  sale,"  &c. 

Oady  assigned  for  error,  that  by  the  return,  it  appeared 
a  regular  action  of  debt  had  been  instituted,  instead  of  the 
summary  mode  prescribed  by  the  statute.  This  point,  he 
said,  had  been  already  ruled,  in  a  case  of  Hamilton  v.  Burton^ 
decided  in  April,  1800.  For  where  an  act  creates  a  new 
offence,  and  points  out  how  the  penalty  inflicted  is  to  be 
recovered,  no  other  method  can  be  pursued.  4  Bac  Abr. 
old  edit  654,  Bex  v.  Bight^  1  Burr.  54S.    An  advantage  re- 
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suited,  be  urged,  from  the  adoption  of  the  summarj  pro- 
ceeding ordered  by  the  law,  because,  in  such  cases,  the 
evidence  is  necessarily  returned. 

Oold,  contra.  It  appears,  that  the  parties  agreed  to  go 
to  trial,  and  whatever  advantage  might  have  been  taken 
of  this  objection,  had  it  been  made  at  a  proper  time,  is  now 
waived. 

Oady^  in  reply.  If  the  magistrate  had  not  au- 
[*280]  thority  to  *take  cognizance  of  the  cause  in  this 
manner,  consent  will  not  give  him  jurisdiction. 
Besides,  the  levy  is,  after  conviction,  to  be  by  warrant  of 
distress ;  and  upon  a  regular  judgment  in  debt,  the  usual 
writ  of  execution  ought,  perhaps,  to  go. 

Per  Curiam.  The  suit  below  was  an  action  of  debt,  con- 
ducted according  to  the  regulations  of  the  10^  act,  and  was 
brought  to  recover  the  penalty  or  forfeiture  of  5  dollars,  un- 
der the  19th  section  of  the  act  to  regulate  highways,  which 
declares,  that  "  if  any  person  shall  obstruct  any  highway, 
&c.,  such  person  so  offending  shall  forfeit,  for  every  such 
offence,  5  dollars,  to  be  recovered,  with  costs  of  suit,  in 
the  name  of  any  person  who  shall  make  complaint  thereof, 
before  any  justice  of  the  peace,  &c.,  upon  the  oath  of  one 
or  more  credible  witnesses,  and  levied  by  distress  and  sal« 
of  the  goods  of  the  offender,  by  warrant  from  the  justice, 
to  be  directed  to  any  constable  of  the  town,  &c.,  and  the 
constable  is  required  to  pay  such  penalty  into  the  hands 
of  the  commissioners  of  highways,  &c.,  to  be  applied  in 
improving  the  public  roads  and  bridges  in  such  town." 

The  question  is,  whether  the  above  recovery  ought  to 
have  been  in  the  manner  prescribed  by  the  lOi  act,  or 
ought  to  have  been  in  a  summary  way,  as  the  section  un- 
der  which  it  was  had  would  seem  to  prescribe  ? 

The  section  in  question  is  very  defectively  drawn.  One 
part  of  it  seems  to  contemplate  a  recovery  by  an  action  or 
suit  in  the  ordinary  mode ;  and  the  other  part  of  it|  so  far 
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at  least  as  relates  to  the  collection  of  the  money  by  the 
constable,  uses  language  applicable  only  to  cases  of  sum- 
mary convictions.  And  where  a  statute  admits  of  two 
constructions,  it  is  advisable  to  give  it  that  which  is  con- 
sonant to  the  ordinary  mode  of  proceeding  before  magis- 
trates, as  being  the  most  familiar  to  them,  and  because  in 
that  the  trial  by  jury  is  secured.  Summary  convictions 
are  authorized  frequently  in  the  English  laws,  and  they 
are  required  in  three  different  cases  in  the  act  before  us, 
VIZ.,  under  the  11th,  12th,  and  23rd  sections.  But  this 
mode  of  proceeding  is  always  strictly  construed  by  the 
courts,  and  is  not  to  be  adopted  but  where  the  language 
of  the  law  is  positive  and  unequivocal. [1] 

Judgment  affirmed. 

■ 

[1]  k  penal  atatate  ahould  be  strictly  constnied.  Spfogw^  t.  BkdBaU,  2 
Oow.  419. 

tio,  of  a  atatate  in  favor  of  corporations  or  particular  persons,  and  in  dero- 
gation of  common  right  Id.  Skourp  v.  Speir,  4  Hill,  76 ;  Sharp  y.  Johnson^ 
4  Hill,  92. 

They  should  not  be  extended  beyond  their  express  words,  or  their  clear 
import    Id. 

The  court  will  take  judicial  notioe  of  public  statutes.  The  P^ple  v.  Herki' 
ifMT,  4  Cow.  346. 

If  a  statute  give  a  remedy  in  the  affirmative,  (without  a  negative  express 
or  implied,)  for  a  matter  which  was  actionable  at  the  common  law,  the  party 
may  still  sue  at  the  common  law  as  well  as  upon  the  statute ;  for  this  does 
not  take  away  the  common  law  remedy.     GrUtenden  v.  WUsoa^  5  Cow.  165. 

A  special  power  granted  by  statute,  affecting  the  property  of  individuals, 
ought  to  be  strictly  pursued,  and  appear  to  be  so  on  the  face  of  the  proceed- 
ings. GiXberi  v.  OoktimbUi  Titmpike  Company,  3  J.  0. 107  ;  Aitier  v.  FtUmar, 
lHiU,324. 

A  penal  statute  which  may  be  construed  as  authorizing  either  a  summary 
remedy,  or  an  uction  in  the  ordinary  course  of  proceeding,  shall  be  taken  to 
mean  the  latter.    Benndt  v.  Ward,  3  OaL  R.  259. 

k  summary  conviction  is  to  be  strictly  construed,  and  is  only  to  be  adopted 
where  the  language  of  the  act  is  positive  and  unequivocal.    Id. 

Where  the  computation  of  time  in  a  statute  is  to  be  from  an  act  done,  the 
first  day  should  be  excluded.  Ez  parte  Dean,  2  Cow.  605 ;  Lester  v.  Oar^ 
knd^  2  Cow.  506,  n.  a.  discussed ;  Preebrey  v.  WUtiame,  id.  discussed. 

S.  g.,  under  the  statute  (sess.  41,  ch.  94,  s.  17,)  prescribing  the  time  withu 
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which  an  appeal  ahould  be  brought  from  a  juaiice's  ootui.    Id.    Simi  t. 
HampUmy  2  Cow.  612.  n.  *.   Brown  v.  Bnwn,  id. 

Where  the  oompatation  of  time  in  a  statute  is  to  be  lW>m  an  act  dona,  tha 
first  day,  or  day  of  the  act  should  be  eiodiidad.  Ex  pcaie  Detm,  S  Cow,  60ft; 
Haman  y.  lAsweU^  6  Cow.  659. 

To  take  private  property  for  public  use,  without  providing  jart  f 
tion  to  the  party,  is  not  only  unconstitutional,  as  against  the  fbndai 
principle  of  government,  but  a  violation  of  natural  right  and  Jnstioa.  A  atat* 
ute,  therefore,  which  violates  the  principle  is  null  and  void.  Bradaiham  t. 
Bodgera,  20  J.  R.  103.    a  C.  in  error,  id.  735. 

An  existing  provision  for  reviewing  the  decisions  of  an  inferior  tribanal 
by  appeal  or  certiorari,  will  apply  to  cases  subsequently  added  to  as  Juris- 
diction by  statute,  though  the  latter  contain  no  express  declaration  to  that 
effect  jHie  BoopU  ex  reL  Durham  t.  The  OommiBBioners  of  the  Oamai  J^ad, 
3  Hill,  599. 

A  statute,  imposing  a  penalty,  implies  also  a  prohibition  of  the  act  render^ 
ed  penal,  and  such  act  is,  consequently,  illegal  and  void.  Batteti  r.  Bovion^ 
14  J.  R.  273,  290. 

A  statute,  penal  as  to  some  persons,  if  it  is  generally  beneficial,  niay  be 
equitably  construed.     Siddes  v.  Sharp^  13  J.  R.  497. 

An  act  extending  the  boonds  of  a  town  over  the  adjacent  navigable  watcnt 
does  not  thereby  grant  the  land  covered  by  the  water  to  the  town,  bat  la 
merely  for  the  purpose  of  civil  and  criminal  Juriadictioo.  Palmer  t.  BBda,  6 
J.  R.  133. 

A  penalty  cannot  be  raised  by  implication,  but  must  be  expreasly  created 
and  imposed.     Jones  v.  EiHa^  2  J.  R.  379. 

If  a  public  body  or  officer  is  clothed  by  statute  with  power  to  do  an  act 
which  concerns  the  public  interest  or  the  rights  of  third  persons,  the  execa« 
tion  of  the  power  may  be  insisted  on  as  a  duty,  though  the  statute  creating 
it  to  be  only  permissive  in  terms.  The  Mayor  of  the  OUy  </  Bew  Tork,  t. 
Ikirze,  3  Hill,  612. 

Conveyances  by  authority  of  a  statute,  pass  no  other  or  different  right  than 
that  which  the  party  before  possessed.  Jackson  ex  dem.  Oooper  y.  Cbry,  8  J. 
R.  385. 

Where  a  right  is  granted  by  statute,  and  a  subsequent  statute  giyee  a  fix* 
feiture  or  penalty  for  the  violation  of  that  right,  such  forfeiture  or  penalty  it 
cumnlative  to  the  remedy  provided  by  the  common  law  in  cases  of  the  yiola- 
ticn  of  a  statute  right,  where  the  statute  itself  is  silent  LMnffSton  y.  Vam 
Jngen,  9  J.  R.  607.    See  Stafford  v.  JngoreoU,  3  Hill,  38. 

And  it  seems  that  the  law  would  be  the  same,  if  the  penalty  were  giyea 
by  a  subsequent  clause  of  the  same  statute.     Id. 

An  act  of  the  legislature  is  not  to  be  construed  to  operate  retroepoctiyelyy 
10  as  to  take  away  a  vested  right    Daeh  v.  Van  Kleeck^  7  J.  R.  477. 

Unless  the  intention  so  to  operate  is  expressly  declared.  Johnson  y.  Bm^ 
•^  2  Hill,  258. 

It  is  a  principle  of  universal  jurisprudence,  tliat  laws,  civil  or  criminal  muti 
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be  ixospective,  and  cannot  have  a  retro-active  effect    Daah  v.  Van  KlMtk^  T 
J.  R.  477. 

The  term  at  post  facto  hiw,  in  the  constitution  of  the  United  States,  applies 
only  to  criminal  cases.    Id. 

Where  the  law,  antecedently  to  a  revision  of  the  statutes,  is  settled,  either 
by  dear  expressions  in  tlie  statutes,  or  adjudications  on  them,  the  mere 
change  of  phraseology  shall  not  be  deemed  or  construed  adiange  of  the  law, 
unless  such  phraseology  evidently  purports  an  intention  in  the  legislature  to 
make  a  change.  TdyUjir  v.  Dekmcy,  2  GL  a  B.  143.  Com  of  Taies,  4  J.  R. 
869. 

In  construing  a  statute,  the  intention  of  the  legislature  should  be  followed 
irtierover  it  can  be  discovered,  although  the  construction  seems  contrary  to 
the  letter  of  the  statute.  Griswold  v.  National  Ins.  Oo^  3  Cow.  89;  15  J.  R. 
880.     Orocker  v.  Oranit,  21  Wen.  21. 

A  thing  which  is  within  the  letter  of  a  statute  is  not  within  the  statutSi 
unless  it  be  within  the  intention  of  the  makers.    Id. 

A  penal  statute  is  not  to  be  extended  by  an  equitable  construction. 
Mutn  V.  FotkT^  6  Oow.  567. 

Two  statutes  shall  stand  together,  and  both  have  effect  if  possible ;  for  the 
law  does  not  favor  repeals  by  implication;  and  all  acts  in  Tpairi  materia 
should  be  taken  together,  as  if  they  were  one  law.  JTOariee  v.  Orphan 
Asyhm,  0  Cow.  437.    Bowen  v.  Lease,  5  Hill,  221. 

And  where  an  English  statute,  or  part  of  an  English  statute  is  incorporated 
without  variation  into  our  own,  and  tlie  same  had  received  a  judicial  exposi- 
tion in  that  country,  at  the  time  of  its  adoption,  the  courts  here  will,  as  a 
general  rule,  conform  to  that  construction.  M^Cartoe  v.  Orphan  Aeylum,  9 
Cow.  439. 

In  proceedings  against  a  disturber  of  religious  meetings,  it  is  not  neces- 
sary that  process  should  actually  issue;  it  is  competent  to  a  defendant 
voluntarily  to  appear  and  answer  to  the  complaint  Ibster  v.  SmUh,  10 
Wen.  377. 

Where  a  statute  declares  that  an  act  done  within  a  ceruin  number  of 
days,  Sunday  must  be  reckoned  as  one,  though  it  happen  to  be  the  last  Ex 
parte  Dodge,  7  Cow.  147. 

Thus,  in  the  time  given  for  appealing  by  statute,  (sees.  47,  ch.  238,  s.  3C,) 
the  fifty  dollar  act    Id. 

The  general  rule  as  to  the  computation  of  time  is,  that  where  months  are 
mentioned  in  a  statute,  lunar  months  are  intended.  Loring  v.  HaUing,  15  J. 
R120. 

It  was  there  held  that  the  six  months  mentioned  in  relation  to  the  kno- 
closure  of  mortgages  were  lunar  months.    Id. 

But  where  words  were  found  in  a  statute  which,  in  the  opinion  of  the 
court,  showed  that  calendar  months  were  intended,  thej  ':iust  be  construed 
M  calendar  time.     Snyder  v.  Warren,  2  Cow.  518. 

But  where  there  is  nothing  in  a  statute  speaking  of  months^  from  which 
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It  cnn  be  inferred  that  calendar  and  not  lunar  time  was  intended,  tho  montiia 
wUl  be  considered  lanar.    Potwm  ▼.  ChamJberixin^  4  Wen.  612. 

Montlis  in  relation  to  promissory  notes  or  bills  of  exchange,  are  caloDdai 
and  not  lunar.    LejSingwtll  v.  White^  1  J.  G.  99. 

The  words  *'  shall  or  maj,^  when  used  in  a  statute,  are  imperative  oniy 
when  the  public  interest  and  rights  are  concerned ;  but  when  a  statute  de- 
clares that  an  individual  or  individuals  shall  or  may  do  certain  acts,  or  hcve 
a  certain  remedy,  wliich  is  intended  for  his  or  their  own  benefit,  he  or  they 
have  a  discretion  to  do  the  act,  or  pursue  the  remedy,  or  not  Makom  ▼. 
Rogers,  5  Gow,  188.  See  The  Mayor  of  the  City  of  New  York  v.  Fiin^  t 
HUl,  612. 

The  only  effect  of  the  revised  statutes  upon  offenoes  committed  previcm 
to  those  statutes  g^ing  Into  operation  is,  that  the  proceedings  in  prosecution 
for  such  offences  must  be  conducted  according  to  the  provisions  of  tlioaa 
statutes ;  if  the  punishment  for  sucli  offences  is  mitigated  by  those  statutes,  such 
mitigated  punishment  only  can  be  applied.     The  People  v.  Phdps,  6  Wen.  10. 

A  by-law  or  ordinance  of  the  corporation  of  the  city  of  New  York,  made 
by  virtue  of  tho  autliority  given  by  the  act  of  the  2d  of  April,  1806,  (sess.  £9^ 
ch«  126,  s.  15,)  ordained,  that  if  any  person  kept  a  greater  quantity  of  gun* 
powder  than  twenty-eight  pounds,  at  one  time,  in  any  one  place,  or  if  the 
same  sliould  not  be  kept  in  the  manner  prescribed  by  the  ordinance,  sudi 
person  shall  forfeit  all  the  gunpowder  so  kept  contrary  to  the  by-law ;  and 
also  $125  fur  every  100  pounds  of  gunpowder,  and  in  that  proportion,  for 
a  greater  or  less  quantity.  By  the  act  the  corporation  were  empowered  to 
provide  for  the  forfeiture  of  the  gunpowder,  if  kept  contrary  to  such  by-law; 
and  to  impose  penalties  for  the  non-observance  of  the  by-law,  in  all  cases  not 
provided  for  by  the  act,  Aa  In  an  action  to  recover  penalties  under  their 
by-law,  to  the  amount  of  $3000 ;  it  was  held,  that  the  plaintifb  could  not 
exact  as  penulties  for  any  one  offence,  or  for  the  violation  of  such  by-laws  in 
any  one  transaction,  a  greater  sum  than  $250.  Corporation  of  New  York  v. 
Odrenan,  12  J.  R.  122. 

As  tlie  act  of  the  leglslat^ire,  on  the  subject  matter  of  the  by-law,  is  to  be 
presumed  to  have  been  passed  at  the  instance  of  the  corporation,  it  so  fiir 
operates  as  a  limitation  on  the  general  and  undefined  powers  in  the  chanen. 
Id. 

The  preamble  of  a  statute  may  be  referred  to,  to  explain  the  enacting 
part,  when  it  is  doubtful,  but  not  to  restrain  its  meaning  when  clear  and  on- 
ambiguous.    Jackson  ex  dem.  Woodruff  v.  Gikhrist,  15  J.  R.  89. 

Where  the  words  of  a  statute  are  obscure  or  doubtful,  the  intention  of  tb* 
legislature  is  to  be  resorted  to  in  order  to  discover  their  meaning;  Sht 
People  V.  The  Utica  Ins,  Co.,  15  J.  R.  358. 

A  thing  within  the  intention,  is  as  much  within  the  statute  as  if  it  were 
within  the  letter,  and  a  thing  withUi  the  letter  is  not  within  the  statuts^  if 
contrary  to  the  intention  of  it    Id. 

Such  construction  ought  to  be  given  as  will  not  suffer  the  atatatv  lo  bt 
eluded.    Id. 
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A  statute  restraining  any  person  firom  doing  certain  acts,  applies  equally 
to  corporations  or  bodies  politic^  although  not  mentioned.  Id.  N.  Y.  Dig., 
▼oL  4,  p.  1163,  et$eq. 


*Cas£  agaimi  De  Goes  and  others.        [*261J 

Trespass  will  not  lie  against  a  third  person,  acting  under  license  firom  one 
who  was  in  possession  under  a  writ  of  restitution  awarded,  on  conviction 
for  a  forcible  entry  and  detainer,  by  a  court  having  jurisdiction,  though  the 
indictment  be  afterwards  quashed,  and  a  re-restitution  directed ;  for  a  man 
cannot  be  a  trespasser  by  relotion. 

Trespass  for  cuttiog  down  and  carrying  away  a  quan* 
tity  of  saw-logs,  afler  notiee  of  title,  and  being  forbidden. 
The  defendants  justified  under  a  license  from  one  Abraham 
Bull,  who  at  the  time  of  the  trespass,  was  in  possession, 
by  virtue  of  a  writ  of  restitution,  awarded  upon  an  indict- 
ment against  the  now  plaintiff  for  a  forcible  entry  and  de« 
tainer,  which  was  afterwards  quashed  for  irregularity,  aiid 
restitution  directed. 

A  verdict  having  been  found  in  favor  of  the  plaintiff,  a 
motion  was  now  made  to  set  it  aside,  on  the  following 
grounds :  1st  That  as  he  was  not  in  actual  possession  when 
the  trespass  was  committed,  the  action  would  not  lie.  2d. 
That  if  maintainable  at  all,  it  was  against  Bull,  who  pos- 
Beaded  the  hcus  in  quo  at  the  time. 

Foot^  for  the  plaintiff.  Those  claiming  under  title  from 
a  person  who  has  been  turned  out  of  possession,  in  conse- 
quence of  quashing  an  indictment  for  forcible  entry  and 
detainer,  are  trespassers  themselves.  Oom.  Dig.  tit.  Tres- 
pass, B.  2.  ''  A  disseisee  shall  have  trespass  against  a 
stranger,  for  a  trespass  done  during  the  disseisin,  for  by  re- 
entry,  he  revests  the  possession  in  himself  ab  initio^^^  citing 
2  Roll.  554,  1.  89.  So  here,  by  the  re-restitution,  we  are 
as  if  we  never  had  been  out  of  possession ;  (See  OUberfs 
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TmureSf  47,)  it  follows,  therefore,  that  we  are  entitled  to 
all  the  remedies  attendant  on  actual  occupation.  (See  Bul^ 
hr  V.  Baker^  1  And.  852,  Godb.  388 ;  Moore  v.  Hussey^ 
Hob.  98 ;  2  Roll.  Abr.  650, 1. 10,  Ibid.  554,  Co.  Litt.  257,  a. 
LiffordCs  Case,  11  Rep.  51,  Dy.  316,  Moore,  461.  Hoi 
oombe  v.  Rawlins,  Cro.  Eliz.  540.  1  Burr.  81,  (Arguendo 
by  counsel,)  and  the  decision  of  this  court,  in  Case  y.  Shep- 
hard.)  The  circumstance  of  being  warned  not  to  cut  the 
timber  takes  away  all  pretence  of  justification  under  the 
license.  They  knew  Bull  to  be  a  trespasser  himself,  and 
therefore  unable  to  give  permission. 

Woodworthj  contra.  On  the  general  principles  of  law 
which  govern  the  action,  the  plaintiff,  as  he  was  out  of 
possession,  cannot  recover.  Bull  held  under  legal  title 
by  judgment  of  law.  It  was  good  so  long  as  that 
[*262]  judgment  remained  *in  force,  unless  it  be  con- 
tended, that  the  reentry  under  the  wril  of  re-resti- 
tution should  relate  back  so  as  to  afifect  third  persons. 
This  cannot  be,  because  the  justice  had  cognizance  of  the 
subject  matter.  It  was  within  the  scope  of  his  general 
jurisdiction,  and  the  rendering  the  judgment  of  restitution 
was  no  more  than  what  he  was  authorized  to  do.  The 
present  case,  therefore,  difl^ers  from  those  where  the  magis- 
trate has  no  jurisdiction,  and  the  proceedings  coram  non 
judice.  Perkins  v.  Proctor  and  Oreen,  2  Wils.  285.  The 
same  reasoning  applies  to  judgments  reversed  for  error,  as 
well  as  irregularity. 

That  the  defendants  were  warned  not  to  cut  the  wood,  is 
immaterial.  They  had  nothing  to  do  with  remote  and 
latent  claims,  and  the  plaintiff  can  look  only  to  the  party 
in  possession :  to  him  in  whose  hands  the  land  really  was. 
In  trespass,  a  constructive  possession  is  not  sufficient  Meu' 
viWs  Case^  13  Rep.  21,  22.  This  is  there  expressly  said : 
"  When  any  man  recovers  possession  or  seisin  of  land,  by 
erroneous  judgment,"  &c.,  "the  same  stands  in  force  till 
reversed ;  and,  therefore,  the  plaintiff  in  the  writ  of  error, 
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after  the  reversal,  shall  not  have  an  action  for  a  trespass 
rr^nsney  because  he  shall  recover  all  the  mesne  profits  against 
him  who  recovered ;  nor  he  that  reoovereth  shall  be  after 
barred  of  his  action  of  trespass  for  a  trespass  mesne^  by 
reason  that  his  recovery  is  reserved,  because  he  shall  an« 
swer  for  all  the  mesne  profits  to  the  plaintiff  in  the  writ  of 
error."  It  is  settled  law,  that  the  rights  of  third  persons 
June  equally  protected,  whether  they  be  under  irregular  or 
erroneous  judgments 

Thompson,  J.,  delivered  the  opinion  of  the  court  It 
has  been  submitted  to  the  court  to  determine  whether  an 
action  of  trespass  can  be  sustained  against  the  present  de- 
fendants. We  are  satisfied,  from  an  examination  of  the 
authorities,  that  it  cannot  Bull  was  put  into  possession 
by  the  judgment  and  proceedings  of  a  court  having  juris- 
diction of  the  subject  matter.  These  proceedings,  how- 
ever, having  been  set  aside  for  irregularity.  Bull  may  be 
considered  a  trespasser  by  relation,  and  be  made 
answerable  for  the  ^damages.  But  it  is  a  general  [*26S] 
rule  with  respect  to  the  doctrine  of  relation,  that 
it  shall  not  do  wrong  to  strangers.  16  Yin.  Abr.  29S. 
This  rule  is  fully  recognised  in  MenviWs  Oase^  18  Coke,  21, 
where  it  is  said,  that  by  relation,  a  thing  may  be  considered 
as  annulled  ab  initio,  betwixt  the  same  parties,  to  advance 
a  right ;  but  the  law  will  never  make  such  a  construction 
to  advance  a  wrong,  or  to  defeat  collateral  acts,  which  are 
lawful,  and  principally,  if  they  concern  strangers.  Thus, 
also,  in  LiffcrHs  Case,  11  Coke,  61,  it  is  ruled,  that  where 
a  person  is  disseised,  the  disseisee,  after  re-entry,  can  main- 
tain trespass  against  the  disseisor ;  for  the  law,  as  to  the 
disseisor  and  his  servants,  will  suppose  the  freehold  to 
have  continued  in  the  disseisee ;  but  not  so  with  respect 
to  strangers,  who  come  in  by  right  or  title  under  the  dis- 
seisor; they  cannot  be  made  trespassers  by  relation.  These 
authorities  we  think  conclusive,  in  the  present  case,  and 
go  fully  to  exonerate   the  defendants.     The   defendants 
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having  been  warned  by  the  plaintiff  not  to  cut  the  timber 
cannot  aflect  the  question.  They  were  not  bound  to  in- 
quire into  the  regularity  of  the  proceedings  by  which  Bull 
was  put  into  possession.  As  it  respected  them,  it  was 
enough  that  he  was  there  by  the  proceedings  and  judg- 
ment of  a  court  of  competent  jurisdiction. 

The  opinion  of  the  court,  therefore,  is,  that  the  defend* 
ants  are  entitled  to  judgment 


Ward,  administrator  of  Nobles,  against  Sackbider. 

Where  the  declaration  consiats  of  two  counta,  one  good  and  the  other  bad, 
if  to  the  latter  be  pleaded  an  insufficient  bar,  going  to  the  whole  cauM  of 
action,  to  which  the  plaintiff  demurs,  still  he  will  be  entitled  to  judgment 
on  the  count  which  is  good. 

On  demurrer.  The  second  count  of  the  declaration  waa 
on  a  note  or  memorandum  in  writing,  by  which  the  defend- 
ant acknowledged  to  have  received  of  Nobles  forty-two 
dollars,  which  he  promised,  on  demand,  to  pay  and  re-fund, 
'*  provided  the  said  Nobles  should  make  it  appear  (mean- 
ing thereby  that  the  said  Nobles  should  give  reasonable 
evidence)  that  he  the  said  Nobles  was  not  able  to  hold  a 
certain  lot  of  land  (meaning  thereby,  if  the  title  so  con- 
veyed should  prove  defective)  .before  that  time  sold  and 

quitclaimed  by  the  said  Sackrider   to  the  said 
[*264]     *Nobles,  in  his  lifetime,"  with  an  averment  that 

Nobles,  in  his  lifetime,  and  the  plaintiff,  since  his 
death,  had  made  it  appear,  by  good  and  sufficient  evidence 
that  the  land  could  not  be  holden  by  virtue  of  the  quitclaim* 
To  this  the  defendant  pleaded  in  bar,  that  Nobles,  in  his 
lifetime  did  not  make  it  appear,  and  the  plaintiff,  since  his 
death,  had  not  made  it  appear  to  the  said  Sackrider,  that 
Nobles  was  not  able  to  hold,  &c.     Demurrer  inde,  showing 
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for  cause,  that  the  plea  did  not  put  in  issue  any  new  fact^ 
and  amounted  to  the  general  issue  only. 

Oold^  for  the  plaintiff,  cited,  in  support  of  the  demurrer, 
LeyfiMa  Owe,  10  Eep,  96 ;  Lynner  v.  Wood^  Cro.  Car.  157, 
4  Bac.  Abra.  old  edit.  60,  61 ;  HaM  v.  Burch,  3  Salk.  272. 

EmoU  and  Foot^  contra.  As  this  case  comes  before  the 
oourt  on  demurrer,  judgment  must  be  against  him  who 
committed  the  first  fault.  The  declaration,  then,  is  clearly 
defective.  It  ought  to  have  avei^ed  either  an  eviction,  or 
that  the  possession  could  Dot  be  obtained.  The  memoran- 
dum, too,  is  declared  on  as  a  specialty,  and  yet  no  seal  is 
shown.  We  deny  that  the  plea  amounts  to  the  general  is- 
sue. It  admits  the  assumpsit  as  laid,  but  shows  in  bar, 
that  the  contingency  on  which  we  were  to  refund  has  never 
happened. 

Oold^  in  reply.  Even  in  covenant  the  count  may  be  as 
broad  as  the  instrument  declared  on.  No  more  is  done 
here  than  to  follow  the  words  of  the  instrument.  Lord  Holt 
himself  did  not  object  to  declaring  on  written  instruments 
in  hcec  verba  ;  he  only  insisted  on  the  setting  forth  a  conside- 
ration. The  bare  reading  the  plea  shows  it  does  not  put  any 
new  matter  in  issue,  and  is  therefore  no  more  than  the 
general  issue. 

Spencer,  J.,  delivered  the  opinion  of  the  court.  There 
are  two  counts  in  the  plaintiff's  declaration ;  one  for  money 
had  and  received,  another  on  a  memorandum  in  writing. 
The  latter  count  states,  that  by  a  note  or  memorandum  in 
writing,  the  defendant  acknowledged  to  have  received  of 
the  intestate  42  dollars,  which  he  promised  to  re- 
fund,  if  the  intestate  *would  make  it  appear  that  [*265] 
he  could  not  hold  a  certain  lot  of  land,  sold  and 
quitclaimed  by  the  defendant  to  him,  averring  that  the 
memorandum  meant,  that  if  the  title  so  conveyed  should 
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prove  defective,  then  the  money  was  to  be  refunded  ;  averr 
ing  also,  that  the  intestate,  before  his  death,  and  the  plain 
tiflf  since,  had  made  it  appear,  by  good  and  sufficient  evi- 
dence, to  the  defendant,  that  the  intestate  could  not  hold 
and  possess  the  said  lot  of  land  by  virtue  of  the  said  quit- 
claim. To  the  first  count  the  defendant  has  pleaded  rum 
assumpsit^  and  to  the  second  in  bar,  that  the  intestate  did 
not,  in  his  lifetime,  and  the  plaintiff  has  not,  since  his  death, 
made  it  appear  to  him,  that  he  was  not  able  to  hold  the 
said  lot  of  land  by  virtue  of  the  said  quitclaim. 

To  this  last  plea  the  plaintiff  has  demurred  specially 
that  the  plea  in  bar  amounts  to  the  general  issue. 

That  the  plea  is  vitious,  and  amounts  to  the  general  issue, 
is  beyond  a  doubt  The  defendant's  counsel,  sensible  of 
this,  insist  that  the  second  count  in  the  declaration  is  bad. 
Ist  Because  the  memorandum  is  declared  on  as  a  specialty ; 
and,  2d.  Because  the  averments  do  not  correspond  with  the 
true  exposition  of  the  contract. 

The  first  objection  is  not  well  founded.  The  considera- 
tion is  expressly  stated  to  be  the  42  dollars,  admitted  by 
the  memorandum  to  have  been  paid  by  the  intestate  to  the 
defendant  An  averment  of  that  payment  would  have 
been  superfluous.     This  objection  is  of  no  weight. 

The  second  objection  has  more  weighty  and  might  be 
fatal  but  for  one  circumstance.  The  second  plea  is  to  the 
whole  cause  of  action,  and  extends  as  well  to  the  second 
count  as  the  first,  which  is  confessedly  a  good  count.  If^ 
therefore,  this  plea  be  considered  in  the  light  of  a  general 
demurrer,  on  the  supposition  that  the  plaintiff  has  com- 
mitted the  first  fault  in  pleading,  still  the  plaintiff  is  en- 
titled to  judgment,  on  the  ground  that  one  of  his  counts 
is  good,  and  thence  no  objection  to  this  result;  because,  on 
that  count  if  the  plaintiff  has  a  just  right  to  recover,  he 
can  take  his  verdict,  and  it  is  broad  enough  to  embrace 
his  case. 

Judgment  for  the  plaintiff. 
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*Peasb,  executor  of  Pease,  against  Barber.    [*266J 

InterMk  maj  b3  rooovered  uoder  a  count  for  money  had  and  received. 

Ik  fifls^Tcpsit  for  money  had  and  received,  the  judge 
charged  the  jury  to  allow  interest,  which  was  accordingly 
done.  The  question,  now  without  argument  submitted, 
was,  whether,  under  a  count  for  money  had  and  received, 
a  plaintiff  could  recover  interest  ? 

BIent,  Ch.  J.,  delivered  the  opinion  of  the  court.  The 
particular  circumstances  attending  this  case  are  not  dis- 
closed, and  wo  are  therefore  to  determine  whether  interest 
can,  in  any  case,  be  recovered  under  the  count  stated. 

The  English  court  of  C.  B.,  in  the  case  of  Walker  v.  Cbn- 
stably  1  Bos.  &  Pull.  807,  and  again  in  the  case  of  Tappenden, 
<tc.  V.  Rerrdally  2  Bos.  &  Pull.  472,  decided  that  in  an  action 
for  money  had  and  received,  the  plaintiff  could  not  recover 
beyond  the  net  sum  received,  without  interest,  and  the 
opinion  is  said  to  have  been  founded  upon  the  authority  of 
Moses  V.  Macferlan^  2  Burr.  1005.  The  point  does  not  ap- 
pear to  have  been  argued  in  either  case,  and  the  reporter 
has  not  favored  the  public  with  the  reasons  on  which  the 
opinion  was  founded,  (if  any  reasons  were  given,)  except  a 
naked  reference  to  the  case  in  Burrow.  But  on  examining 
that  case,  the  question  of  interest  does  not  appear  to  have 
arisen,  and  is  not  once  mentioned.  The  court  confined 
themselves  to  the  discussion  of  the  general  principles  of  the 
action,  and  those  principles  rather  favor  than  contradict 
the  position,  that  interest  may  be  recovered  in  that  form 
of  action.  The  case  of  Bobinson  v.  Blandj  2  Burr,  1077, 
which  was  decided  shortly  after  that  of  Moses  v.  Macferlan^ 
shows  pretty  clearl^v  that  the  question  of  interest  was  not 
considered  as  being  involved  in  the  former  decision,  and 
interest  was  allowed  to  be  recovered  under  the  money 
counts,  which  were  counts  for  money  had  and  received. 
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and  money  lent,  and  there  was  no  distinction  raised  as  be 
tween  the  two  counts. 

The  action  for  money  had  and  received  is  an  equitable 
action,  and  the  party  must  show  that  he  has  equity 
[*267]  and  *conscience  on  his  side.  The  rule  in  equity 
is  to  allow  interest  in  many  cases  for  money  had 
and  received,  Barvxll  v.  Parker^  2  Vesey,  864 ;  Ekina  v. 
East  India  Company^  1  P.  Wms.  896.  Lynch  and  StoughUm^ 
V.  Administrators  of  Qardoqui,  decided  in  the  court  of  ap- 
peals in  this  state,  in  1802. 

We  are  of  opinion,  therefore,  that  interest  may  be  re- 
covered in  an  action  for  money  had  and  received ;  and,  for 
what  appears  to  the  contrary,  it  may  have  been  proper  in 
the  present  case ;  and  as  the  defendant  has  not  disclosed  by 
his  case  the  circumstances  attending  it,  we  are  to  intend 
interest  was  properly  allowed.  There  may  be  cases  in 
which  the  defendant  ought  to  refund  the  principal  merely, 
and  there  may  be  other  cases  in  which  he  ought,  ex  cequo 
et  bonOj  to  refund  the  principal  with  interest  Each  caso 
will  depend  upon  the  justice  and  equity  arising  out  of  its 
peculiar  circumstances,  to  be  disclosed  at  the  trial.[l] 

Judgment  for  principal  and  interest. 


[1]  Interest  is  allowable  on  money  advanced.  Liotard  r.  Cfravea^  3  CftL 
R.  226. 

On  an  acccnnt  current,  interest  is  allowable  onlj  on  such  items  in  it  tf 
are  for  moneys  advanced,  except  the  usage  of  the  trade  in  which  tho  acoooni 
voee  has  provided  otherwise.    Id. 

Interest  if  ay  be  recovered  in  an  action  for  money  had  and  reoeiTcd. 
Pease  r.  Barhsr,  3  Cai.  R.  266. 

But  whether  it  shall  be  recovered  or  not,  must  depend  upon  the  justice 
and  equity  of  the  case.    Id. 

Whcr<^  there  was  a  special  agreement,  that  the  plaintiffs  should  pay  inte- 
rest fcr  80  much  as  the  wines  shipped  by  the  defendants  might  produce, 
more  than  sufficient  to  reimburse  to  them  the  value  of  the  merchandize 
ivhicb  they  consigned  to  the  defendants ;  but  there  was  no  stipulation  for  in- 
terest in  cose,  as  it  happened,  the  sale  of  the  wines  should  not  be  equal  to 
the  value  of  the  cargoes  furnished  by  the  Eanes ;  the  court  would  not  con* 
■^0  the  contract  to  mean  that  the  defendants  should  bo  liable  for  inte^esi 
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hr  which  there  wbm  do  Btipulation,  if  the  result  of  the  adventure  should  leave 
them  a  sum  to  make  the  plain  tiffs  good.    Kane  v.  Smithy  12  J.  R.  16Cw 

Golden,  senator,  observes :  *'  however  it  may  be  with  respect  to  money 
lent^  or  as  to  money  had  and  received,  or  in  regard  to  merchandize  sold  and 
delivered ;  or  however  it  may  be  where  advances  are  made  in  pursuance  of 
an  express  agreement,  in  which  nothing  is  said  about  interest,  it  is  now  a 
well  settled  general  rule  of  law,  that  where  advances  are  made  in  money  by 
one  person  for  the  use  of  another,  under  an  implied  authority,  he  who  makes 
the  advance  is  entitled  to  interest  from  the  time  it  was  made.  Benaseher 
Okua  Factory  v.  Beid,  6  Cow.  602. 

In  that  case,  the  account  was  wholly  for  cash  advances  made  by  the  agent, 
CD  the  one  side;  and  on  the  other  for  cash  received  by  him ;  and  therefore. 
it  was  not  a  mutual  running  account,  in  the  sense  of  those  terms,  as  they  are 
commonly  used.    Id. 

And  the  majority  of  the  oourt  ibr  the  correction  of  errors,  concurred  in  thj 
general  result  of  the  above  observations,  thereby  aflSrming  Uie  Judgment  of 
the  supreme  court,  who  allowed  interest  on  all  cash  advances  of  the  agent 
Id. 

Spencer,  senator,  took  a  different  view  of  the  subject;  aud  was  for  revers- 
ing so  much  of  the  judgment  of  the  supreme  court  as  allowed  the  defendant 
In  error  any  interest  before  the  commencement  of  the  suit    Id.  604. 

He  considered  it  established  beyond  question,  that  the  allowance  of  inte- 
rest was  always  founded  on  the  agreement  of  the  parties.    Id. 

Tliis  agreement  may  be  expressed  in  writing,  or  by  words ;  or  it  may  be 
implied.  If  the  agreement  be  in  the  note  or  other  instrument,  that  interest 
shall  run  with  the  debt,  it  is  invariably  assessed.  If  there  be  a  verbal  agree- 
ment to  pay  it,  that  is  equally  binding.    Id. 

This  agreement  also,  may  be  implied,  1st,  from  the  custom  or  usage  of  the 
business  in  which  the  debt  is  contracted.  When  such  custom  is  known,  or 
may  reasonably  be  presumed  to  have  been  known,  it  enters  into  the  original 
contract,  and  forms  a  part  of  it  But  there  ought  to  be  no  evidence  that  such 
custom  was  known.    Id. 

2d.  Where  the  principal  is  to  be  paid  at  a  specific  time,  the  law  will  im* 
ply  the  payment  of  interest  from  that  timei    Id. 

He  also  considered  the  policy  of  the  law  adverse  to  the  allowance  of  in* 
lerest  to  an  agent  or  trustee  for  advances.    Id. 

But  where  an  agent  has  expended  money  by  directions  of  his  principal, 
there  can  be  no  reason  for  distinguishing  it  from  the  case  of  money  lent  or 
advanced  by  any  other  person.    Id. 

8c^  if  advances  are  made  by  an  agent  with  the  knowledge  and*  acqniet-^ 
•ence  of  his  principal,  it  is  but  advancing  a  step  to  presume  a  request ;  aqd 
thence  an  implied.agreement  to  pay ;  and  on  a  de&ult  in  payment,  the  like 
agreement,  as  in  all  other  cases  of  default,  to  pay  interest.    Id. 

8o^  an  advance  of  a  single  item,  on  a  particular  occasion,  or  a  few  sumii^ 
say,  ftx>m  the  circumstances,  Aimish  ground  for  presuming  knowledge  in  tbit 
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principal,  acqaiescence  by  him,  and  an  implied  promise  to  paj  immeduitelj, 
which  carries  interest  from  the  time  of  defiialt.    Id. 

The  same  principles  are  applicable  to  the  case  of  mutual  creditSi  between 
an  agent  and  his  principal  There  must  be  a  knowledge  bj  the  principal 
that  the  advances  are  making  for  him,  and  an  aoquieaoecoe,  to  supply  the 
want  of  a  request  There  must  be  a  default  on  bis  part  before  he  can  bo 
charged  with  interest ;  for  he  considered  the  cases  as  establishing  the  nni* 
Tersal  maxim  that  there  can  be  no  interest  without  default,  where,  by  the 
contract,  it  does  not  run  with  the  principal    Id. 

A  man  is  not  obliged  to  pay  for  the  use  of  money  or  other  property  whidi 
has  been  applied  to  his  benefit  without  his  consent    Id. 

Thus,  where  labor  voluntarily  performed  by  the  plaintiff  for  the  defbndant, 
without  his  privity  or  request,  however  meritorious  or  beneficial  it  may  be 
to  the  defendant,  as  in  saving  his  property  from  destruction  by  fire,  affords 
no  ground  of  action.     Bartholomew  v.  Jackaon^  20  J.  R.  28. 

Spencer,  J.,  also  cited  the  opinion  of  Ch.  J.  Tllgham,  (1  S.  ft  R.  179,)  as 
containing  the  law,  and  the  principle  of  it  that  until  the  defendant  was  in* 
formed  that  the  plaintifi^s  money  was  applied  to  his  use,  he  was  in  no  de- 
fault, and  therefore  ought  not  to  pay  interest ;  but  being  informed  he  became 
a  wrong  doer  in  withholding  payment,  and  therefore  should  pay  interest 
Bensa,  Glass  lUctory  y.  Rtid,  5  Cow.  624. 

An  ordinary  agent  or  attorney  is  not  chargeable  with  interest  on  money 
received  for  his  principal,  if  he  duly  advises  his  principal  of  its  having  beeo 
received,  until  payment  is  demanded  from  hioL  WilUams  y.  Storr9,  6  J.  Ch. 
R.  360. 

It  is  otherwise,  if  he  has  received  special  instructions  to  remit  as  fast  as 
received.    Id. 

If  a  sheriff  retains  money  after  the  return  day  of  the  execution,  he  is  liable 
for  interest     Crane  v.  Dygeri,  4  Wen.  676. 

Interest  is  allowed  in  actions  for  money  had  and  received.  Pea»e  y. 
Barker,  3  Cai.  R.  266. 

Kent,  C.  J.,  says,  "the  case  of  Robinson  v.  Eland^  2  Burr.  1077,  which  was 
decided  shortly  after  that  of  Moses  v.  Macferlan,  shows  pretty  clearly,  that  the 
question  of  interest  was  not  considered  as  being  involved  in  the  former  de- 
cision, and  interest  was  allowed  to  be  recovered  under  the  money  counts. 
which  were  counts  for  money  had  and  received,  and  money  lent,  and  there 
was  no  distinction  raised  as  between  the  two  counts."    Id. 

The  action  for  money  had  and  received  is  an  equitable  action,  and  the 
party  must  show  that  he  has  equity  and  conscience  on  his  side.    The  rule  io 
equity  is  to  allow  interest  in  many  cases  for  money  had  and  received.     Bam 
weU  V.  Parker,  2  Vesey,  364;  Ekins  v.  East  India  Co.,  1  P.  Wms.  396 
Lynch  &  Stoughton  v.  AdrrCrs  of  Oardoqui,  decided  in  the  court  of  appeals 
this  state,  in  1802.     Id. 

-  We  are  of  opinion,  therefore,  that  interest  may  be  recovered  m  an  act 
for  money  had  and  received  ;  and,  for  what  appears  to  the  contrary,  it  r 
have  been  proper  in  the  present  case ;  and  as  the  defendant  has  not  disci 
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bj  hit  case  tlie  circumstances  attending  it,  we  are  to  intend  interest  was 
properly  allowed.  There  may  be  cases  in  wliich  the  defendant  ought  to  re- 
mind the  principal  merely,  and  there  may  be  other  cases  in  which  he  ought, 
ex  tBjuo  et  banOf  to  refund  the  principal  with  interest  Each  case  will  de- 
pend upon  the  justice  and  equity  arising  out  of  its  peculiar  circumstances,  to 
De  disclosed  at  the  trial    Id.    N.  Y.  Dig.,  vol  3,  p.  191,  et  aeq. 


Reynolds  against  Corp  and  Douglas 

If  a  defendant  be  hoerated  from  confinement  for  want  of  being  charged  in 
execution,  trespass  will  not  lie  aguinst  the  plaintiff  and  his  attorney,  for 
imprisoning  him  a  second  time,  on  a  eo.  ao.  issued  on  the  old  Judgment  in 
the  suit  firom  whence  he  was  discharged,  the  process  being  only  voidable. 

This  was  an  action  of  trespass,  assault,  and  false  im 
priflonment,  brought  against  the  defendants,  under  the  fol- 
lowing  circumstances. 

The  plaintiflF,  in  a  suit  against  him  by  Corp,  in  which 
Douglas  was  the  attorney,  had,  in  exoneration  of  his  bail, 
been  surrendered  to  prison,  from  whence  he  was  liberated 
by  a  regulary  obtained  supersedeas,  for  want  of  being 
charged  in  execution  in  due  time.  After  this  Douglas  is- 
sued a  ca.  so.  upon  the  old  judgment  on  which  Reynolds 
had  been  in  custody,  took  him  in  execution,  and  kept  him 
in  confinement  from  the  first  of  December  to  the  twentietli 
of  February  following,  on  which  day  he  was,  by  the  order 
of  Douglas,  discharged. 

On  the  trial,  the  counsel  for  the  defendants  contended, 
Ist.  That  the  action  would  not  lie ;  because,  so  long  as  the 
judgment  on  which  the  ca,  sa.  was  issued,  remained  unre- 
versed, it  warranted  the  writ ;  the  proceedings  on  which 
could  not,  therefore,  amount  to  a  trespass ;  2d.  That  the 
execution,  being  according  to  the  judgment,  was  a 
complete  *justification  to  the  defendants;  3d.  That  [*268] 
the  statute(a)  authorising  the  supersedeas  does  not 

(a)  Act  for  the  relief  of  debtors^  with  respect  to  the  imprisonment  of  Ihalr 
penica.    \  3ov.  Laws,  290,  s.  12. 
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inhibit  the  subsequent  issuing  of  a  capias  ad  satisfaciendum, 
4th.  That,  in  order  to  impeach  the  execution,  the  award  of 
the  supersedeas  should  appear  on  the  record,  that  it  might, 
on  the  face  of  it,  show  how  the  now  plaintiff  was  exempted 
from  the  operation  of  the  ca,  sa.  The  judge,  however, 
overruled  all  these  positions,  and  charged  for  the  plaintiff 
in  favor  of  whom  the  jury  found. 

The  application  now  was,  to  set  aside  this  verdict^  and 
grant  a  new  trial  for  the  reasons  insisted  on  at  nisiprius. 

Van  Vechien,  for  the  defendants.  A  supersedeas  is  no 
more  than  an  authority  for  the  sheriff  or  jailer  to  discharge. 
It  does  not  abrogate  the  judgment,  and  the  words  of  the 
law  do  not  take  away  our  right  to  proceed  upon  it.  The 
statute  says  (1  Rev.  Laws,  296,  s.  12,)  "  if  any  plaintiff  shall 
obtain  judgment,  &c.,  against  any  defendant  in  custody,  kc^ 
and  shall  not  charge  such  defendant  so  remaining  a  prisoner 
in  execution,  within  three  months  next  after  such  judgment 
obtained,  then  such  defendant,  so  remaining,  &a,  may  be 
discharged  out  of  custody,  by  a  supersedeas,  to  be  allowed 
by  one  of  the  judges  of  the  court,"  &c.  The  judgment, 
therefore,  continues  in  full  force.  If  the  supersedeas  is  tu 
have  the  effect  of  destroying  its  operation,  the  supersedeas 
should  constitute  a  part  of  the  record ;  for  that  which  is 
on  record  can  be  done  away  by  matter  of  record  alone* 
Plowd.  229.  Should  the  court  be  against  us  on  these 
points,  the  excessiveness  of  the  damages  ought  to  induce  a 
new  trial.  They  ought  to  have  been  merely  nominal.  It 
is  enough  to  lose  the  debt. 

LiviN(}STON,  J.  Had  Corp  any  notice  of  the  supersedeas 
having  issued  ? 

Foot,  for  the  plaintiff.  It  could  not  have  been  obtained 
without  notice  to  his  attorneys ;  and  we  rely  on  that  being 
sufficient  to  affect  him ;  for  a  plaintiff  is  bound  to  know  all 
that  has  been  regularly  transacted  in  his  own  suit.     It  ia 
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settled,  that  after  supersedeas^  obtained  for  want  of  being 
charged  in  execution,  the  defendant  is  not  liable 
to  a  *ca.  sa.  on  the  original  judgment.  Perkins  v.  [*269] 
Proctor,  2  Wils.  382.  Blandford  v.  Foote,  Cowp. 
72.  Masters  v.  Edwards,  1  Oaines'  Kep.  615.  After  pro- 
duction of  the  supersedeas,  the  sheriff  would  be  liable  to  an 
action  should  he  detain,  and  the  same  law  exists  against 
the  plaintiffs,  should  they  re-imprison.  It  is  not  correct  to 
say,  the  debt  due  to  the  plaintiff  is  lost;  for  an  action  may 
now  be  brought  on  the  original  judgment.  Barker  v. 
Broham  and  Norwood  is  an  authority  to  show  that  an 
action  will  lie  both  against  a  plaintiff  and  his  attorney,  for 
Buing  out  an  illegal  ca,  sa,,  though  it  be  so  merely  from  in- 
formality. Eighty-one  dollars  cannot  be  thought  excessive 
damages  for  near  three  months'  false  imprisonment. 

Kekt,  CSh.  J.  There  are  several  questions  arising  upon 
this  case:  1.  Whether  trespass  will  lie  at  all  for  suing  out 
execution  against  a  defendant  who  has  been  discharged  from 
custody  by  supersedeas  for  want  of  being  charged  in  execu- 
tion 7  If  it  will,  then  whether  the  plaintiff  can  sue,  so  long 
B6  the  award  of  the  execution  remains  good,  and  has  never 
been  set  aside  for  irregularity  ? 

1.  The  statute  only  says  that  a  prisoner  who  is  not 
charged  in  execution  within  three  months  after  judgment, 
may  be  discharged  from  custody  by  supersedeas.  The 
privilege  of  the  prisoner  from  subsequent  imprisonment 
upon  the  same  judgment,  is  not  founded  upon  the  words  of 
the  act,  but  upon  the  construction  and  practice  of  the 
X50urt8.(a)  1  Oaines'  Rep.  515.  The  question  is,  whether 
a  subsequent  co.  ^.  is  to  be  deemed  absolutely  void,  or  is 
voidable  only.  I  am  inclined  to  think  that  the  process  is 
voidable  only,  and  that  process  will  not  lie,  although,  per- 
haps, a  ca,  ja.  sued  out  with  a  knowledge  of  all  the  facts, 

(a)  In  England  ihej  have  no  statute  requiring  prisoners  to  be  charged  io 
execution,  but  the  whole  depends  upon  tlie  rules  of  the  court  2  Crom|k 
23 ;  2  Wils.  380 ;  Bohun,  243 ,  Ma  note,  by  Kent,  Ch.  J. 
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and  of  the  rule  of  practice,  might  subject  the  party  to  an 
action  on  the  case,  and  also  expose  him  to  be  punished  as 
for  a  contempt,  in  abusing  the  process  of  the  court.  In  the 
case  before  us  the  judgment  remains  valid,  and  execution 
may  go  at  any  time  against  the  property,  and  there  is  no- 
thing upon  record  to  show  that  the  process  by  oa.  sa.  is  in 

itself  irregular.  The  general  rule  is,  that  false  im* 
[*270]     prisonment  *lies  for  arrest  under  process  irregularly 

issued,  butnot  for  arrest  under  process  erit>neously 
issued.  The  irregularity,  in  such  cases,  seems,  however, 
from  an  examination  of  the  authorities,  to  have  been  ap- 
parent upon  the  face  of  the  process  itself,  or  upon  inspection 
of  the  record.  Parsons  v.  ioyrf,  3  Wils.  341.  Jkirfier  v. 
FelgcUe,  1  Lev.  95,  and  T.  Raym.  73.  Philips  v.  Biran,  Str. 
509.  Barbe)'  v.  Braham,  2  Black.  Rep.  866,  and  3  Wils. 
368.  And  for  this  reason  privileged  persons,  certificated 
bankrupts,  &c.,  are  not  entitled  to  bring  false  imprisonmenti 
although  they  may  have  been  arrested.  Cameron  v.  Light' 
foot,  2  Black.  Rep.  1190.  TarUon  v.  Fisher,  Doug.  671. 
False  imprisonment,  it  is  said,  will  lie  for  arresting  a  person 
on  Sunda3\  1  Salk.  78.  But  this  arises  from  the  words 
of  the  statute,  which  declares  the  service  to  be  void,  (2 
Black.  Rep.  1195,)  and  that  the  party  shall  be  answerable 
in  the  same  manner  as  if  he  arrested  without  process.  I 
have  not  been  able  to  meet  with  any  case  that  comes  home 
to  the  present,  in  its  circumstances,  or  ^hat  will  apply,  by 
any  fair  rule  of  analogy,  so  as  to  support  the  action. 
Trespass  has  been  held  to  lie  against  assignees,  under  a 
commission  of  bankruptcy,  even  before  their  commission 
was  superseded ;  but  this  was  upon  the  ground  that  the 
commissioners  had  exceeded  their  authority,  and  that  their 
proceedings  were,  consequently,  coram  non  jndice,  and  void. 
Ptrki)^  V.  Proctor,  2  Wils.  382,  and  also,  to  the  same  effect, 
tSmitli  V.  Boucher,  Str.  993,  and  Terry  v.  Huntington^ 
Hardres,  480.  If  a  judgment  be  not  ipso  Jaclo  void,  tres- 
pass will  not  lie  for  imprisonment  under  it.  Prtgg  v.  Adams^ 
Carth.  274,  Salk.  674.     The  case  that  most  resembles  thf 
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present,  is  that  of  issuing  execution  upon  a  judgment  which 
has  lain  dormant  above  a  year  and  a  day.  At  common 
law,  the  plaintiff,  in  such  case,  was  driven  to  sue  out  a  new 
original,  but  the  statue  of  13  Eliz.  c.  1,  gave  him  a  set,  fa, 
to  revive  the  judgment  If,  however,  instead  of  bringing 
debt  or  scire  facias  upon  the  judgment,  the  plaintiff  sues  out 
a  ca.  sa,y  the  court,  upon  application,  will  set  it 
aside  ♦with  costs.  2.  Wils.  82,  Barnes,  197,  206i  [*271] 
213.  But  it  has  been  often  adjudged,  and  it  is  well 
settled,  that  the  party  is  not  responsible  in  trespass  for 
suing  out  the  ca.  sa.  ;  for  that  the  execution  was  voidable 
only,  and  was  a  good  justification  till  reversed.  Patrick  v. 
Johnson,  3  Lev.  403.  Shirley  v.  Wright,  1  Salk.  273. 
Martin  v.  Ridge,  Barnes,  206.  This  case  is  extremely  analo- 
gous to  the  present  one,  and  the  like  rule  of  decision 
must  apply  to  both.  Although  the  plaintiff  is  no  longer 
entitled  to  charge  the  defendant  in  execution  on  that  judg- 
ment, yet,  in  each  case,  he  may  bring  debt  or  scire  facias 
upon  the  judgment,  and  charge  the  defendant  in  execution 
upon  the  new  judgment  to  be  had  thereon. 

2.  But  admitting  that  a  trespass  would  lie,  the  plaintiff 
brings  his  suit  prematurely,  so  long  as  the  ca.  5a^  appears 
regular  upon  the  record.  He  ought  first  to  have  applied 
to  the  court,  and  had  the  writ  set  aside  as  irregular ;  and  in 
the  particular  case  of  proceedings,  except  by  certain  inferior 
officers  beyond  their  powers,  and  whose  prcxseedings  are 
held  to  be  coram  non  judice,  I  believe  no  instance  can  be 
found  in  which  trespass  was  brought  until  application  had 
been  made  to  the  court  to  determine  upon  the  validity  of 
the  process,  and  to  set  it  aside.  Until  that  be  done,  the 
process  will  be  a  justification,  and  the  court  will  not  decide 
touching  its  validity  in  this  collateral  way.  There  may  be 
circumstances  existing,  which  might  limit  the  interference 
of  the  court,  upon  the  direct  application,  and  induce  them 
to  set  aside  the  process  upon  terms,  and  those  ciicum* 
staDces  cannot  be  examined  into,  nor  the  interference  mod- 
ified, in  the  present  suit    One  of  the  terms  might  have  beeUi 
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that  no  action  of  trespass  should  be  brought  Such  tenxui 
have  been  imposed  by  this  court,  on  setting  aside  proceed- 
ings, and  it  is  sometimes  the  practice  in  the  English  books. 
Barnes,  375.  I  am  of  opinion,  therefore,  for  these  reieon^ 
that  the  verdict  ought  to  be  set  aside. 

LrviNOSTON,  J.  This  action  ought  not  to  be  encouraged. 
The  judgment  warranted  the  execution,  and 
[^272]  although  *the  plaintiff  had  been  superseded,  we 
have  already  determined  that  the  object  in  pro* 
viding  this  relief,  was  to  compel  the  party  to  elect  what  pro* 
cess  he  would  resjrt  to,  and  that  after  a  lapse  of  three 
months,  and  even  notice  of  application  for  a  supersedeas^tiie 
body  might  be  detained  on  a  oa.  «a.  Why,  then,  after- an 
actual  supersedeas^  should  all  right  of  personal  recourse  be 
forever  gone?  The  debtor  is  no  more  injured  by  an  ex- 
ercise of  this  election  after  his  discharge,  than  after  the  ex* 
piration  of  three  months.  But,  without  further  reasoning, 
it  will  be  sufficient  to  say,  that  my  opinion  is  founded  on 
the  reasoning  of  some  cases  decided  in  this  court  I  have, 
therefore,  thought  it  unnecessary  very  minutely  to  exam* 
ine  the  j)ractice  in  England,  although  if  it  be  permitted 
there,  as  it  is,  (Cowp.  72,)  to  have  2k  capias  cd  satisfaciendum 
in  a  second  action,  brought  on  a  judgment,  after  a  discharge 
of  this  nature,  why  not  sanction  one  in  the  first  instancCi 
without  all  this  expense  and  delay  ?  Would  it  not  be  more 
dignified  to  permit  a  thing  to  be  done  immediately,  than  to 
drive  a  creditor  to  a  proceeding  so  circuitous  and  indirect^ 
and  for  no  other  reason  than  because  he  has  been  so  for- 
bearing as  to  permit  his  debtor  for  a  while  to  leave  the  walla 
of  a  prison. 

Notwithstanding  the  determination  in  Masters  v.  Ed* 
wards,  which  was  a  departure  from  principles  formerly 
adopted,  we  have  not  yet  said  that  a  party  thus  aggrieved 
shall  have  a  remedy  by  action.  We  do  enough,  if,  as  was 
done  in  the  last  case,  we  set  aside  the  execution.    So  long 
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as  this  can  be  done,  either  here,  or  bv  a  judge  at  chamber^ 
it  is  not  probable  we  shall  have  many  complaints. 

Upon  the  whole,  as  the  judgment  remained  in  full  force, 
as  the  act  is  silent  as  to  the  effect  of  a  supersedeas,  as  the 
obligation  to  pay  is  as  great  as  ever,  as  the  cd,  sa.  was  only 
Tcidable,  and  not  void ;  but  more  especially,  to  preserve  a 
uniformity  of  decision,  I  think  there  ought  to  be  a  new 
trial,  with  costs  to  abide  the  event  of  the  suit. 

Thompson,  J.  The  merits  of  this  case  are,  I  tbmK, 
comprised  within  a  very  narrow  compass,  and  the  right  of 
the  plaintiff  to  recover  in  this  action  will  depend 
altogether  *upon  the  question,  whether  the  exe-  [*278] 
cation  issued  against  him,  is,  in  judgment  of  law, 
to  be  deemed  void,  or  only  voidable?  If  the  former,  it 
was  a  nullity  ab  initio^  and  could  afford  no  justification ; 
if  the  latter,  it  would  afford  a  good  justification  until  set 
aside. 

'  I  am  inclined  to  think  the  execution  must  be  considered 
Violable  only.  That  this  court  will  relieve  a  prisoner 
charged  in  execution,  after  a  supersedeas  has  regularly 
issued  to  liberate  him  from  imprisonment,  for-  want  of 
being  charged  in  due  season,  has  been  settled  in  the  case 
6f  Masters  v.  Edwards,  1  Caines*  Rep.  516.  But  whether 
such  execution  is  to  be  considered  void,  or  voidable,  is 
undetermined.  It  appears  regular  upon  the  face  of  it ;  it 
is  warranted  by  the  judgment,  and  is  to  be  avoided  by 
some  matter  dehors  the  record,  and  which,  I  think,  cannot 
be  taken  advantage  of  in  this  collateral  way.  A  party 
justifying  under  the  execution  may  thus  be  taken  by  sur- 
prise, and  also  deprived  of  the  equitable  discretion  fre- 
quently exercised  by  courts,  according  to  the  circumstances 
of  the  case,  in  setting  aside  executions  improperly  issued 
upon  terms,  among  which,  that  no  suit  for  false  imprison- 
ment shall  be  brought,  is  often  made  a  condition  of  the 
rule. 
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I  think  there  are  cases  somewhat  analogous  to  the  pre- 
sent, when  the  process  has  been  deemed  voidable.  ThuSi 
if  an  execution  be  issued  on  a  judgment  that  has  Iain  dor- 
mant for  a  year  and  a  day,  it  is  deemed  voidable  only ; 
and,  until  reversed  or  set  aside,  is  a  good  justification. 
8  Lev.  403.  An  execution  thus  issued,  is  called,  in  the 
books,  an  erroneous  process.  1  Salk.  273.  And  in  the 
case  of  Parsons  v.  Lo^d,  3  Wils.  846,  De  Grey,  Ch.  J.,  says, 
there  is  a  great  diflFerence  between  erroneous  process  and 
irregular  (that  is  to  say  void)  process.  The  first  stands 
valid  and  good  until  reversed ;  the  latter  is  an  absolute 
nullity  from  the  beginning.  The  party  may  justify  under 
the  first  until  it  be  reversed,  but  cannot  under  the  latter. 

And  in  the  case  of  Prigg  v.  Adams  and  others^  2  Salk. 
674,  an  officer  justified  under  an  execution  on  a 
[*274]  judgment  *which,  by  an  act  of  parliament,  was 
void,  and  on  demurrer,  the  question  was,  whether 
the  judgment  was  so  far  void  as  that  the  party  might  take 
advantage  of  it  in  this  collateral  way,  and  it  was  held  that 
it  was  not,  but  that  it  was  only  voidable  by  plea,  or  writ 
of  error. 

The  result  of  my  opinion,  therefore,  is,  that  in  the  present 
case  the  execution  issued  against  the  plaintiff  was  only 
voidable,  and,  until  set  aside,  affords  a  good  justification. 
The  verdict  must,  of  course,  be  set  aside.  [1] 

Spencer  and  Tompkins,  Js.,  concurred. 

New  triaL 

[1]  Trespass  lies  for  an  arrest  under  a  voidable  process  set  aside  bj  tit 
ooort  as  irro^Iarly  issued.     Chapman  t.  Dyett^  11  Wend.  31. 
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Beykolds  agaiust  Church  and  Douglas. 

&  p.  Especially  if  such  defendant  obtain  hit  discharge  from  execution  undef 
(be  insolvent  act,  his  proceeding  under  that  law  being  a  confirmation  of 
the  execution. 

Tms  case  differed  from  the  antecedent  in  one  point  only ; 
which  was,  that  the  plaintiff,  instead  of  being  discharged 
from  execution  by  the  defendants,  duly  obtained,  after  a 
three  months'  confinement,  his  liberation  under  the  4th 
and  5th  sections  of  the  "act  for  the  relief  of  debtors  with 
respect  to  the  imprisonment  of  their  persons."  The  judge, 
on  this  account,  directed  a  non-suit. 

Van  Vechien,  in  support  of  it,  contended  that  the  plain- 
tiff,  after  treating  the  execution  as  good  and  valid,  was 
estopped  from  saying  the  reverse.  Besides,  in  conse* 
quence  of  the  proceedings  under  the  statute  he  was  forever 
discharged  from  the  judgment,  which  circumstance  would 
distinguish  this  from  the  preceding  case. 

Footj  contra,  insisted  the  execution  was  void  ab  in%ti(\ 
and  could  not  be  made  good  by  any  subsequent  acts  of 
the  plaintiff  himself. 

Per  Curiam.  There  can  be  no  grounds  for  the  applica- 
tion to  set  aside  the  non-suit  in  this  case,  for  the  reasons 
urged  in  the  preceding  cause.  But  in  addition  thereto, 
the  execution  being  deemed  voidable,  the  defendant  must 
be  considered  as  having  waived  the  error,  and  affirmed  the 
execution,  by  availing  himself  of  his  imprisonment  under 
it,  for  the  purpose  of  obtaining  the  benefit  of  the  act  for  the 
relief  of  debtors  with  respect  to  the  imprisonment  of  their 
persons. 

Motion  denied 
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[*275]  *Eline  against  Hubtkd. 

Bpecial  pleading  in  a  Jtntiee't  court  is  to  be  dlBoonntenanced.  If  in  trorer, 
befbre  a  justice^  a  justification  be  pleaded,  wbich  goes  to  the  merits,  and 
be  deterroine  that  it  amounts  to  the  general  issue,  whereoj  a  trial  is  hadi 
in  which  it  does  not  from  the  record,  appear  that  the  whole  merits  were 
not  be(bre  the  jury,  the  court  will  intend  that  they  were,  and  affirm  tbt 
Judgment  below  pronounced,  on  the  verdict  rendered.  All  objections  to 
a  ventre  issued  by  a  justice  ought  to  be  made  before  trial. 

In  error  on  certiorari^  in  this  and  two  other  causes,  the 
following  points  were  relied  on.  Ist  That  the  action  being 
trover,  and  the  defendant  having  justified  by  pleading  a 
right  of  entry,  under  a  lease,  for  rent-arrear,  in  conse- 
quence of  which  he  entered,  distrained  and  sold,  (as  it  was 
lawful  for  him  to  do,)  the  justice  ruled  the  plea  to  be  equi- 
valent to  the  general  issue,  and  proceeded  accordingly  ;  2d. 
That  the  court  was  held  on  the  12th  of  the  month,  and  ad- 
journed to  the  22d,  but  the  venire  was  tested  on  the  21st| 
when  the  court  was  not  sitting,  or,  in  other  words,  out  of 
term ;  8d.  That  the  venire  was  directed  to  any  constable 
of  the  county ;  4th.  That  the  cause  of  action  appeared  on 
the  record  to  have  arisen  in  the  town  of  Hillsdale,  and  the 
trial  was  in  that  of  Livingston;  5th.  That  in  the  oath 
stated  to  have  been  administered  to  the  constable,  the 
words  "  until  they  have  agreed,"  were  omitted  ;  6th.  That 
in  one  cause  no  issue  was  joined;  for,  on  pleading  the  jus- 
tification, oyer  of  the  lease  being  demanded,  and  not  given, 
the  justice  went  on  and  tried  the  cause,  though  the  defend- 
ant abandoned  it 

W.  W.  Van  Nless,  for  the  plaintiff  in  error.  To  warrant 
a  venire^  issue  must  be  joined,  for  till  then  there  can  be 
nothing  to  try.  This  observation  applies  to  the  first  and 
last  objections,  in  neither  of  which  does  the  return  show  a 
joinder.  Even  if  we  allow  the  special  plea  to  be  equiva- 
lent to  the  general  issue,  yet  it  would  not  justify  the  pro 
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oeedings  adopted.  Od  such  occasion  a  venire  is  not  award- 
ed, but  the  party  is  driven  to  his  demurrer,  on  which  alood 
the  goodness  of  the  plea  can  be  determined.  It  is  not^ 
however,  conceded,  that  the  judgment  on  the  plea  was  cor* 
rect,  notwithstanding  the  dictum^  that  in  trover,  only  the 
general  issue  of  not  guilty,  or  a  release,  can  be  pleaded. 
Because  the  special  matter  may  be  given  in  evidence  un- 
der the  general  issue,  it  does  not  follow  that  such  matter 
may  not  be  specially  pleaded.  For  instance,  payment,  or 
infancy  may  be  pleaded  ;  yet  each  may  be  given 
in  evidence  *under  the  general  issue.  In  tro-  [*276] 
ver,  the  true  rule  is,  you  must  either  traverse  or 
deny  the  conversion,  or  confess  and  avoid  it.  Esp.  Dig. 
695.  A  variety  of  cases  may  be  adduced,  in  which  this 
principle  has  governed  the  matter  pleaded.  In  Thomson 
T.  OMc^  Cro.  Eliz.  504,  in  trover  for  a  conversion  of  goods 
in  Nottingham,  the  defendant  confessed  and  avoided,  un 
der  a  judgment  in  the  Queen's  Bench,  and  ^  fi.fa,  thereon  • 
to  the  sheriff  of  York,  who,  at  Wakefield,  in  the  said 
county,  by  virtue  thereof,  took  the  goods  in  execution,  and 
delivered  them  to  him  in  satisfaction  of  the  judgment. 
On  a  general  demurrer,  the  plea  was  holden  ill,  not  on  ac- 
count of  its  amounting  to  the  general  issue,  but  because  it 
did  not  state  where  the  Queen's  Bench  was  held,  or  tra- 
verse the  taking  in  Nottingham ;  and  because  the  sheriff, 
could  not  on  ajifa,  deliver  the  goods,  but  must  sell.  It  is, 
therefore,  to  be  presumed,  that,  had  the  plea  amounted  to 
a  bar,  it  would  have  been  otherwise.  So  in  Oomereale  v« 
Wayis^  Cro.  Jac.  255,  a  plea  that  the  goods  were  taken  fot 
distresses  under  a  distringas,  on  a  plaint  in  a  court  baron^ 
and  sold,  was  overruled,  merely  because,  on  such  a  writ, 
the  goods  could  not  be  sold.  The  same  principle  is  found 
in  Brownhw  v.  Lambert,  Cro.  £liz.  716.  From  these  Ieiu* 
thorities  it  is  evident  that  matter  which  confesses  and  avoids 
the  conversion  may  be  pleaded  if  it  be  set  forth  in  duo 
form  of  law.  On  the  second  point,  we  insist  that  the  t«* 
nire  was  prematurely  awarded.    Till  the  opening  of  thi! 


276  CASKS  IN  THE  SUPREMB  COURT. 

■  — ■— rf 

Kline  T.  Husted. 

■ 

court,  and  whilst  out  of  terra,  as  it  may  be  called,  the  jus 
tice  had  no  authority  to  direct  one.  The  adjournment  was. 
unto  the  day  after  the  v(mtre  issued,  before  which  time  the 
magistrate  had  no  authority  to  order  it  In  Day  v.  WHber, 
2  Caines'  Bep.  134,  I  am  aware  it  has  been  ruled,  that 
when  a  party  pleads,  he  waives  all  objections  to  the  venire. 
6  Bes.  ibid.  136.  But  the  decision  there  applies  to  cases 
where  the  exception  is  taken  by  the  party  at  whose  request 
the  writ  is  sued  out.  The  inference,  therefore,  is,  that  he 
who  does  not  pray  the  writ,  may  object  The  direction 
also  is  to  an  officer  who  does  not  exist    There  is  no  such 

person  as  a  constable  of  the  county.  The  law 
[*277]     knows  only  constables  *of  towns;  and  though  a 

direction  to  a  wrong  officer  may  be  cured,  one  to 
a  non -existing  officer  is  fatal.  This  cannot  be  called  a 
matter  of  form,  and,  therefore,  not  within  the  act  of  1801, 
(Act  for  the  more  speedy  recovery  of  debts  to  the  value 
of  25  dollars,  1  Bev.  Laws,  491,  s-  19,)  which  indeed,  is 
no  more  than  an  extension  of  the  statute  of  jeofails.  The 
fourth  error  relied  on  speaks  for  itself;  and  the  fifth  is  ex- 
pressly within  the  last  resolution,  in  Day  v.  Wilber,  which 
settles,  that  though  a  justice  is  not  bound  to  set  forth  the 
oath  administered  to  a  constable ;  yet,  if  ho  undertake  it, 
and  misrecite,  the  judgment  must  be  reversed.  On  the 
sixth  exception  something  has  already  been  said  ;  but  the 
justice  was  certainly  wrong  in  proceeding  to  trial  without 
an  issue  joined,  merely  because  oyer  was  refused,  when,  as 
the  demise  was  not  pleaded  with  a  profert^  it  does  not  ap- 
pear to  have  been  by  deed ;  and  if  by  parol  it  was  not  de- 
mandable. 

Parker  and  Foot^  contra,  argued,  that  all  defects  in  the 
venire  and  venue  were  cured  by  pleading  in  chief,  accord- 
ing to  the  case  of  Day  v.  Wilber  ;  and,  as  the  decision  of 
the  justice  upon  the  special  plea  was  clear  law,  it  must  b^ 
intended  the  jury  tried  the  facts  set  forth  in  the  same  man- 
ner as  if  they  had  been  adduced  in  evidence  under  *Jie 
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general  issue  ;  their  verdict  is,  therefore,  conclusive  against 
vhe  justification  set  up.  The  oath  of  the  constable,  they 
urged,  might  be  rejected  altogether,  as  mere  surplusage. 

W.  W.  Van  Ness  replied,  the  intendment  of  trial  could 
not  be  made,  as  it  was  agaiust  the  record,  which  stated  that 
the  defendant  abandoned  the  cause. 

Thompson,  J.,  delivered  the  opinion  of  the  court.  This 
case  comes  before  the  court  on  certiorari.  The  exceptions 
taken  to  the  return  are,  1st.  That  the  proceedings  were  in 
the  county  of  Dutchess,  and  the  whole  cause  of  action 
stated  to  have  arisen  in  the  county  of  Columbia;  2d. 
That  there  was  a  special  plea  put  in,  and  the  justice  went 
to  trial  without  any  replication,  or  issue  being  joined;  8d. 
That  the  venire  is  defective  in  being  directed  to  a  constable 
of  the  county. 

The  first  exception,  on  examination  of  the  record,  does  not> 
in  point  of  fact,  appear  to  be  well  taken.  The  action  is  in 
trover ;  the  declaration  not  very  formally,  or  tech- 
nically *drawn,  and  much  unnecessary  matter  in-  [*278] 
troduced.  But  the  plaintiff  below  alleges  himself 
to  have  been  in  possession  of  the  property,  at  Northeast 
Town,  in  Dutchess  county ;  and  that  the  conversion,  which 
is  the  gist  of  the  action,  was  at  the  same  place.  The  de* 
claration,  we  think,  states  the  plaintiff's  demand  with  all 
necessary  certainty  to  enable  the  defendant  to  answer  and 
defend,  which  is  all  that  ought  to  be  required  in  justices' 

courts. 

With  respect  to  the  second  exception,  it  is  to  be  observed, 

that  the  plea  purports  to  be  a  plea  of  justification,  and  without 

determining  whether  such  a  plea  in  an  action  of  trover  would 

be  good  on  demurrer,  it  is  enough,  we  think,  to  say,  that 

the  whole  matter  set  up  in  the  plea  might  have  been  given 

in  evidence  under  the  general  issue.    The  defendant  was, 

therefore,  under  no  necessity  to  interpose  a  special  plea; 

and  all  such  pleadings,  in  justices'  courts,  ought  to  be  dia- 
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oountenanced,  as  being  calculated  to  mislead  magistrates, 
and  involve  proceedings  in  their  courts  ia  all  the  technical 
niceties  of  special  pleading.  The  (defendant  has,  in  bis  plea, 
detailed  the  facts  which  he  relied  upon  in  his  defence, 
which  amount,  substantially,  to  a  denial  of  the  plaintiff's 
right  to  recover  against  him.  This  is  sufficient^  without 
requiring  a  special  replication  from  the  plaintiff.  The  par- 
ties went  to  trial  upon  the  merits.  The  defendant  was  not 
precluded  from  any  defence  he  had  to  make ;  the  whole 
merits  of  the  case,  for  any  thing  that  appears  on  the  re* 
turn,  were  before  the  jury,  and  we  must  necessarily  intend, 
because  nothmg  to  the  contrary  is  shown,  that  the  defend- 
ant  below  failed  in  supporting,  by  proof,  the  allegatioot 
contained  in  his  plea. 

With  respect  to  the  last  exception,  if  it  could  have  been 
made  in  any  stage  of  the  proceedings,  it  comes  too  late^ 
and  does  not  involve  in  it  an  examination  of  the  merits  of 
the  case  between  the  parties.  The  opinion  of  the  court^ 
therefore,  is,  that  the  judgment  below  be  affirmed. 


[*279]     *Baker  and  Rowlson  against  R  and  H.  Ab- 

NOLD. 

In  an  aotion  bj  a  bona  fide  holder  of  a  note  taken  before  due,  againtt  the 
maker,  the  consideration  cannot  be  inquired  into,  if  the  instrument  be  not 
in  its  creation  Yoid.[l]  The  letters  of  an  indorser  maj  be  adduced  to  ooo* 
tradict  his  testimony  as  to  the  time  of  his  indorsinfc,  and  it  is  for  the  Jar>* 
to  determine  whether  his  oath  or  letters  are  to  be  credited. 

Assumpsit  by  the  indorsees  against  the  makers  of  a  note, 
for  330i,  dated  March  the  81st,  1796,  payable  on  the  Slst 

[1]  Where  a  note  n  aojudged  void  bj  a  court  for  the  want,  failure,  or  ille* 
gality  of  the  consideration,  it  is  void  only  in  the  hands  of  the  original  holder, 
or  those  who  are  chargeable  with,  or  have  had  notice  of  the  consideration ; 
unless  the  paper  be  expressly  declared  void  by  statute.  ValeU  v.  BarhsTf  i 
Wend.  615 ;  City  Bank  v.  Barnard,  1  Hall,  70 ;  RockwiU  ▼.  Charka,  2  HiU^ 
499. 
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March,  1799,  with  interest  from  thence,  to  Boswell  Lom« 
bard,'  or  order,  with  an  indorsement  to  the  plaintiffs  in 
these  words :  "  Pay  the  within  note  to  Erastus  Baker  and 
Sylvester  Bowlaon,  valae  received,  March  30th,  1799,  Bos* 
well  Lombard." 

On  the  tria]|  tlve  handwritings  of  the  defendants  ana 
payee  being  admitted,  the  plaintiff  there  rested  their 
cause. 

The  defendants,  to  establish  that  the  indorsement  was 
made  after  the  note  was  due.  and  thus  afford  an  oppor- 
tunity  of  impeaching  the  consideration,  by  letting  in  their 
equities,  called  the  indorser  himself,  whp,  afler  some  objec- 
tion as  to  his  competence,  was,  on  the  authority  of  the  for- 
mer decision  in  this  case,  (1  Caines'  Rep.  258,)  received  by 
the  court  Lombard  then  testified,  that  before  the  instru- 
ment became  payable,  he  sold  it  to  one  Holt,  for  Susque- 
hannah  lands,  lying  in  the  state  of  Pennsylvania,  within 
the  Connecticut  claim ;  but  that  he  did  not  then  indorse  it 
over,  nor  did  he  ever  know  that  the  note  was  in  the  hands 
of  the  plaintiffs,  or  that  they  had  any  interest  in  it  till 
June,  1799,  when  he  was  called  on  by  one  Elmer,  on  be- 
half of  the  plaintiff,  with  a  request  to  indorse  it,  which  he 
refused,  and  that  he  did  not  until  the  September  after, 
upon  a  second  application,  yield  to  the  persuasions  of  El- 
mer, a  Mr.  Pepoon,  and  one  of  the  plaintiffs,  by  putting  his 
name  on  the  back  of  the  note.  This,  however,  he  swore 
was  done  in  blank,  with  a  knowledge  of  the  consideration 
on  which  he  had  parted  with  it  to  Holt,  and  that  at  the 
same  time  it  was  mentioned  a  suit  had  been  commenced 
against  the  defendants. 

The  way  being  thus  prepared  for  investigating  what  had 
passed  from  him  when  the  note  was  given  by  the  defend- 
ants, they  called  one  Gardner,  a  subscribing  witness  to  the 
instrument,  and  he  deposed  that  the  consideration 
was,  like  that  *for  which  it  had  been  indorsed,  [*280J 
Susquehannah  lands  lying  within  the  Connecticut 
claim,  in  Pennsylvania. 

Vol.  in.  82 
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To  rebut  this  testimony,  and  impeach  Lombard's  credit^ 
the  plaintifi&  gave  in  evidence  the  following  letter  to  the 
defendants,  signed  by  Lombard  himself. 

"  Stoddmdge,  May  81,  1797. 
Messrs.  Bichard  and  Henry  Arnold, 

**  Gentlemen, — This  may  certify  that  I  have  sold  the  ob- 
ligation which  I  held  against  you.  I  sold  it  to  Mr.  Jacob 
Holt,  of  Canaan,  in  Connecticut,  and  I  have  received  a  line 
from  Mr.  Holt,  wishing  me  to  transfer  the  obligation  to 
Erastus  Baker  and  Silvester  Rowlson,  mentioning  in  the 
line  that  he  has  received  property  to  the  amount  of  the  ob- 
ligation, and  transferred  by  me,  Eos  well  Lombard." 

They  also  produced  the  letter  of  the  4th  of  March,  1799, 
from  the  defendants  to  the  plaintiffs,  set  forth  in  the  former 
report  of  this  case,  (1  Caines'  Rep.  259,  260,)  and  another  of 
the  19th  of  April,  1799,  still  offering  to  settle  on  the  same 
terms,  but  threatening,  if  they  were  not  accepted,  a  defence 
which  should  prevent  all  recovery.  The  plaintiffs  also 
produced  a  witness,  who  deposed  that  he  was  present  when 
Holt  disposed  of  the  note  to  them,  and  understood  from 
Holt  and  Lombard,  and  the  defendants,  the  consideration, 
both  for  the  transfer  and  making  of  it,  to  have  been  lands 
in  Canada,  a  tract  of  which  he  had  himself  sold  to  the 
plaintiffs,  who,  by  another  person,  proved  that  in  the  be- 
ginning of  March,  1799,  one  of  the  defendants  acknow- 
ledged the  note  to  be  an  honest  debt,  and  that  he  had  then 
come  to  make  provision  for  its  discharge. 

On  the  part  of  the  defendants,  Lombard  was  again  called, 
and  swore  he  never  had  said  the  note  was  given  for  lands 
in  Canada. 

The  judge,  on  charging  the  jury,  said  the  first  question 

for  them  to  determine  was,  whether  the  note  was  indorsed 

after  due.     That  Lombard  had  sworn  positively  to  this,  but 

how  far  he  was  to  be  credited,  was,  under  the  cir- 

[*281]     cumstances  of  the  case,  for  their  determination,  *ns 

the  fact,  with  respect  to  the  time  of  indorsement, 
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came  within  their  province  to  determine.  If  they  believed 
it  to  be  before  the  note  was  due,  the  plaintiffs  were  entitled  to 
recover,  as  the  consideration  could  not  then  be  impeached. 
If,  on  the  other  hand,  the  indorsement  was  after  the  day  of 
payment,  their  verdict,  should  they  be  of  opinion  the  con- 
sideration was  Susquehannah  lands,  ought  to  be  for  the  de- 
fendants. 

The  jury  having  found  for  the  plaintiffs,  application  was 
now  made  to  set  aside  the  verdict  on  two  grounds.  1st. 
On  account  of  misdirection  in  leaving  the  date  of  the  in- 
dorsement to  the  jury ;  2d,  Because  the  verdict  was  against 
law  and  evidence. 

Woodworih,  for  the  defendants,  argued,  that  on  the  first 
point  there  could  be  very  little  hesitation,  for,  from  the  de- 
cision on  the  first  appearance  of  these  parties  before  the 
court  in  1  Caines'  Rep.  295,  it  appears  the  date  of  an  in- 
dorsement is  perfectly  immaterial,  and  yet  from  this  cir- 
cumstance the  jury  were  left  to  infer  against  the  defend- 
ants, though  the  actual  period  at  which  it  was  done,  lay, 
necessarily,  within  the  knowledge  of  Lombard,  and  the  in- 
sertion of  the  date  may  well  be  the  act  of  the  plaintiffs. 
As  to  the  verdict,  he  said,  it  was  against  the  weight  of 
testimony,  none  of  which  went  to  impeach  Lombard's 
credit. 

-Henry,  contra,  cited  Peacock  v.  Rhodes^  Doug.  633,  to 
show  that,  in  the  hands  of  bona  fide  holders  of  negotiable 
paper,  not  void  ab  initio,  the  consideration  was  not  inquira- 
ble  into  if  the  instrument  was  received  before  due ;  this,  he 
contended,  appeared  from  the  dates  of  the  defendants'  let- 
ters to  the  plaintiffs,  and  the  incredibility  of  Lombard's 
testimony,  which  stood  contradicted  by  the  indorsement, 
and  his  letter  of  May,  1797.  That  at  all  events,  he  had 
parted  with  the  note  before  due,  and  the  mere  act  of  in- 
dorsing being  only  what  ought  to  have  been  originally 
performed,  equity  would  consider  it  as  having  taken  place, 
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and  a  court  of  law  permit  it,  at  any  time,  to  be  done: 
Smith  V.  Pickering^  Peake's  N.  P.  Gas.  50. 

[*282]  ♦Thompson,  J.  The  misdirection  complained 
of,  so  far  as  I  have  been  able  to  understand  it,  from 
the  points  made  in  the  case,  or  from  the  argument  of  the 
counsel  is,  that  the  indorsement  upon  the  note,  and  the  cer- 
tificate of  May,  1797,  which  both  speak  a  language  directly 
contradicting  the  testimony  of  Roswell  Lombard,  were  sub 
mitted  to  the  jury  as  facts,  in  any  measure,  impeaching  the 
veracity  of  Lombard,  or  the  correctness  of  hLs  memory. 
This  objection  appears  to  me  altogether  unfounded.  It  was 
deemed  all  important  to  the  defendants,  and  the  turning 
point  in  the  cause,  to  ascertain  the  time  when  the  indorse- 
ment was  made,  whether  before  or  after  the  note  became 
'  payable.  Lombard,  the  indorser,  swore  he  made  it  after 
the  note  fell  due,  though  it  purported  to  hare  been  made 
before.  It  was  admitted  by  the  witness  himself^  that  the 
indorsement  was  not  in  blank  ;  that  it  was  filled  up  when 
he  signed  his  name ;  and,  from  inspection,  I  think  it  is  pretty 
evident  that  the  whole  indorsement  is  his  handwriting. 
Here,  then,  we  have  his  oath  one  way,  and  his  declaration 
in  writing  the  other ;  and  it  would  be  a  little  extraordinary, 
if  a  jury  were  not  permitted  to  contrast  the  two,  in  order 
to  determine  which  was  correct.  Had  the  indorsement 
been  in  blank,  it  might  have  altered  the  complexion  of  the 
case.  Is  it  not  every  day's  practice  to  give  in  evidence  de- 
clarations made  by  witnesses,  at  other  times,  inconsistent 
with  their  testimony,  in  order  to  impeach  their  credit  ?  A 
man  is  bound  to  tell  the  truth  at  all  times,  whether  under 
oath  or  not ;  and  I  should  hardly  suppose,  that  because 
the  story  was  committed  to  writing,  it  would  excuse  the 
falsehood;  and  if  not,  it  was  certainly  a  circumstance 
operating  against  the  credit  of  Lombard.  If  it  was  not 
true  that  he  made  the  indorsement  when  it  purports  to  have 
been  made,  his  motives  must  have  been  fraudulent,  and  the 
indorsement  antedated  for  the  purpose  of  precluding  the 
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defendants  from  a  just  defence.  If  a  man,  coming  into 
a  court  of  justice,  and  thus  testifying  the  facts  which  ex- 
pose his  own  turpitude,  does  not  render  himself  suspicious 
I  am  at  a  loss  to  say  what  would.  His  oath  stands 
directly  contradicted  by  his  *own  acknowledgment  [*283] 
in  writing  in  another  particuljir.  He  swears  posi- 
tively and  unequivocally,  that  he  never  knew  or  heard 
that  the  note  was  in  the  hands  of  the  plaintifi^,  or  that 
they  had  any  interest  in  it,  or  contemplated  purchasing 
it,  until  after  it  became  due ;  whereas  he  certifies  as  early 
as  May,  in  the  year  1797,  that  Holt,  to  whom  he  had  sold 
the  note,  had  written  him  a  letter,  informing  him,  that  he, 
Holt,  had  sold  it  to  the  plaintiffs,  and  requesting  him  the 
witness,  to:  indorse  it  to  them.  These  are  circumstances, 
in  my  judgment,  tending  strongly  to  impeach  the  credit 
of  Lombard.  But  it  was  peculiarly  within  the  province  of 
the  jury  to  determine  the  credit  due  to  him,  which  they 
have  done  by  their  verdict  If  Lombard  was  unworthy  of 
credit,  the  verdict  cannot  be  said  to  be  either  against  law 
or  evidence.  It  is  admitted,  that  if  the  indorsement  was 
made  when  it  purports  to  have  been,  the  consideration 
could  not  be  impeached.  My  opinion,  therefore,  is,  that 
the  motion  ought  to  be  denied. 

LrviNGSTOX,  J.  I  am  neither  dissatisfied  with  the  judge's 
charge,  nor  with  the  jury. 

The  first  was  such  as  the  testimony  called  for,  and  so  far 
from  thinking  the  verdict  wrong,  I  should  not,  if  on  the 
jury,  have  consented  to  any  other.  It  is  probable  they  dis- 
believed, as  they  had  a  right  to  do,  every  word  Lombard 
laid.  His  conduct,  throughout  this  transaction,  discovers 
oim  to  be  a  crafty,  designing  man. «  Although  he  sold  the 
note  as  early  as  in  May,  1797,  yet,  when  he  discovers  he 
had  omitted  to  indorse  it^  he  makes  a  thousand  difficulties, 
with  a  view,  no  doubt,  of  extorting  a  further  consideration. 
At  length  he  puts  his  name  on  it,  and  immediately  aft^r 
lets  about  defeating  a  title  derived  from  himself     This  is 
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not  all.  He  swears  positively  to  bis  ignorance  "of  the 
note's  being  in  the  plaintiffs'  hands,  or  that  they  had  any  in- 
terest in  it^  or  contemplated  its  purchase  until  June,  1799." 
And  yet  two  years  before,  he  had  written  a  letter,  which  is 
part  of  the  case,  informing  the  defendants  "  that  Holt^  to 
whom  he  had  sold  the  note,  had  transferred  it  to 
[^284]  theplaintiffs,  and  wished  him  to  *indorse  it."  Such 
a  wilful  departure  from  truth  in  one  particular, 
for  it  could  not  have  been  a  miistake,  warranted  the  jury 
in  discrediting  every  other  part  of  his  testimony.  It  is  im- 
possible that  a  man  who  pretends  to  so  perfect  a  recollec- 
tion of  the  most  minute  and  immaterial  circumstances,  and 
that  after  a  lapse  of  several  years,  should  have  forgotten 
80  important  a  fact ;  one,  too,  which  he  had  communicated 
in  writing  to  the  defendants. 

But  were  this  a  verdict  against  evidence,  it  ought  not  to 
be  disturbed,  because  the  merits  are  most  clearly  with  the 
plaintiffs,  and  the  defence  is  of  the  most  unconscientious 
kind.  The  plaintiffs  are  innocent  holders  of  this  note. 
They  obtain  it  near  two  years  before  it  falls  due,  and  for  a 
full  and  valuable  consideration.  The  defendants  are  im- 
mediately apprised  of  all  these  facts.  They  treat  with  the 
plaintiffs,  and  that  long  before  its  time  of  payment  had  ex 
pired,  and  offer  them  satisfaction  on  certain  terms.  Were 
the  suit  in  the  payee's  own  name,  but  for  the  plaintiffs' 
benefit,  and  all  these  matters  had  been  disclosed,  I  would 
have  protected  their  interests,  and  stopped  every  inquiry 
into  the  consideration,  the  same  not  being  such  as  to  render 
the  note  void  in  the  hands  of  a  third  person.  A  fortiori^ 
the  indorsement,  whenever  made,  should  have  been  regard- 
ed, particularly  in  support  of  a  just  debt,  as  relating  back 
to  the  time  of  its  actual  delivery  to  the  plaintiflfe.  But  this, 
it  is  said,  would  hav3  been  in  derogation  of  the  defendants' 
rights,  who,  if  no  actual  indorsement  took  place  until  after 
the  note  became  due,  might  impeach  its  consideration. 
This  necessarily  leads  to  an  inquiry  into  the  nature  of  the 
present  defence ;  for,  if  such  practice  be  correct  in  any 
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state  of  things,  which  I  do  not  admit,  it  ought  not  to  apply 
to  a  case  where  the  object  of  ascertaining  the  exact  time  oi 
indorst^ment  is  to  let  in  a  defence  against  conscience,  and 
founded  in  a  violation  of  private  faith.     Although  this 
court  may  have  decided  on  the  illegality  of  the  considera 
tion  of  notes  of  this  description,  and  may  not  enforce  theil 
payment,  in  suits  between  the  original  parties,  the  obliga- 
tion to  pay,  in/oro  conscientice^  if  the  party  has  re- 
ceived value,  *still  remains.     Such  is  the  case  here.     [*285] 
The  defendants  have  received  full  value  in  lands, 
which  they  have  probably  sold  to  a  profit,  or  of  which 
they,  or  their  tenants,  for  aught  that  appears,  may  now  be 
in  the  quiet  enjoyment     It  was  not  alleged  or  pretended 
'  that  the  consideration  had  failed,  although  seven  years  had 
elapsed  at  the  last  trial  since  the  land  had  been  conveyed 
to  them. 

There  are  circumstances  in  this  case  which  look  verj 
much  like  a  combination  between  the  makers  and  payeu 
of  the  note,  to  defraud  the  plaintiflFs.  The  Arnolds  first 
receive  value  for  it  from  Lombard,  who  takes  care  to  sell 
it  to  Holt  When  they  have  thus  both  pocketed  a  consid- 
eration for  this  paper,,  and  sent  it  abroad  into  the  world, 
they  lay  their  heads  together  for  the  purpose  of  rendering 
it  a  nullity  in  the  hands  of  a  third  person.  This  ought  not 
to  be  endured.  Tke  defendants  have  had  two  chances 
already ;  with  my  consent  they  shall  not  have  a  third. 

Kent,  Ch.  J.  The  most  material  question  of  fact  in  this 
cause  is,  whether  the  note  was  or  was  not  actually  indorsed 
by  Lombard  before  it  became  due?  The  indorsement 
purports  to  have  been  made  on  the  30th  March,  1799,  the 
day  before  it  fell  due ;  but  to  repel  this  evidence,  the  in- 
dorser  testifies  that  it  wsa^  not  indorsed  until  some  time 
afterward.  He  speaks  positively  as  to  the  time  of  indorse- 
ment, and  relates  circumstances  to  confirm  the  accuracy  oi 
his  testimony.  The  testimony  on  the  part  of  the  plaintiffs 
also  slio\v8,  that  the  note  was  not  indorsed  at  the  time  it 
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yvQB  sold  and  delivered  by  Lombard  to  Holt,  and  by  him 
to  the  plaintiffs ;  but  it  might  still  have  been  indorsed  at 
the  time  the  indorsement  is  dated.  If  the  testimony  of 
Lombard  was  unimpeached,  it  would  be  decisive ;  b\at  there 
is  one  fact  that  materially  affects  the  credit  of  his  testimony. 
He  testifies,  in  a  very  positive  manner,  that  he  never  knew, 
or  heard,  that  the  note  was  in  the  hands  of  the  plaintifib^ 
or  that  they  had  any  interest  therein,  or  contemplated  pur* 
chasing  it,  until  June,  1799  ;  and  yet,  by  a  letter  under  hia 

own  hand,  bearing  date  in  1797,  and  directed  to 
[^86]     the  defendants,  *he  admits  he  had  sold  the  note  to 

Holt,  and  that  Holt  had  sold  it  to  the  plaintifib. 
This  inaccuracy  in  his  testimony,  and  of  which  he  was 
clearly  convicted,  detracts  greatly  from  his  credibility^ 
The  circumstances  relative  to  his  testimony  were  £aiirly 
submitted  to  the  jury,  and  the  verdict  may  be  considered 
as  evidence  that  the  jury  did  not  give  credit  to  his  testi- 
mony. I  think  I  should  have  drawn  a  different  conclu- 
sion, but  still  the  verdict  ought  not^  on  that  account,  to  be 
disturbed.  It  is  the  peculiar  province  of  the  jury  to  judge 
and  determine  upon  the  credit  due  to  a  witness,  when  there 
are  circumstances  contradicting  his  testimony  and  affects 
ing  his  credit.  Upon  this  ground  I  am  against  a  new 
trial. 

SPKKdER,  J.,  gave  no  opinion,  having  been  concerned. 

Tompkins,  J.,  concurred. 

r  New  trial  refused. 
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Lansing  against  M*Killip. 

irtvTO  oonndraatioBfl,  both  of  ^diich  are  good,  .be  alleged  as  the  groandwork 
of  a  special  agreement  reduced  to  writting,  both  must  be  proved  as  ]|dd, 
though  the  instrument  saj  for  "  value  received.** 

AsstTHFSlTy  on  a  special  agreement  in  consideration  ot 
a  horse,  and  divers  goods  and  merchandises,  to  deliver, 
for  value  received,  forty  dollars' worth  of  merchantable 
boards. 

At  the  trial  the  plaintiff  adduced  the  sabscribing  wit* 
ness  to  the  note,  who  testified  that  the  horse  was  the  only 
consideration.  Upon  this  the  defendant  moved  for  a  non- 
suit, insisting  that  the  plaintiff  was  bound  to  prove  all  the 
several  considerations,  as  laid.  The  judge,  ruling  to  the 
contrary,  charged  in  favor  of  the  pkintiff,  for  whom  the 
jury  found.  The  application  now  was  to  set  aside  that 
verdict. 

(hzry^  for  the  defendant.  If  a'  promise  be  made  on  two 
considerations,  proof  of  one  only  cannot  establish  it;  for  it 
iiar  to*  be  presumed  ih&t  the  CLSsumjMit  was  founded  on  both. 
Leneret  V.  Rivet,  Oro.  Jac.  608,  cited  Esp.  Dig.  133.  It  is 
immaterial  whether  they  be  both  good.  Bradbume  v.  Brad' 
hume,  Cro.  Eliz.  149,  cited  Esp.  Dig.  1S9.  The  necessity 
of  making  the  proof  correspond  with  the  declaration,  is 
phown  in  Briatow  y.  Wright,  Doug.  666.  The 
form  of  the  pleadings  *sabstantiate  the  same  prin-  [*287] 
ciple;  each  consideration  must  be  averred,  and  it 
Iff  a  B61;tled  rule  that  you  must  prove  your  averment. 

Ihot,  contra.  It  was  not  necessary- to  state  or  pirove 
any  consideration.  The  instrument  8ays(a)  "  for  value  re- 
ceived." 

(a)  In  a  deed  these  words  import  a  consideration.  Jackwa  v.  AlBauendm^ 
3  Johns.  Bep.  484.  If  a  plaintiff  declare  on  a  note  payable  in  goods,  which 
ipecifies  "value  received,**  it  \a  prima  facU  evidence,  and  puts  the  defendant 
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Crary^  in  reply.  In  cases  of  promissory  notes,  and  bilb 
of  exchange,  the  position  may  be  correct  But  even  there 
it  has  been  doubted.  Kyd  on  Bills,  61,  62.  The  present 
is  not  a  negotiable  instrument,  and  therefore  not  within  the 
rule. 

Spekcer,  J.  If  the  avertment  of  a  consideration  on  a 
note  like  the  one  in  this  case  was  necessary,  then  the 
plaintiff,  by  averring  a  consideration  which  did  not  exist, 
has  failed  in  his  proof;  for  if  two  considerations  be  alleged 
as  the  foundation  of  a  promise,  both  must  be  proved. 
Cro.  Jac.  503,  Esp.  Dig.  138,  139.  If,(a)  however,  the  ad- 
mission of  value  by  this  paper  is  of  itself  sufficient,  then 
the  averment  of  a  consideration  would  be  surplusage,  and 
might  have  been  struck  out  on  motion,  and  therefore  can 
not  vitiate.     Doug.  666. 

That  the  present  is  not  a  promissory  note  within  the 
statute  will  not  be  disputed;  it  is,  therefore,  a  promise 
which  can  only  be  enforced  on  the  ground  of  a  considera- 
tion; and  though  value  is  admitted  to  be  received,  it  does 
not  supersede  the  necessity  averring  the  consideration,  that 
the  court  may  see  that  it  is  of  that  kind  and  nature  to  sus- 
tain the  promise.  Prior  to  the  statute  of  3  and  4  Ann.  c. 
9,  no  action  could  be  maintained  expressly  on  a  note,  even 
for  the  payment  of  money,  without  declaring  on  it  as  a 
special  agreement,  and  setting  forth  the  consideration. 
The  case  of  Carlos  v.  Fancourt,  5  D  &  E.  482,  contains  the 
whole  law  on  this  subject ;  and  there  the  court  unanimously 
held,  that  in  declarations  on  notes  not  within  the  statute, 
they  were  to  be  regarded  as  special  agreements,  and  the 

on  showing  there  was  either  a  failure  o^  or  no  consideration ;  but  if  tbt 
plaintiff  declare  on  such  a  note,  and  state  the  consideration  for  which  givett, 
averring  that  it  hnd  passed,  he  must  prove  his  averment,  and  the  particular 
consideration  paid.    Jerome  v.  Whitney,  1  Johns.  Rep.  321. 

(a)  *'  Part  of  the  consideration  fails ;  if  part  of  the  consideration,  all  the 
assumpnt"  Per  Haughton,  J.,  in  Hungerford  v.  HarryXand^  2  Roll  Rep.  371. 
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consideratica  was  necessary  to  be  set  out.     In  my  opinion^ 
the  defendant  is  entitled  to  a  new  trial. 

Thompson,  J.  It  is  not  pretended  that  the  instrument 
in  writing,  which  was  given  in  evidence,  is  a  note  within 
the  statute.  And  if  not,  I  apprehend  the  terms  for 
value  *received,  contained  in  it,  will  not,  of  them-  [*288] 
selves',  imply  a  consideration,  but  that  a  con- 
sidertion  must  be  averred  and  proved.  It  is  a  general 
rule,  that  when  a  special  agreement  is  the  foundation  of 
the  action,  and  that  agreement  stated  in  the  declaratiofi, 
the  contract  must  be  proved  as  alleged.  The  plaintiflF 
having  averred  two  considerations,  his  proof  ought  to 
have  squared  with  it.  In  the  case  of  King  v.  Robinson^  Cro. 
Eli2.  79,  the  court  went  much  farther,  and  said  that  if  the 
promise  alleged  be  proved,  yet  if  it  appear  to  have  been 
made  on  a  different  consideration  than  the  one  stated  in 
the  declaration,  it  will  not  support  the  action. 

Where  all  the  considerations  alleged  are  good,  all  must 
be  proved,  for  the  promise  shall  be  deemed  to  be  founded 
on  all  these  considerations.  Cro.  Eliz.  759.  Esp.  Dig.  189. 
I  am  therefore  of  opinion,  that  the  proof  was  defective,  and 
that  the  plaintiff  ought  to  have  been  non-suited  on  the 
trial.     The  verdict  must  of  course  be  set  aside. 

Kent,  Ch.  J.  This  being  an  action  of  assumpsU  upon  a 
special  agreement,  it  was  necessary  to  state  a  consideration, 
and  the  plaintiff  has  accordingly  stated  that  the  considera* 
tion  for  the  defendant's  promise  was  a  horse,  and  divers 
goods  and  chattels ;  sold  to  him  by  the  plaintiff 

If  a  plaintiff  allege  several  good  considerations,  they 
must  all  be  proved,  for  the  promise  shall  be  deemed  to  be 
founded  on  both  considerations  taken  together. [1]  The 
promise  to  pay,  in  the  present  case,  boards  to  the  value  of 
40  dollars,  was  founded,  not  singly  upon  the  sale  of  the 

[1]  Where  the  agreement  hag  bean  reduced  to  writing,  no  other  consider 
ation  can  be  shown,  than  that  mentoned  in  the  written  agroenient  Scherm 
§thomY.  Vanderheyden^  1  J.  R.  139. 
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horse,  (and  which  we  must  presume  was  not  estimated  at 
that  value,)  but  upon  the  sale  of  divers  goods  and  chattels^ 
as  distinct  articles  from  the  horse,  and  which,  when  added 
to  the  value  of  the  horse,  amounted  to  the  full  consideration  of 
40  dollars.  This  rule  appears  to  have  been  long  ago  settled, 
and  repeatedly  recognised.  In  Tisdalis  Case,  Cro.  Eliz.  753, 
the  court  of  C.  B.  held,  that  where  a  consideration  consisted 
of  two  or  three  parts,  and  every  one  of  them  was  valuable, 
the  plaintiflf  was  bound  of  necessity,  to  show  the  perform- 
ance of  every  part  thereof.  And  in  the  case  of 
[♦289]  Couktan  v.  Oarr,  *Cro.  Eliz.  847,  the  K  B.  agreed, 
that  if  two  considerations  be  alleged,  and  one  of 
them  be  found  false  by  the  jury,  the  action  fails.  So  again, 
in  the  case  of  Leneret  v.  Rivet^  Cro.  Jac.  508,  the  K.  R 
ruled,  in  arrest  of  judgment,  that  if  the  plaintiff  declare  on 
two  considerations,  he  must  make  a  good  and  sufficient 
averrment  of  the  performance  of  both.  The  only  excep- 
tion to  this  rule  is,  where  both  considerations  are  not 
good,  but  one  of  them  insufficient  or  frivolous.  Cro. 
Eliz.  149,  848.  But  that  distinction  can  have  no  applica- 
tion to  the  present  case,  as  the  sale  of  the  horse,  and  of 
divers  goods  and  chattels,  are  considerations  equally  valid. 
The  verdict,  therefore,  must  be  set  aside  for  misdirection  of 
the  judge,  with  costs  to  abide  the  event. 

Tompkins,  J.,  concurred. 

Livingston,  J.  This  action-being  brought  on  a  note  by 
which  the  defendant  acknowledges  his  having  received 
value  for  the  promise  he  makes,  it  was  not,  m  my  opinion, 
necessary  to  prove  any  consideration,  nor  should  thed^ 
iendant  have  been  permitted  to  show  that  it  wasincorrectly 
set  forth,  unless  he  were  able  to  impeach  it  on  the  ground 
of  fraud,  turpitude,  or  illegality.  It  is  superfluous,  as  well 
as  dangerous,  to  require  proof  of  the  consideration  of 
an  undertaking  in  writing,  when  a  valuable  one  is  ac- 
knowledged under  the  signature  of  the  party  himself, 
It  is  asking  what  rarely  can  be  complied  with.    How  sel* 
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doin  is  it  that  the  whole  coiraideration  appears  on  the  face 
of  a  contract ;  or  that  even  a  subscribing  witness  knows 
any  thing  of  it ;  or  if  he  did,  how  easily  might  it  escape  the 
memory,  or  such  proof  be  lost,  by  death  or  other  accident? 
So  long,  then,  as  it  is  permitted  to  set  up  any  unlawful 
consideration,  it  is  all  that  can  reasonably  be  asked,  and 
no  one  can  complain  that  his  own  acknowledgment  is  re- 
garded as  evidence,  at  least  pHmafacie^  of  one  that  is  fair  and 
valuable.  The  motion  to  non-suit,  was  therefore  properly 
overruled  by  the  Chief  Justice ;  for  here  was  not  only  a 
consideration  acknowledged  under  the  defendant's  hand, 
but  his  receipt  of  a  horse  actually  proved.  Under 
these  circumstances,  *it  would  be  doing  great  in-  [*290] 
justice  to  listen  to  the  present  application,  merely 
because  an  additional  consideration  alleged  in  the  declara* 
tion,  which  may  be  regarded  as  surplusage,  and  the  want  of 
which  constituted  no  defence,  could  not  be  proved,  or  was 
disproved.  Ko  case  has  yet  gone  this  length,  and  I  should 
require  a  series  of  decisions  to  satisfy  me  of  the  propriety 
or  necessity  of  so  much  strictness.  •  The  case  of  Briatow  r. 
Wright^  Doug.  640,  is  very  diflferent  from  the  present* 
There  the  demise  proved  varied  from  the  one  stated  in  the 
declaration.  That  is,  the  contract  itself,  and  not  merely 
its  consideration,  was  erroneously  set  forth.  The  case  of 
Leneret  v.  Rivet^  Cro.  Jac.  503,  cited  from  Croke,  settles 
nothing  more  than  if  two  good  considerations  are  alleged 
as  conditions  precedent  to  the  defendant's  liability,  perform- 
ance of  both  must  be  averred,  which  is  too  reasonable  to 
have  wanted  the  support  of  any  authority.  In  King  y. 
Bobinson^  Cro.  Eliz.  79,  it  was  proved  that  the  defendant 
assumed  to  do  what  was  alleged,  and  something  more. 
This,  too,  presents  the  case  of  a  variance  between  the  con 
tract  laid  and  the  one  proved,  and  not  only  between  the  mo- 
tives to  it  as  alleged  and  proved.  The  note  of  this  case 
m  Espinasse,  (Esp.  N.  P.  139,)  is  incorrect  I  know  not  of. 
a  single  decision,  rendering  it  necessary,  on  a  contract  of 
thic  nature,  to  prove  a  consideration.    We  are  not  now  ex- 


290  CASES  IN  THE  SUPREME  COURT. 


Lansing  y.  li'KiUip. 


amioiDg  whether  a  nude  pact^  evidenced  by  writing,  has 
ever  been  held  to  be  bad ;  but  whether,  which  is  a  very 
different  question,  a  promise  in  writing,  acknowledging  the 
receipt  of  value,  shall  not,  prima  fajcie^  be  sufficient  to  sup- 
port an  action  without  proof  of  its  actual  consideration.  I 
know  it  to  be  a  general  and  wholesome  principle,  that  con* 
tradts  must  be  made  on  some  consideration,  and  that  ex 
nvdo  pacto  non  oritur  actio  ;  but  the  question  still  recura^ 
who  is  to  prove,  in  a  case  of  this  kind,  the  nakedness  of 
the  contract,  or  its  want  of  consideration  ?  The  same  law, 
which  requires  this  quid  pro  quo  in  a  contract,  does  not  de* 
mand  an  absolute  equivalent,  but  is  satisfied,  in  many 
cases,  with  the  most  trifling  ground  that  can  be  imagined. 

Why  not  then  be  content,  in  point  of  evidence, 
[*291]     with  a  declaration  under  the  hand  of  *the  party, 

that  he  has  received  a  valuable  one,  without  in- 
dulging the  useless  curiosity  of  prying  further  into  the  trans- 
action ?  Why  so  very  careful  of  a  defendant's  rights  as 
not  to  suppose  him  capable  of  judging  for  himself  what 
was  an  adequate  value  for  his  promise?  Would  it  not  be 
more  just,  and  better  promote  the  ends  of  justice,  that  one 
who  had  signed  an  instrument  of  this  kind  should,  without 
further  proof,  be  compelled  to  perform  it,  unless  he  could 
impeach  the  validity  on  other  grounds?  It  may  be  said 
that  whoever  asks  the  interposition  of  a  court,  must  show 
a  right  to  recover,  founded  on  a  valid  contract.  This  is 
not  denied,  but  does  not  settle  the  way  in  which  this  proof 
is  to  be  made — whether  the  defendant's  acknowledgment 
of  value  received  shall  be  regarded  as  sufficient,  or  what 
other  evidence  shall  be  required.  Of  specialties,  the  con- 
siderations we  know  are  not  inquirable  into  in  actions 
founded  on  them.  And  yet  the  reason  assigned  by  Powell, 
(on  Cont,  833,)  for  excluding  this  investigation,  applies  to 
all  bargains  in  writing.  In  a  specialty,  says  he,  "  there  is 
a  sufficient  consideration  apparent,  namely,  the  deliberate 
will  of  the  party  who  made  the  deed."  Does  the  more  ab- 
sence of  a  seal,  require  us  to  believe  that  this  deliberate 
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will  does  not  exist  in  other  written  contracts  ?  The  truth 
is,  that  little  or  no  deliberation  intervenes  between  singing 
and  delivering  a  deed.  They  generally  take  place,  as  near 
as  two  distinct  things  can.  in  the  same  instant.  This  de- 
liberation, then,  being  formed  antecedently  to  a  delivery 
and  even  signature  of  a  deed,  ought,  on  the  ground  of  rea- 
son alone,  to  be  evidence  of  a  consideration,  as  much  in 
the  one  case  as  in.the  other.  But  without  disturbing  any 
of  the  distinctions,  which  for  ages,  have  existed  between 
these  contract<i,  no  adjudged  case  can  be  found  repugnant 
to  my  conclusion.  That  no  actions  were  maintainable  on 
promissory  notes  at  common  law,  where,  however,  they 
were  regarded  as  evidence  of  debt,  on  counts  for  money  had 
and  received  against  the  maker,  is  admitted.  This  estab- 
lishes what  is  not  controverted,  that  notes  like  these  must 
be  declared  on  as  special  contracts,  and  their  con- 
sideration set  forth ;  but  *we  are  still  at  liberty  [*292] 
to  settle  what  shall  amount  to  proof  of  them.  In 
the  case  of  Carhs  v.  Fancouri^  6  D.  &  E.  482,  I  will  only 
say,  that  nothing  like  the  present  question  occurred.  The 
plaintiff  had  declared  on  a  note  of  hand,  payable  on  a  cer- 
tain contingency,  as  on  a  note  within  the  statute  of  Anne, 
and  that  it  was  not  so  was  the  single  point  determined. 
No  latitude  of  expression,  therefore,  in  which  the  judges 
may  have  indulged  on  points  not  before  them,  could  have 
the  effect  of  settling  the  law,  even  in  England.  Unfet- 
tered, then,  by  any  decision,  as  to  what  shall  be  received 
as  evidence  of  the  consideration  of  notes  of  this  descriptioin, 
I  have  little  hesitation  in  saying  that  it  ought  never  to  bo 
necessary  to  prove  the  consideration  of  a  contract,  although 
stated  in  the  declaration,  where  a  party  has  acknowledged 
in  writing  that  it  was  made  for  value,  in  any  other  way 
than  by  a  production  and  proof  of  the  instrument  itself; 
and  that  the  defendant  ought  not  to  be  allowed  to  show 
that  it  was  made  on  any  other,  unless  it  be  of  a  nature  to 
destroy,  or  in  any  manner  affect  its  validity.  This  is  no 
more  than  is  done  in  actions  of  trover,  in  which,  although 
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a  loss  and  finding  be  alleged  in  a  declaration,  proof  of  nei* 
ther  is  required :  where,  then,  the  extravagance  of  alleging 
any  legal  consideration  to  comply  with  the  usual  form  of 
declaring,  and  letting  it  be  inferred  from  the  production  of 
a  note  which  admits  on  its  face  a  valuable  one?  Good 
sense  would  suggest  the  propriety  of  going  further,  and 
saying  that  such  a  note  might  be  declared  on  as  specialty, 
without  alleging  any  consideration,  only  Jeaving  to  the  de» 
fendant  the  same  right  of  .investigating  its  legality  or  failure. 
Such  an  innovation,  however,  in  the  form  of  declaring, 
should  not  be  introduced  without  much  deliberation  on  the 
consequences  it  might  produce.  The  plaintiff  is,  in  my  opin* 
ion,  entitled  to  the  postea.[l'] 

Verdict  set  aside,  and  new  trial  granted.  > 

[1]  In  setting  forth  this  consideration,  it  must  appear.to.be  legal  and  'soffi- 
^.ent  on' the  face  of  the  declaration,  or  the  defendant  may  demurs  it  mustba 
set  forth  truly,  as  it  will  appear  in  proof,  or  the  plaintiff  must  be  non-suited, 
provided  the  objection  be  taken.  Vid.  1  Hall's  Super.  Ct  R  201.  The 
whole  of  the  consideration  of  the  defendant's  contract  must  also,  in  general 
be  stated ;  and  if  any  part  of  an  entire  consideration,  or  of  a  consideratioa 
consisting  of  several  things,  be  omitted,  the  plaintiff  will  fail  upon  the  trial, 
on  the  ground  of  varianca  6  Conn.  R.  176;  4  id.  196;  id.  259;  1  Day's  B. 
10.  Vid.  also  cases  cited,  1  Am.  Com.  Law,  656,  in  text  and  notes.  It  is, 
however,  sufficient,  in  general,  to  state  so  much  of  any  contract,  consisting 
of  several  distinct  parts  and  collateral  provisions,  as  contains  the  entire  cont 
sideration  for  the  act,  and  the  entire  act,  which  is  to  be  done  in  vircue  of 
such  consideration ;  and  the  rest  of  the  contract,  which  only  respects  il>e 
li'iuidation  of  damages,  after  a  right  to  them  has  accrued  by  a  breach  of  the 
contract,  is  matter  proper  to  be  given  in  evidence  to  the  justice  or  Jury  in 
reduction  of  damages,  but  not  necessary  to  be  shown  to  the  courts  in  the 
first  instance,  on  the  face  of  the  record.  In  an  action  founded  on  fraud,  it 
is  unnecessary  that  the  consideration  should  be  set  forth  particularly.  It  is 
enougli  to  say  a  valuable  consideration  was  paid,  and  that  the  plaintiff  satis- 
fied the  defendant,  without  any  thing  more.  9  Cowen,  22.  Where  a  part 
of  a  consideration,  or  one  of  several  considerations,  is  frivolous  android,  it  is 
sufficient  to  notice  only  the  valid  consideration,  though  if  stated  it  will  not 
vitiate  the  declaration  ;  but  no  mode  of  pleading  can  enable  a  plaintiff  te 
recover,  where  a  part  of  an  executory  consideration  is  illegal  Vid,  1  Cbit 
PI  262,  263  ;  10  Wen.  314.  And  if;  in  addition  to  the  true  consideration  of 
a  promise,  another  is  alleged,  not  supported  by  the  proof^  it  is  a  fatal  vtri 
tnce,  and  the  plaintiff  should  be  non-suited.     Vid,  3  Wen  374. 
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*Jackson,  ex  dem.  Clark,  against  Reeves.    [*298] 

The  first  plain  in  the  Catskill  patent,  is  not  at  the  junction  of  the  Catskill  and 
Eaterskill,  but  commences  at  Catskill  church.  The  four  miles  from  the 
five  plains  mentioned  in  the  Catskill  patent,  are  four  miles  due  north, 
south,  Ac.,  from  the  northern,  southern,  fta,  extremity  of  the  plains,  fU 
M97)&.(a)  In  runniug  out  patents,  a  line  north  wnrd,  Ac.,  means  a  line  due 
north,  Ac.  Where  a  grant  is  susceptible  of  two  constructions,  that  which 
is  most  fistvorable  to  government  is  to  be  adopted. 

Ejectment  for  lands  in  the  town  of  CatskilJ,  claimed 
by  the  plaintiff  under  a  patent  to  Helmer  Jansen,  dated 
the  15th  of  January,  1703,  1704,  which,  in  1733,  escheated 
to  the  crown,  and  were,  on  the  22d  of  August,  1788,  re- 
granted  to  John  Lindsey. 

The  c;nise  was  tried  in  September,  1802,  when  the  de- 
fendant set  up  a  title  under  the  Catskill  patent,  granted 
the  28th  of  July,  1688,  and,  to  maintain  it,  contended  that 
the  first  of  the  five  plains  mentioned  in  that  patent  began 
at  the  junction  of  the  Catskill  and  Katerskill.  He  also  in- 
sisted on  an  adverse  possession,  to  support  which,  he  relied 
on  the  recital  in  a  lease  for  20  years,  granted  in  1784,  set* 
ting  forth  a  former  demise  for  the  same  period  from  1771, 
and  surrendered  on  taking  the  new  term  in  1784.  On  the 
part  of  the  plaintifi^  it  was  urged  at  nisi  prius,  that  the 
premises  could  not  be  covered  by  the  Catskill  patent,  as  the 
first  of  the  five  plains  commenced  at  Catskill  church,  to 
whicb  if  the  four  other  plains  were  added,  and  from  the 
nothern,  southern,  eastern,  and  western  extremities  of  the 
whole,  four  lines,  due  north,  south,  east  and  west,  were  run, 

(a)  According  to  the  true  construction  of  the  Catskill  pAtent,  its  boundaries 
ftre  to  extend  four  miles  distant  in  every  direction  from  the  five  plains 
mentioned  in  the  patent,  so  as  to  make  its  exterior  lines  correspond,  as  &r  ai 
possible,  with  the  sinuosities  of  the  plains,  and  so  that  a  line  four  miles  long, 
extended  from  any  part  of  the  exterior  sides  of  the  plains,  will  touch  some 
part  of  the  exterior  boundary .  of  the  patent  Van  Oordan  v.  Jacktan^  tat 
dem,  3ogardu8  and  others^  in  error^  6  Johns.  Rep.  440. 
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the  terminations  to  be  closed  by  straight  lines,  which  it 
was  insisted  was  the  true  construction  of  the  patent,  the 
premises  would  be  excluded,  and  therefore  could  not  be, 
from  the  defendant's  own  showing,  his  right.  Of  the  ad- 
verse possession,  the  plaintiff  denied  the  recital  to  be  any 
evidence. 

The  judge  having  charged  for  the  plaintiff's  construction 
of  the  patent,  the  jury  found  a  verdict  in  his  favor. 

The  application  now  was,  to  set  it  aside  on  account  of 
the  mis-direction  of  the  judge,  and  because  the  verdict  it- 
self was  against  evidence. 

.  The  case  was  most  ably  argued  by  W.  W.  Van  Ness  and 
Van  Vechten,  for  the  defendant,  and  Henry  for  the  plaintiff; 

but  as  it  would  be  impossible  to  do  justice  to  their 
[*294]     ^positions,  without  diagrams  of  the  location  they 

supported,  and  as  the  principles  most  relied  on 
would  be  applicable  to  no  other  grant  not  worded  exactly 
like  the  one  in  question,  the  decision  of  the  court  has  beec 
thought  to  contain  all  that  need  be  reported. 

Thompson,  J.  The  lessor  of  the  plaintiff  claims  title  to 
the  premises  in  question,  under  a  patent  to  Helmer  Jansen, 
bearing  date  the  15th  day  of  January,  1703.  It  is  admit- 
ted that  the  premises  in  question  are  covered  by  this  grant, 
and  the  plaintiff  lias  deduced  a  clear  and  undisputed  title 
'to  himself  under  that  grant.  His  right  to  recover  is  there- 
fore undeniable,  unless  taken  away  by  some  older  patent, 
or  the  defendant  is  protected  by  length  of  possession.  The 
defence  set  up  embraces  both  these  grounds.  I  shall  ex- 
amine them  in  their  order.  In  the  first  place,  it  is  con- 
tended that  the  premises  are  covered  by  the  grant,  usually 
known  by  the  name  of  the  Catskill  patent,  bearing  date  the 
28th  of  July,  1688.  This  being  the  oldest  patent,  it  must 
first  be  satisfied,  wherever  the  two  come  in  collision  with 
each  other.  It  becomes  necessary,  therefore,  to  locate  the 
Catskill  patent.  The  description  of  the  land  as  contained 
in  the  grant,  is  as  follows :  "  A  certain  tract  of  land  with 
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the  appurtenances,  lying,  situate,  and  being  at  a  certain 
place  called  Catskill,  in  the  county  of  Albany,  on  the  west 
side  of  Hudson's  river,  and  on  the  south  and  north  sides 
of  the  creek  or  kill,  consisting  of  five  great  plains,  the  first 
called  Waihackeek,  the  second  Wichquanachtekak,  the 
third  Pachqugack,  the  fourth  Apiskawachkok,  and  the 
fifth  Potick,  together  with  the  woodland  adjoining  to  the 
said  plains,  extending  four  English  miles  round  the  said 
plains,  that  is  to  say,  four  English  miles  from  the  said 
plains  eastward,  four  English  miles  northward  from  the 
said  plains,  four  English  miles  westward  from  the  said  plains, 
and  four  English  miles  southward  from  the  said  plains."  In 
the  location  of  this  patent  two  objects  of  inquiry  present 
themselves:  1.  Where  the  five  great  plains  intended  by 

the  grant  are ;  and,  2.  The  manner  of  locating  the 
[*295]     woodland  adjoining  them.     *It  is  contended,  on 

the  part  of  the  defendant,  that  the  first  plain  is  at 
the  junction  of  the  Catskill  and  Katerskill.  If  so,  then 
upon  any  of  the  locations  contended  for  on  either  side,  the 
premises  would  be  included  in  the  Catskill  patent.  On 
this  point  the  testimony  is  somewhat  contradictory.  Seve- 
ral very  ancient  witnesses  were  examined  on  both  sides ; 
those  on  the  part  of  the  defendant,  tending  very  strongly 
to  establish  the  first  plain  at  the  junction,  and  those  on  the 
part  of  the  plaintiflF  as  strongly  contradicting  it,  by  locating 
the  first  plain  in  another  place.  Thus,  from  these  witness- 
es, some  doubt  and  difficulty  might  arise  leapectjng  this 
part  of  the  case.  But  there  are  certain  facts,  either  admit- 
ted on  both  sides,  or  established  by  uncontradictory  testi- 
mony, that  appear  tome  to  aflfbrd  an  irresistible  conclusion, 
that  neither  of  the  plains  intended  by  the  grant  could  be 
at  the  junction  of  the  Catskill  and  Katerskill.  In  the  first 
place  they  are  called  in  the  patent  great  plains,  and  none 
of  the  witnesses  pretend  to  prescribe  the  plain  at  the  junc- 
tion, as  containing  more  than  about  two  acres  of  land. 
Again,  the  junction  of  the  two  creeks  is  upwards  of  .two 
tnilej*  distance  from  the  other  four  plains,  acknowledged  on 
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all  sides,  which  renders  the  defendant's  claim  ihigblif  im^ 
probable.  But,  what  I  think  f^ts  t^n  end  to.th^  qaestioa 
is,  that  in  the  first  patent,  in  the  yearl660|  these  plaiiiff 
are  described  as  lying  above  the  land,  of  Eldert  Begoy, 
which  are  admitted  to  be  the  lands  now  owned  by  Samuel 
Van  Vechten,  a  part  of  which  lie  along  up  the  Catskill 
and  Katerakill.  These  circumstance  I  consider  as  aff^- 
ing  unanswerable  evidence  that  the  first  plain  iai  not  at  the 
junction  of  the  two  creeks.  The  witnesses  on  both  aides, 
who  were  examined  as  to  this  plain,  might  hav;e'!been  very 
honest  in  their  testimony.  From  the  very  nature  of  the 
subject,  the  fact  was  to  be  established,  iasome  measure,  .by 
reputation;  and  from  several  of  the  witnesses  it  appears 
that  the  location  of  the  first  plain  has  a  long  time  been  a 
subject  of  dispute,  and  it  is  not  to. be  wondered  at  that 
*  different  reputations  should,  be  in  pirculationoa  the  qn^ 

tion.  The  location  of  these  plains  was  matter  of 
[*296]     fact  *for  the  jury,  to  be  ascertaiaed  from  all  the 

light  given  them  upon  the  trial ;  and  they. have, 
by  their  verdict,  determined  that  neither  of  the  great  plains 
mentioned  in  the  patent,  is  at  the  junction  of  the  CatskiU 
and  Katerskill ;  with  which  determination  I  am  fully  satis? 
fied.  This  point  being  settled,  the  five  great  plains,  must 
be  taken  as  lying  together  upon  the  .Catskill,  in  the  man* 
ner  contended  for  by  the  plaintiff,  forming  a  very  irregular 
figure.  The  next  question,  then,  for  examination  is,  the 
location  of  the  woodland  round  these  plains.  On  the  part 
of  the  defendant  it  is  contended,  that  the  patent  ought  to 
be  located  in  such  a  manner,  that  from  any  part  of  its  out^ 
bounds,  a  line  of  four  miles  would  touch  some  part  or 
other  of  the  flats ;  or,  in  other  worda,  that  the  plains  should 
be  considered  as  rolled  out  or  extended  four  mile^.iu  every 
direction.  This  location  is  certainly  impracticable,  onacr 
count  of  the  irregularity  of  the  figure  formed  >y  the  five 
great  plains.  The  sinuosity  of  the  exterior  lines  being  such, 
that  by  such  extension,  many  of  the  lines  wQuld  interfere 
one  with  the  other.     Where  the  given  object  is  a  regular 
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Bgare  or  base,  no  difficwlty  or  absurdity  will  arise  in  loca- 
ting a  rolling  patent.  It  is  otherwise,  however,  1¥ ben  the 
base  is  irregular,  like  the  one>  before  us.  If  the  terms  of 
the  grant  were  such  that  it  was  susceptible  of  no  other  lo- 
oation,  we  might  be  bound,  from  necessity,  to  adopt  the 
one  above  mentioned. -  But  I  think  that  is  not  the  case  in 
the  present  instance.  There  appears  to  me  to  be  a  loca- 
Uon  more  rational^  more  conformable  to  the  terms  of  the 
grant,  and  free  from  any  difficulty  or  absurdity  in  practice, 
and  by  which  the  patent  will  cover  but  about  one  half  of 
the  land  it  would,  according  to  the  construction  contended 
for  on  the  part  of  the  defendant;  and  it  is  an  established 
role,  that  when  a  grant  is  susceptible  of  two  constructions, 
that  should  be  adopted  which  is  most  favorable  to  govern- 
ment  The  enormity  of  this  grant,  according  to  the  de- 
fendant's  location,  is  much  against  adopting  his  construc- 
tion ;  it  will  contain  67,000  acres  of  land,  swallowing  up 
five  whole  patents,  and  interfering  very  essentially  with 
several  others.  This  inconvenience  is,  indeed,  in 
^Bome  measure,  experienced  upon  all  the  locations  [*297] 
contended  for ;  but  less  in  proportion  as  a  lesser 
quantity  of  land  is  included;  Much  stress  has  beeti  laid 
by  the  defendant's  counsel  in  support  of  their  location, 
upon  a  survey  of  the  outlines  of  this  patent  made  by  John 
Beaty,  deputy  surveyor  general,  in  the  year  1719,  and  who 
appears  tO' have  adopted  the  construction  now  contended 
for^  as  far  as  the  same  was  practicable.  This,  it  is  said,  bein^'; 
done  by  a  public  officer,  must  be  considered  an  act  of  go- 
vernment) and  entitled  to  great  weight.  For  what  pur- 
pose this  survey  was  made  does  not  appear,  nor  is  it 
easily  perceived.  No  instruction  aocompanied  the  warrant 
^council ;  no  construction  appears  to  have  been  given  by 
government  to  this  grant;  and  no  possible  object  could 
have  been  answered  by  it,  as  an  act  of  government,  except 
to  serve  as  a  guide  to  prevent  any  interference  in  subse* 
quent  grants.  That  this  could  not  have  been  the  object, 
however,  is  pretty  evident^  from  the  acts  of  government 
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«oon  after;  for  in  the  year  1733,  we  find,  by  the  proceed- 
ings under  the  writ  o{  escheat,  that  Helmer  Jansen  died  in* 
testate,  leaving  no  heir,  by  reason  whereof  the  title  to  th€ 
lands  contained  in  the  grant  to  him,  and  of  which  he  died 
seised,  became  revested  in  the  crown;  and,  in  the  year 
1738,  were  again  granted  to  John  Linsey,  all  which  lands, 
according  to  the  defendant's  construction,  and  Beaty's  sur- 
vey, are  covered  by  the  Catskill  patent.  If  Beaty's  sur- 
vey was  intended  as  a  guide  to  government  in  issuing  sub- 
sequent grants,  it  is  not  probable  that  so  recently  thereaf- 
ter a  patent  would  have  been  issued  for  lands,  comprised 
within  the  Catskill  patent,  according  to  Beaty's  survey; 
I  cannot,  therefore,  view  this  survey  in  any  other  point  of 
light  than  as  an  ex  parte  act,  or,  at  most,  as  the  opinion  of 
Beaty.  Probably,  however,  he  run  according  to  the  pa- 
tentees, because  we  find  him  assuming  one  of  the  great 
plains  to  be  at  the  junction  of  the  Catskill  and  Katerskill, 
than  which  nothing  appears  to  me  more  unwarrantable  or 
less  founded.  This  survey,  therefore,  I  think  not  entitled 
to  much  weight  or  influence  upon  the  present  ques- 
tion. 
[*298]  *If  the  defendant's  construction  of  the  Catskill 
patent  be  rejected,  the  plaintiffs  right  of  recovery 
is  disentangled  from  every  embarrassment  with  respect  to 
paper  title ;  becauoc,  upon  no  other  possible  construction 
can  that  grant  be  extended  to  the  premises  in  question. 
It  may,  however,  be  proper  to  examine  whether  that  patent 
be  susceptible  of  any  other,  and  what  location ;  several 
have  been  suggested  by  the  plaintiffs  counsel,  one  of  which 
contemplates  finding  a  common  centre  of  the  five  great 
plains,  from  thence  circumscribing  a  circle  round  these 
plains,  with  a  radius  of  four  miles  in  length.  I  cannot 
adopt  this  location,  although  the  one  principally  relied  upon 
on  the  part  of  the  plaintiff*.  There  are  no  words  in  the 
grant  necessarily  implying  that  the  interior  line  must  be  a 
oircle.  The  only  term  made  use  of  in  the  description  of 
the  premises,  that  looks  like  requiring  a  circular  figure,  in 
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the  word  round,  "  together  with  the  woodland  adjoining 
CO  said  plains,  extending  four  English  miles  round  the  said 
plains."    This  terra  round  may,  however,  grammatically, 
as  well  as  in  common  parlance,  he  satisfied,  by  giving  land 
on  every  side  of  the  plains,  let  the  exterior  lines  be  either 
circular  or  straight.     It  is  difficult,  if  not  impracticable,  to 
find  a  common  centre  to  a  figure  so  irregular  as*  the  one 
formed  by  these  plains.     It  is  impracticable  with  a  chair, 
and  compass  to  run  out  a  circle.     It  is  true,  you  may  from 
a  given   centre,  run  such    a  number  of  radii,  as  that  a 
straight  line  from  one  to  the  other  would  very  nearly  ap* 
proach  to  a  circle,  but  the  difficulty  and  inconvenience  at- 
tending it,  appears  to  me  a  sufficient  objection  to  this  mode 
of  location,  unless  compelled  to  adopt  it  by  the  most  direct 
and  unequivocal  terms  of  the  grant.     So  far  from  that 
being  the  case  in  the  present  grant^  1  think  it  contains 
words  which  will  exclude  any  location  contemplating  a 
common  centre.     This  patent  gives  the  five  great  plains, 
and  then  the  woods  round  the  same,  extending  four  Eng- 
lish miles  from  the  said  plains,  which,  as  I  understand  the 
expression  four  miles  from,  means  four  miles  exclusive  of 
the  plains,  that  is,  beginning  at  the  exterior  part  of  the 
plains,  and  from  thenco  running  four  miles.     If  a  com 
mon  centre  be  taken,  and  the  four  miles  calculated 
from  that,  there  would  *be  a  diminution  of  that     [*299] 
line  equal  to   the   whole   extent  of  the  plains, 
which  would  be  contrary  to  the  terms  of  the  grant     When 
any  monument  whatever  is  given  as  an  object  to  run  from, 
the  exterior  part,  and  not  the  centre,  is  the  place  of  begin* 
ning.    This  objection  will  also  apply  to  that  location  which 
contemplates  a'  square,   formed  from  a  common  centre. 
The  only  remaining  location  which  has  been  suggested, 
is   the   one    adopted   upon    the   trial,   and   which,   from 
the  best    examination   I    have  been    able  to    give    the 
subject,   is,  in  my  judgment,  the  one  best  warranted  by 
the  terms  of  the  grant     This  location  is  made  by  running 
lines  of  four  miles  in  length,  due  north,  south,  east,  and 
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west,  from  the  extreme  Dorthem,  southerD,  eastern,  and 
western  parts  of  the  plains,  and  closing  those  lines  from 
the  extremities  by  straight  lines.  This  mode  appears  to 
me  to  bo  supported  by  legal  principles,  and  will  give  effect 
to  every  part  of  the  description  of  the  premises  contained 
in  the  patent.  The  great  and  leading  requisites  in  the  lo- 
cation of  every  tract  of  land,  are  to  have  fixed  places  to 
start  from,  courses  and  distances  given,  and,  closing  the 
exterior  lines,  a  recurrence  to  the  description  in  the  grant 
is  again  requisite,  to  see  whether  it  furnishes  these  data. 
The  five  great  plains  are  given,  "  together  with  the  wood- 
land adjoining  the  said  plains,  extending  four  English 
miles  round  the  said  plains,  that  is  to  say,  four  English 
miles  from  the  said  plains  eastward,  four  English  miles 
northward  from  the  said  plains,  four  English  miles  west- 
ward from  the  said  plains,  and  four  English  miles  south- 
ward froni  the  said  plains."  The  given  object  to  start 
from  here  is  the  plains;  the  distance  to  run  is  four  miles; 
the  courses  are  northward,  southward,  eastward,  and  west- 
ward; and  it  is  a  settled  rule  of  construction,  that  when 
courses  are  thus  given,  you  must  run  due  north,  south,  east, 
and  west.  The  place  of  beginning  must  be  at  the  exterior 
part  of  the  plains,  because  the  distance  is  four  miles  from 
the  plains,  which,  as  I  have  before  observed,  must 
mean  exclusive  of  them.     By  this  process,  then,  the  four 

corners  of  the  tract  are  ascertained.  These  corners 
[*300]     must  be  closed  by  lines  of  some  description  in  *or« 

der  to  satisfy  the  terms  in  the  grant,  because  the 
woodland  is  to  lie  round,  that  is  to  say,  on  every  side,  of 
the  plains;  and  when  two  objects  are  given,  and  a  line  to 
be  run  from  one  to  the  other,  no  rule  can  be  more  proper 
than  to  run  a  straight  line.  By  this  mode  of  location,  it  is 
admitted  that  the  premises  in  question  will  not  fall  within 
the  Catskill  patent  The  only  remaining  question  for  con- 
sideration is  respecting  the  adverse  possession  set  up 
against  the  plaintiff's  right  of  recovery  in  this  action.  The 
possession  of  Abraham  Van  Gordon,  who  to^>k  a  lease  un 
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der  the  Catskill  claim,  in  the  year  1784,  must  be  deemed 
adverse- 'to  the  plaintiff's  title.  This,  however,  is  not  a 
sufficient  length  of  time  to  protect  the  defendant  It  is 
•contended,  also,  that  Johannis  Yan  Gordon,  the  father  of 
Abraham,  wasi  previously  in  possession  under  the  same 
title,  and  the  recitals  in  the  lease  to  Abraham,  of  Johannis 
having  taken  a  lease  in  the  year  1771,  have  been  in  some 
metsure  relied  on  to  establish  the  fact  This  lease  has 
justly  been  made  the  subject  of  some  severe  criticism  by 
the  plaintiff's  counsel;  it  is  enough,  however,  to  observCj 
that  the  recitals  are  no  evidence  in  the  parties'  own  favor, 
and  therefore*  afford  no  proof  of  the  existence  of  a  lease  to 
Johannis  Van  Gordon.  The  parol  testimony  respecting 
the-posseission  of  Johannis  is  vague,  uncertain,  and  contra- 
dictory. The  characters  of  some  of  the  witnesses  have  been 
impeached,  and  the  matter  involved  in  some  doubt  and  ob- 
flcurity:  The  question  of  adverse  possession  was  a  subject 
proper  for  the  determination  of  the  jury.  The  whole  mat- 
ter Wari  fairly  submitted  to  them,  and  the  verdict  is,  I  think, 
with  the  justice  of  the  case. 

My  opinion,  therefore,  is,  that  judgment  ought  to  be 
given  for  the  plaintiff. 

Livingston,  J.  It  is  not  easy  to  pronounce  this  a  ver- 
dict against  evidence,  ad  it  regards  either  the  defendant's 
possession,  or  the  location  of  the  first  flat  or  plain  mention- 
ed in  thte  Catskill  patent,  both  of  which  the  jury  have  found 
against  him.  There  was  much  and  contradictory  testimony 
ofr  both  points.  In  such  Cases  we  oiinnot  disturb  a  verdict, 
without  encroaching  oh  an  essential  prerogative 
*of  a  jury,  which  is  to  ascertain  the  degree  of  [*801] 
(iredit  due  to  different  witnesses.  With  respect  to 
the  first  flat,  I  should,  if  on  the  jury,  have  decided  as  they 
did.  The  survey  of  Beaty  proves  little  more  than  that  at 
Ml  early  period  the  flat  at  the  junction  of  the  Catskill  and 
Katerskilt  was  shown  to  him  as  such.  This  survey  being 
(nade  for  those  whose  interest  would  be  promoted  by  this 
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location,  it  'would  not  be  difficult,  at  a  time  when  land  waa 
not  of  much  value,  for  the  patentees  first  to  talk  of  this  as 
the  first  flat,  and  then  procure  others  who  would  be  will- 
ing to  show  it  as  such.  Government  paid  no  attention  to 
what  was  going  on,  and  those  who  might  have  been  inter- 
ested in  fixing  the  flat  elsewhere,  may  not  have  known 
when  the  survey  would  be  made.  As  to  the  surveyor 
himself,  it  is  not  very  probable  he  took  uncommon  pains 
in  deciding  where  it  lay.  He  was  acting  under  the  imme- 
diate direction  of  the  patentees,  and  must  have  known  that 
if  the  lines  run  were  not  conformable  with  their  boundaries, 
it  would  be  their  own  folly,  and  that  neither  the  public 
nor  strangers  could  be  prejudiced  by  it. 
*  The  plaintiffs  witnesses,  who,  in  general,  are  very  aged 
men,  declare  they  never  remember  any  flat  at  the  junction 
of  these  kills.  From  this  and  other  circumstances,  parti- 
cularly the  distant  position  of  this  spot  from  the  other  flats, 
and  that  they  are  described  in  the  first  patent  as  lying 
above  Eldert  Degoy,  I  cannot  help  thinking  the  plaintiff's 
location  the  most  correct  I  am  as  little  inclined  to  send  the 
eausc  back  to  have  the  question  of  possession  re-examined. 
Whatever  doubts  may  exist  on  this  point,  they  are  not  so 
great  as  to  require  a  further  investigation,  or  to  warrant  a 
conclusion  that  the  jury  did  wrong. 

The  only  important  point,  therefore,  according  to  my 
view  of  this  cause,  arises  out  of  the  judge's  charge.  If  hia 
opinion  on  the  defendant's  construction  were  incorrect, 
considering  that  the  question  on  which  it  was  given  in- 
volved the  great  merits  of  the  controversy,  a  new  trial 
mu9t  be  the  consequence ;  but  before  this  be  done,  we  must 

be  satisfied  that  there  is  no  other  way  of  locating 
[*802]     or  surveying  *the  Catskill  patent,  than  the  one 

suggested  by  the  defendant,  who  insists,  "that 
from  every  part  of  its  external  bounds,  a  line  of  four  miles 
should  touch  some  parfor  other  of  the  exterior  of  one  or 
other  of  the  flats,  and  should  never  be  farther  from,  of 
nearer  to,  the  plains."    In   this  way  of  laying  out  the 
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patent,  it  will  contain  57,000  acres.     The  objections  to  it 
are  strong. 

If  the  first  and  second  patents,  between  which  is  an  in* 
terval  of  only  eight  years,  are  compared,  we  are  astonished 
at  the  difference  of  their  contents  on  the  defendant's  prin- 
ciples. The  first  comprises  a  small  tract  whose  circum- 
ference  was,  by  estimation,  only  four  English  miles,  which 
would  contain  onlv  640  acres.  There  are  no  words  in  the 
second,  from  which  can  be  inferred  an  intention  of  the  pa- 
tentees to  ask,  or  of  the  government  to  grant,  a  single  acre 
more  than  passed  by  the  former.  The  first  grant  was  to 
Elizabeth  Salisbury,  in  trust  for  the  children  of  Silvester 
Salisbury,  and  to  Martin  Garretson.  The  estate,  as  it  re* 
spects  the  childern  of  Salisbury,  not  being  thought  suffi- 
ciently definite,  a  new  patent  is  obtained  for  the  purpose 
of  more  certainly  limiting  the  estate,  than  was  expressed 
in  the  first.  If  so,  and  no  extension  of  limits  were  in  view, 
it  is  a  reason  for  examining  the  defendant's  pretensions 
with  more  than  usual  severity.  A  grant  had  been  obtained 
from  the  Indians  in  1678.  In  less  than  two  years  after  a 
patent  issues.  At  that  time  the  patentees  must  well  have 
known  what  they  had  purchased  from  the  Indians,  or  in* 
tended  to  ask  of  the  government,  and  with  this  knowledge^ 
we  find  tbem  content  with  a  tract  containing  only  four 
miles  in  circumference.  Surely,  after  this  understanding 
and  exposition  of  their  rights,  they  should  not  be  indulged, 
without  very  conclusive  reasons,  in  an  interpretation  so 
very  variant  from  the  first ;  especially,  when,  instead  of 
alleging  that  the  first  grant  contained  less  land  than  they 
were  entitled  to,  a  different  motive  is  stated  for  asking  a 
confirmation.  Unless,  therefore,  it  be  utterly  impracti- 
able  to  locate  this  patent  in  any  other  way  than 
the  *one  which  has  been  already  mentioned,  I  [*808] 
should  be  opposed  to  it,  on  the  ground  of  its  ex- 
travagance, and  its  being  manifestly  either  against  the  sense 
of  the  parties  themselves,  or  a  surprise  and  deception  oo 
government. 
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But  independent  of  any  rule  which  may  be  applicable  to 
the  present  case,  as  drawn  from  the  conduct  and  cotcm 
poraneous  sense  of  the*  patentees,  it  is  a  general  rule  of  law 
that  in  the  'exposition  of  governmental  grants,  that  con- 
struction, when  the  terms  are  inexplicit,  shall  be  adopted 
which  is  least  favorable  to  the  grantee.  No  one  will  pre- 
tend to  say  that  the  location  of  this  patent  is  free  from  dif- 
ficulty, nor  that  the  defendant's  interpretation  of  its  boun- 
daries is  not  the  most  extensive  and  advantageous  for  him 
that  can  be  devised. 

'  It  is  admitted,  that  to  run  the  outline  on  this  principle, 
if  not  impracticable,  would  be  a  work  of  uncommon  labor. 
This  is  something  against  the  principle  itself.  Government 
would  hardly  think  it  necesdary  to  impose  on  the  patentees 
a  labor  so  unusual,  for  no  patent,  perhaps,  ever  issued 
under  which  a  similar,  or  circular  location  was  necessarv. 
It  is  true,  some  surveyors  admitted  the  practicability  of 
running  out  the  patent  in  this  way,  but  its  being  merely  so, 
with  infinite  labor,  is  no  great  argument  in  favor  of  that 
mode  alone  being  correct.  If  surveyors  had  not  sworn  to 
its  practicability,  I  should  entertain  very  strong  doubts 
whether  it  were  possible,  with  any  pains  whatever,  to  sur- 
vey this  tract  so  as  exactly  to  correspond  with  the  defend- 
ant's location.  , 

Beaty's  survey,  unless  possessions  under  it  had  been  ac- 
quiesced in,  is  not  worth  much.  Such  acts  generally  are 
ex  parte^  and  cannot  bind  the  government  or  third  persons. 
It  is  evidence  of  one  thing  only,  that  the  patentees  were  de- 
termined to  lose  nothing  which  the  patent,  by  any  possible 
Construction,  could  embrace.  So  far  from  government  as- 
senting to  this  extravagant  location,  patents  without  num- 
ber have  been  granted  for  lands,  and  which  are  possessed 
accordingly,  within  what  are  now  pretended  to  be 
[*804]  *the  bounds  of  Catskill.  It  is  no  answer  to  this 
objection,  that  even  on  the  plaintiflfs  construction 
this  is  the  case.  This  only  proves  that  the  plaintiff  may  be 
willing  to  allow  that  the  patent  contains  more  land  than  it 
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really  does,  so  that  it  does  not  interfere  with  him,  but  not 
that  either  construction  is  right  Still  less  is  the  difficulty 
satisfied,  by  asserting  that  patents  frequently  interfere  with 
each  other.  This  must  sometimes  happen,  but  can  an  in- 
stance be  mentioned  in  which  entire  tracts  have  been 
granted  within  the  limits  of  a  former  patent  ?  If  this,  with 
the  acquiescence  of  the  Salisburys  to  the  possession  under 
these  patents,  with  Garretson's  being  a  patentee  in  one  of 
them,  and  the  Indian  deed  to  Outen  Bougert,  executed  be- 
fore Garretson,  in  1684,  be  not  regarded  as  a  cotempo- 
raneous  understanding  of  government  and  of  the  parties,  I 
hardly  know  what  is  to  satisfy  us  of  such  an  exposition. 
Upon  the  whole,  the  defendant's  construction  appears  to 
me  so  very  extravagant,  so  contrary  to  the  sense  of  the 
original  parties,  so  much  at  variance  with  other  acts  of  go* 
vernment,  and  so  extremely  difficult  to  carry  into  effect, 
that  I  think  the  judge  was  right  in  not  adopting  it.  It 
cannot,  therefore,  be  very  necessary  to  examine  either  of. 
the  other  constructions,  or  whether  the  right  pf  one  was 
adopted  at  the  trial,  for  even  if  the  judge  were  mistaken  in 
his  opinion  as  to  the  true  mode  of  location,  if  the  premises 
are  not  within  the  patent,  according  to  the  bounds  as  set. 
up  by  the  defendant,  it  ^n  be  of  no  service  to  him  tci, 
grant  a  new  trial.  Here,  therefore,  I  shall  only  say,  that 
the  opinion  expressed  to  the  jury  was  full  as  liberal  as  the 
defendant  had  a  right  to  expect,  and  probably  leaves  within 
the  patent  a  much  more  extensive  tract  than  it  w^  intended 
to  grant,  or  than  the  expressions  used  necessarily  compre-. 
bended.  But  of  this  error,  if  it  be  one,  the  defendant  has. 
no  right  to  complain.  His  motion,  therefore^  for  jft  new 
trial,  must  be  denied. 

E^NT,  Ch.  J.    Two  questions  are, raised  upon  this  casei  = 
1st.  As  to  the  construction  of  the  CatskiU  patent ; 
and,  2d.  *  As  to  th^  length  and  effect  of  the  adr    [*806] 
yerse  possession  of  the  defendant.  ,     , 

1.  There  cannot  be  much  doubt^  I  apprehend,  but  that 
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the  first  of  these  five  great  plains  was  at  the  church,  as  con- 
tended for  by  the  plaintifi^,  and  not  at  the,  junction  of  the 
Catskill  and  Katerskill,  as  asserted  on  the  part  of  the  de- 
fendant.    In  addition  to  the  weight  of  traditional  informa- 
tion, the  words  in  the  elder  Catskill  patent  locate  the  plains 
on  the  Catskill  creek,  above  the  land  of  Eldert  Degoy. 
The  patents  also  speak  of  five  great  plains,  and  there  is  no 
evidence  that  there  ever  was  anything  like  a  great  plain 
at  the  junction  of  the  two  creeks.     This  is  a  decisive  fact 
on  the  subject,  and  assuming  it,  then,  as  correct,  that  the 
plains  are  to  be  located  at  the  Catskill  church,  and  upwards, 
the  question  is,  how  the  woodland  adjoining  the  plains  is  to 
be  laid  out.     The  plains  appear  to  have  been  considered  as 
the  substantive  part  of  the  grant,  and  the  woodland  as  an 
appendage  merely,  still  the  plains  is  granted,  and  the  only 
difficulty  is  as  to  the  mode  of  location.     Several  modes  of 
location  have  been  presented,  and  perhaps  none  of  them  al- 
together free  from  objection.     The  woodland  is  to  adjoin' 
the  plains  and  to  be  round  them,  and  to  extend  four  miles 
in  each  direction  from  the  plains.     In  the  elder  patent  the 
woodlands  are   not   so  particularly   described    as   in  the 
younger,  and  yet  the  latter  professedly  intended  merely  to 
confirm  the  grant  of  the  land  contained  in  the  former  patent, 
and  which  description  was  taken  from  the  original  Indian 
deed  of  1678.     The  first  patent  and  Indian  deed  speak  of 
woodland  for  outdrifk  for  cattle,  containing  by  estimation, 
in  circumference,  four  miles.     A  circumference  with  a  ra- 
dius of  four  miles  from  a  common  centre  of  the  plains  will 
best  comport   with  the  words  of  the  patents,  in  circum- 
ference, or  round  the  plains.     Nor  is  this  boundary  alto- 
gether unknown,  for  the  northern  line  of  the  state  of  Dela-' 
ware,  ^^siparva  magnisj^^  is  ascertained  in  the  same  manner 
by  a  circle,  whose  centre  is  the  middle  of  the  town  of 
Newcastle.     In  the  case  of  Penn  v.  Lord  Baltimore,  1  Vee. 
444,  one  question  was  about  drawing  part  of  a 
[*806]     ^circle  about  the  town  of  Newcastle,  and  Lord 
Hardwicke  held,  that  the  centre  must  be  a  mathe- 
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matical  point  from  the  middle  of  the  town,  as  nearly  as  the 
same  could  be  computed,  and  that  such  a  mode  was  the 
fairest  way,  for  otherwise,  the  exterior  line  would  be  too 
fiir  in  some  parts  of  it.  But  this  plan  will  not  strictly  an- 
swer all  the  words  of  the  description,  for  the  line  is  in  each 
direction  to  be  four  miles  from  the  plains,  and  the  circum- 
ference of  the  circle  might  be  only  half  that  distance  in  some 
parts  of  it.  There  are  some  reasons  why  I  should  prefer  the 
first  mode  contended  for  by  the  plaintiff  at  the  trial,  and  that 
is,  because  it  interferes  the  least  with  the  surrounding  pa- 
tents, as  it  takes  in  the  least  quantity  of  acres,  and  becaui?c, 
in  cases  of  such  vague  description,  the  patentee  should  take 
the  construction  the  least  favorable  to  an  extension  of  his 
grant.  Bat  the  objection  to  this  mode  is  the  same  as  that 
of  the  circle ;  the  exterior  line  will  not  extend  four  miles 
in  each  direction  from  the  plains,  and  it  does  not,  like  the 
circle,  comport  with  any  of  the  words  in  the  description. 
The  principle  of  location  adopted  by  the  judge  at  the 
trial,  seems  to  correspond  more  nearly  with  the  words  of 
the  grant  It  goes  four  miles  from  the  plains  in  each  di- 
rection, and  it  may  be  said  and  understood  well  enough  in 
common  language,  which  the  patent  intended  to  use,  to  be 
round  the  plains.  The  difficulties  that  might  apply  to  this 
location,  if  the  plains  were  of  diflferent  posmonsaud  shapes, 
is  immaterial,  for  we  are  to  adopt  a  construction  that  will 
best  comport  with  the  subject  matter  before  us  as  it  actually 
exists.  The  idea  of  rolling  out  the  patent  to  the  extent  of 
four  miles  from  every  part  of  the  plains,  is  literally  im- 
practicable, and  when  so  modified  as  to  be  practicable,  it 
would  give  too  difficult  and  inconvenient  a  shape  for  loca- 
tion, and  in  a  case  of  a  description  vague  and  doubtful,  it 
would  be  stretching  the  grant  over  all  the  surrounding  pa- 
tents to  an  unreasonable  degree ;  a  construction  more  con- 
venient and  practicable,  better  answering  the  words  of  the 
grant,  more  favorable  to  the  rights  of  the  crown,  and  to  the 
security  of  adjoining  patents,  ought  to  be  preferred : 
*And   it  :s   not  essential  that  we  should  abso-     [*807] 
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lutelj  decide  which  of  the  other  modes  of  location  oagbt 
to  be  preferred,  since  either  of  them  would  exclude  the  pre- 
mises from  the  Catskill  patent.  If  it  was  necessary,  how- 
ever, to  adopt  a  specific  location,  I  should  incline  to  adopt 
the  location  which  was  preferred  by  the  judge  at  the  trial, 
as  least  liable  to  objection,  and  most  comporting  with  the 
grant 

2.  The  next  inquiry  is  as  to  the  adverse  possession  set 
up  by  the  defendant.  In  the  first  place,  it  ought  to  be  ob-* 
served,  that  the  lessor  of  the  plaintiff  deduced  a  regular  and 
complete  title  to  the  premises.  The  first  decisive  evidence- 
of  adverse  possession  in  the  defendant,  was  by  the  lease  of 
1784.  The  recital  therein  of  a  former  lease  cannot  be  evi- 
dence of  such  a  lease,  as  against  the  plaintifl,  and  as  to  the 
prior  possession  by  Johannis  and  Abraham  Van  Gordon, 
the  credibility  of  the  testimony,  as  to  the  tenure  of  that 
possession,  has  been  passed  upon  by  the  jury,  and  I  see  no 
good  reason  to  question  the  correctness  of  their  conclusion. 
On  this  point  I  think  the  verdict  ought  not  to  be  disturbed, 
and  that  judgment  ought  to  be  entered  for  the  plaintiff. [1] 

Postea  to  the  plaintiff 

[1]  Am  to  ooDstruction  of  granta,  see  Waterman's  Am.  Ck  1%.,  vol  3,  tH. 
Ortmk, 
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j?ALMER  and  Others  against  Mulligan  and  others 

The  Hudson  is  a  publio  river,  above  tide  water,  ui  aenMe,  An  notion  will 
not  lie  for  diverting  the  water  of  a  river  fh>m  its  usual  oourse,  by  erecting 
a  dam  for  mills  above  the  mills  of  another,  if  sufficient  water  be  left  to 
work  the  lower  mills,  though,  in  consequence  of  such  erection,  it  be  necet- 
8817  to  run  the  mill-dam  of  the  lower  mills  further  into  the  stream,  and 
the  difficulty  of  getting  logs  to  the  lower  mills  be  increased  so  much  as  to 
require  one  hand  more  for  every  25  logs.  Where  persons  have  an  equal 
right  to  erect  mill-dams  on  a  river,  the  rubbish  which  comes  from  a  newly 
erected  upper  dam,  to  an  old  lower  dam,  though  it  be  an  inconvenience  to 
the  lower  of  about  260  dollars  a  year,  will,  if  a  Jury  have  found  in  favor  of 
the  defendant,  and  it  appear  that  the  floating  rubbish  of  the  river  be 
lessened  by  the  erection  of  the  upper  dam,  be  damnum  absque  injuria.  No 
new  trial  will  be  allowed  on  account  of  newly  discovered  testimony,  if  it 
appear  that  it  might  have  been  procured  on  the  first  trial 

Tms  was  an  action  on  the  case  for  erecting  and  con- 
tinuing a  nuisance  to  the  plaintiffs'  mills  and  dam,  situated 
upon  the  river  Hudson,  at  Stillwater,  in  the  county  of 
Saratoga,  by  building  above  the  said  dam,  and  thereby 
directing  the  water  from  its  ancient  and  accustomed  course, 
and  from  the  mills  and  dam  of  the  plaintifi&,  in  consequence 
whereof  they  had  not  a  sufficiency  of  water  for  working. 

The  declaration  set  forth  other  gravamina  in  obstructing 
the  rafting  of  timber  into  their  dam,  which  was  used  as  well 
to  keep  logs  to  be  sawed,  as  to  collect  and  retain  water 
for  working  their  mills ;  in  also  opening  the  sluice- 
way *of  the  defendants'  dam,  and  causing  the  rub  [*308] 
bish  collected  therein  to  be  carried  into  that  of  the 
plaintiflfe,  by  means  whereof  it  was  choked  up  and  rendered 
useless,  so  that  they  lost  the  benefit  and  advantage  of  their 
mills. 

From  the  evidence  at  the  trial,  it  appeared  that  tha 
plaintiflFs'  mills  were  erected  on  the  first  settlement  of  that 
part  of  the  country,  about  40  yeari  ago,  upon  their  own 
ground,  and  were  fed  with  water  by  a  dam  run  out  into 

Vol.  hi.  84 
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the  river.  That  at  their  first  building  they  consisted  of  a 
grist  and  saw  mill,  which,  after  being  burnt  down,  were 
within  a  year  rebuilt  on  the  same  spot.  That  after  thia> 
the  saw  mill  was  a  second  time  consumed  by  fire,  anti 
though  the  grist  mill  (on  which  point  there  was  a  smaL 
contrariety  of  testimony)  was  worked  from  time  to  time, 
the  saw  mill  was  not  reconstructed  till  seven  or  eight  years 
afterwards.  A  year  or  two  before  this  period,  the  defend- 
ants erected  their  mill  and  dam,  about  two  hundred  yards 
above  those  of  the  plaintifis.  That  the  unavoidable  con- 
sequence of  the  dam  of  the  defendants  was  to  oblige  the 
plaintiffs  to  run  theirs  further  out  into  the  stream ;  but 
even  then,  the  current  was  so  turned  oflF  into  the  river,  as 
necessarily  to  increase  the  difficulty  of  bringing  timber  into 
the  saw  mill  of  the  plaintiffs,  insomuch  that  it  was  impossible 
to  avoid  losing  a  great  many  logs,  or  reclaiming  them  at  a 
considerable  expense,  to  obviate  which  the  defendants 
had,  when  applied  to  by  the  plaintifis,  refused  permission 
to  have  a  way  made  through  their  dam.  That  the  rubbish 
from  the  defendants'  mill,-  which  it  was  more  difficult 
to  clear  at  low  than  high  water,  was  a  continual  incon- 
venience to  the  plaintifl^s,  who  sustained  an  injury  of  about 
8  shillings  per  day,  exclusive  of  an  increase  of  labor, 
which,  since  the  erection  of  the  defendants'  dam,  required 
about  one  hand  more  to  every  25  logs  than  was  formerly 
necessary  to  get  them  in. 

The  jury  finding  in  favor  of  the  defendants,  application 
was  now  made  to  set  aside  that  verdict,  as  being  contrary 

to  the  testimony  adduced,  and  on  a  discovery  of 
[*309]     *new  testimony,  which  it  appeared  might  have 

been  obtained  on  the  first  trial. 

JShnoU,  for  the  plaintiffs.     On  the  first  point  stated,  and 

upon  which  we  intended  to  rely,  the  mere  reading  the 

ease  shows  there  can  be  no  dispute;  but  the  defendants 

mean  to  <2ontend  that  the  mills  and  dam  of  the  plaintiffs 

^iMing  on  a  public  river,  are  in  themselves  public  nuisanceSi 
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and,  therefore,  the  obstruction  to  them  does  not  give  any 
right  of  action.  To  prove  the  suit  may  be  maintained,  it 
will  be  necessary  to  establish  that  the  Hudson  is  not  a  pub- 
lic river,  in  the  sense  which  will  make  these  mills  a  nui- 
sance For  if  it  be  one  of  such  a  nature  as  to  permit  the 
plaintiflEi  to  acquire  property  in  the  bed  of  it,  their  mills 
and  dam  cannot  be  nuisances.  It  is  laid  down  in  the  case 
of  the  Fishery  of  the  Banne,  Davis,  56,  that  there  are  two 
kinds  of  rivers,  navigable,  and  not  navigable;  the  former 
extending  as  high  as  the  sea  ebbs  and  flows,  and  belonging 
CO  the  king ;  the  latter  being  such  where  the  sea  does  not 
ebb  and  flow,  and  belonging  to  the  land-holders  on  each 
riide.  This  exactly  answers  the  description  of  the  Hudson 
where  the  mills  in  question  are  erected ;  for  at  Stillwater 
there  is  neither  flux  nor  reflux  of  the  tide.  We  find  the 
doctrine  in  Davis  confirmed  in  the  treatise  of  Lord  Hale, 
de  Portibus  Maris,  Harg.  Tracts,  5. 

Spencer,  J.  Has  not  the  legislature  granted  islands 
above  the  site  of  these  mills,  and  by  that  shown  that  they 
consider  the  Hudson  to  be  a  public  river? 

Emott.  Where  they  have  done  this,  the  river  has  form- 
ed the  boundaries  of  the  adjoining  patents,  which  have  been 
granted  to  the  river.  Otherwise  the  common  law  prevails, 
and  that  was  the  very  reason  which  induced  the  legislature 
to  declare  that  certain  rivers  coming  within  the  descnption 
above  given,  of  private  rivers,  should,  notwithstanding,  be 
deemed  highways.  1  Rev.  Laws,  601,  602,  s.  34.  But 
although  we  claim  property  in  this  river,  we  admit  the  pub* 
lie  have  a  right  to  it  for  all  the  purposes  of  naviga- 
tion. Harg.  6.  We  do  not  insist  on  the  power  *to  [*310] 
stop  up  the  river.  That,  for  the  convenience  of 
the  people  at  large,  is  open  ;  but  this  does  not  impair  our 
right  of  property  against  individuals.  Admitting  the 
Hudson  to  be  a  public  river,  all  erections  on  it  are  not  to 
be  considered  nuisances.     They  can  be  deemed  so  only 
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under  the  idea  that  a  public  river  is  a  highway.  Buller, 
J.,  observes,  in  Ball  v.  Ecrbert,  8  D.  &  E.  268,  "no  twc 
cases  can  be  more  distinct  In  the  latter,  if  the  way  be 
founderous  and  out  of  repair,  the  public  have  a  right  to  go 
on  the  adjoining  land;  but  if  a  river  should  happen  to  be 
choked  up  wiih  mud,  that  would  not  give  the  public  a 
right  to  cut  another  passage  through  the  adjoining  lands.** 
To  make  the  mills  and  dam  nuisances,  they  must,  allow* 
ing  the  river  to  be  public,  narrow  the  river  so  as  to  impede 
the  navigation ;  "  and  this  is  matter  of  fact.  It  is  not  every 
building  below  low  water  mark  that  is  ipso  fadto  in  law  a 
nuisance ;  for  that  would  destroy  all  the  keys  that  are  in 
all  the  ports  in  England."  Per  Lord  Hale,  in  Haig. 
Tracts,  85.  The  grants  to  erect  wharves  beyond  low 
water  mark,  are  proofs  that  so  long  as  the  navigation  is  un- 
interrupted, a  building,  even  on  the  public  river,  is  not  a 
nuisance.  At  all  events,  our  nuisance  will  not  justify 
theirs.  It  may,  however,  be  said,  that  the  defendants  are 
as  well  entitled  to  run  out  a  dam  from  their  shore  as  we 
from  ours.  This,  with  i^ome  qualifications,  is  true;  for  it 
must  be  so  done  as  not  to  injure  us  in  the  accustomed  use 
of  the  water.  In  Brown  v.  Best^  1  Wils.  174,  in  an  action 
for  diverting  a  water-course  which  arose  in  the  defendant's 
own  grounds,  the  plaintiff  declared  simply  on  his  posses* 
sion  of  the  place  to  which  it  used  to  run,  and  the  court  held 
it  good,  for  the  defendant  could  not  divert  so  as  to  interrupt 
the  ancient  enjoyment  of  the  stream.  The  same  principle 
is  recognized  in  Duncomb  v.  Sir  Edward  Randal^  Hettley 
84.(a)  To  maintain  the  action  it  is  not  necessary  that 
mills  should  appear  to  be  ancient.  That  is  requisite  only 
when  the  water  belonging  to  another  is  prescribed  for. 

Palmis  V.  Eeblethwait,  Skin.  65.  "If  a  man," 
[*811]     says  Lord  Hale,  '*  erect  a  mill  on  a  watercourse  *run- 

ning  through  his  land,  he  may  bring  his  action  for 
diverting  the  stream,  and  not  say  antiquam  molendinum.^ 

(a)  The  book  is  mispaged,  for  though  printed  Zl,  it  is  32. 
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Cox  V.  Mathews^  1  Vent  237.  The  same  doctrine  is  laid 
down  in  Rutland  v.  Bowler^  Palm.  290,  and  Hutton,  100. 
For  by  the  mere  erection  of  the  mill,  the  plaintiflF  acquired 
a  right  which  even  the  purchase  of  the  land  in  which  it 
stood  would  not  take  away,  as  a  right  to  water  is  not  ex- 
tinguished by  unity  of  pcwsession.  Shuny  v.  Pigot^  3 
Bulst  339.  Was  it  necessary  even  to  presume  a  grant  for 
the  stream,  it  ought,  after  a  use,  like  ours,  of  forty  years, 
to  be  presumed.  Thirty  years'  enjoyment  of  a  highway  is 
said  to  warrant  one.  Bull.  N.  P.  75.  In  the  case  of  lights, 
twenty  years'  possession  have  been  held  enough.  8  D.  & 
E.  159,  Darwin  v.  Upton,  cited  there.  It  may,  however,  be 
thought,  that  because  the  mills  were  burnt  down,  the  de- 
fendants had  a  right  to  divert;  but  even  pulling  down  the 
mills  by  the  plaintifEs  themselves  would  not  have  impaired 
their  title  to  the  water;  they  might  even  in  such  a  case 
prescribe.  PaLmis  v.  HAlethwait,  as  reported  in  2  Show, 
261.  The  same  position  is  laid  down  in  LattreCs  Case,  4 
Rep.  86.  87.  The  present,  therefore,  is  still  stronger ;  for 
the  mills  were  burnt  down. 

Foot,  contra.  The  lapse  of  time  before  the  plaintiffs  at* 
tempted  to  rebuild  their  mills,  is  alone  an  answer  to  their 
claim  of  right  The  convenience  of  a  new  country  demands 
that  mills  so  long  left  unrebuilt  should  be  deemed  to  be 
abandoned,  and  the  right  to  the  water  relinquished.  The 
authorities  cited  apply  to  mills  on  private  streams.  The 
Hudson,  at  Stillwater,  is  a  publia  river. 

Spencer,  J.  A  motion  has  been  made  on  the  part  of  the 
plaintiffs  for  a  new  trial  on  two  grounds:  1st  That  the 
verdict  is  against  the  weight  of  evidence;  and,  2d.  Ou 
discovery  of  new  evidence. 

The  plaintiflfe'  witnesses  generally  accorded  in  saying, 
that  the  only  injury  to  the  plaintiffs  by  the  erection  of  the 
defendants'  dam  is  this,  that  it  occasioned  additional  labor 
and  expense  to  the  plaintiffs  to  carry  logs  into  their  dam. 
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None  of  them  pretend  that  there  has  been  any  di- 
[*312]  version  *of  the  water  since  the  defendants  erected 
their  dam,  which  was  seven  or  eight  years  ago. 
Some  of  the  plaintiffs'  witnesses  think  the  rubbish  increMed 
in  the  plaintiffs  dam,  since  the  erection  of  that  of  the  de- 
fendants ;   others  think  it  not  increased. 

It  is  conceded  that  the  plaintiffs  and  defendants  own  the 
lands  respectively  on  the  banks  of  the  river,  opposite  their 
mills  and  dams. 

Whether  the  Hudson  river  be  considered  as  a  public 
liiighway,  or  the  bed  of  it  as  belonging  to  the  owners  of  the 
adjacent  shores,  will  not,  I  think,  vary  the  result  I  can- 
not, however,  but  consider  it  as  a  common  highway  ;  in- 
dependent of  its  being  navigable  with  small  craft  and  rafts 
above  the  place  in  dispute,  the  legislature  have  constantly 
considered  this  river  as  public,  and  common  to  all  the  cit- 
izens of  the  state  above  tide  water,  and  above  Stillwater. 
They  have  granted  islands  in  this  river  at  Glens  Falls,  and 
in  the  town  of  Greenwich,  in  Washington  county. 

The  act  declaring  certain  waters  highways  not  extending 
to  this  river,  has  been  considered  as  impiedly  sanctioning 
the  idea  that  it  is  not  public  property ;  I  should  draw  the 
contrary  inference ;  for  if  the  legislature  have  declared 
such  rivers  as  the  Conhocton,  the  Unadilla,  the  east  branch 
of  the  Chenango,  and  the  great  variety  of  other  inland 
waters,  public  highways,  as  necessary  to  the  public  conve- 
nience, it  must  have  b6en  taken  for  granted  that  the  Hud- 
son river  was  already  a  public  highway,  and  needed  not 
an  act  declaring  it  to  be  so.  If,  then,  this  river  is  to  be 
deemed  a  highway,  the  erection  of  both  dams  are  nuisances, 
and  it  is  questionable  whether  the  plaintifib  can,  without 
right  or  title,  complain  that  the  defendants'  nuisance  is  in- 
jurious to  their  nuisance ;  but  on  this  point  it  is  unneces- 
sary to  express  an  opinion. 

If  this  river  be  considered  as  private  property,  belonging 
to  the  owners  of  the  adjacent  shores,  the  plaintiffs  cannot 
maintain  their  action  from  the  evidence  before  us ;  because 
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there  is  no  pretence  of  the  waters  being  diverted  ;  the  use 
of  the  plain tifl&'  property  is  rendered  less  commo- 
dious, *by  the  defendants'  dam.  The  act  itself  in  [*318] 
erecting  the  dam,  on  the  principles  contended  for 
by  the  plaintiffs'  counsl,  was  a  lawful  act ;  and  though  in 
its  consequences  slightly  injurious,  the  plaintiffs  are 
remediless.  It  would  have  been  as  tenable  ground  if  the 
plaintiffs  had  declared  on  the  loss  of  custom  to  their  mill,  by 
the  erection  of  the  defendants ;  it  is  a  damnum  absque 
injuria.  The  erection  of  dams  on  all  rivers  are  injurious  in 
some  degree  to  those  who  have  mills  on  the  same  stream 
below,  in  withholding  the  water,  and  by  a  greater  evapora 
tion  in  consequence  of  an  increased  surface;  yet  such 
injuries,  I  believe,  were  never  thought  to  afford  a  ground 
of  action.  In  any  and  every  view  of  the  subject,  the  ver- 
dict was  legal  and  just  The  second  ground  of  the  motion 
does  not  alter  the  case,  even  if  the  testimony  could  be 
considered  as  newly  discovered,  and  that  there  had  been 
no  laches  on  the  part  of  the  plaintiffs  ;  but,  for  aught  that 
appears,  John  White,  one  of  the  plaintiffs,  knew  of  this 
testimony,  and  neglected  to  procure  it.(a)  I  am  averse, 
however,  to  putting  it  at  all  on  that  ground;  the  testimony 
discovered  is  wholly  irrelevant  and  immaterial.  In  my 
opinion  the  plaintiffs  take  nothing  by  their  motion. 

LrviNGSTON,  J.  In  determining  this  cause,  I  am  willing 
to  admit  that  the  erection  of  the  plaintiffs'  mills  and  dam 
is  not  only  no  nuisance  or  obstruction  to  the  river,  but 
a  public  as  well  as  private  benefit.  Still  I  am  not  satisfieid 
of  their  right  to  recover.  Whatever  their  pretensions  to 
build  a  dam  and  mills  adjoining  their  own  land  may  have 
been,  it  must  be  conceded  that,  as  far  as  the  public  are 
concerned,  the  defendants  had  the  same  right  opposite 
their  ground,  jirovided  it  could  be  done  without  injury  to 
the  navigation  of  the  river.     This  is  ^ot  pretended  to  be 

<a)  Qeelkas  t.  Smiik,  1  CaiDea'  Rep.  174.  tL{a.) 
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the  case ;  but  as  the  plaintiff'  mills  were  first  ereoted|  it  \m 
said,  that  if  the  defendants  have  any  right  of  this  kind, 
they  must  so  use  it  as  not  to  injure  their  neighbors.  With- 
out denying  this  position,  which  is  indeed  become  a  famil- 
iar maxim,  its  operation  must  be  restrained  within  rea- 
sonable bounds  so  as  not  to  deprive  a  man  of  the 
[*314]  enjoyment  *of  his  property,  merely  because  of 
some  trifling  inconvenience  or  damage  to  others ; 
of  this  nature  is  the  injury  now  complained  of,  so  &r  at 
least  as  it  is  supported  by  proof.  It  is  not  pretended  that 
the  water  is  diverted,  or  that  less  business  can  be  now  done 
at  the  plaintiffs'  mills  than  formerly,  but  they  are  obliged 
to  bring  their  logs  a  very  little  farther  round  in  the  river 
(in  order  to  get  them  into  the  dam,)  which  is  the  principal, 
if  not  only  inconvenience  they  are  exposed  to  by  the  de- 
fendants' conduct.  Were  the  law  to  regard  little  inconve- 
niences of  this  nature,  he  who  could  first  build  a  dam  or 
mill  on  any  public  or  navigable  river,  would  acquire  an 
exclusive  right,  at  least  for  some  distance,  whether  he  own- 
ed the  contiguous  banks  or  not ;  for  it  would  not  be  easy 
to  build  a  second  dam  or  mound  in  the  same  river  on  the 
same  side,  unless  at  a  considerable  distance,  without  pro- 
ducing some  mischief  or  detriment  to  the  owner  of  the  first. 
Were  this  not  permitted  for  fear  of  some  inconsiderable 
damage  to  other  persons,  the  public,  whose  advantage  is 
always  to  be  regarded,  would  be  deprived  of  the  benefit 
which  always  attends  competition  and  rivalry.  As  well, 
therefore,  to  secure  to  individuals  the  free  and  undisturbed 
enjoyment  of  their  property,  as  to  the  public  the  benefits 
which  must  frequently  redound  to  it  from  such  use,  the 
operation  of  the  maxim  sic  utere  tuo  ut  alienum  non  Icedaa 
should  be  limited  to  such  cases  only  where  a  manifest  and 
serious  damage  is  the  result  of  such  use  or  enjoyment,  and 
where  it  is  very  clear  indeed  that  the  party  had  no  right 
to  use  it  in  that  way.  Hence  it  becomes  imposssible,  and^ 
indeed,  improper,  to  attempt  to  define  every  case  which 
may  occur  of  this  kind.     Each  must  depend  on  its  owe 
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ciroumstances ;  and  the  fewer  precedents  of  this  kind  which 
are  set  the  better.  Confining  myself,  therefore,  strictly  to 
the  case  before  us,  my  opinion  is,  and  the  jury  probably 
proceeded  on  that  ground,  that  the  plaintiff  proved  no  in- 
jury, or  one  so  remote  and  insignificant,  as  not  to  justify 
their  insisting  on  an  abatement  of  the  defendants'  dam,  or 
damages  for  its  erection.[l] 

[1]  Where  the  water  of  a  river  to  divided  by  an  island,  so  that  only  one- 
fourth  of  the  stream  descends  on  one  side  of  the  island,  and  the  residue  on  the 
other,  the  awner  of  the  shore  where  the  largest  quantity  of  water  flows  in 
entitled  to  the  use  of  the  whole  water  flowing  there ;  and  the  owner  of  the 
other  shore  has  no  right  to  place  obstructions  at  the  head  of  the  island  to 
cause  one  half  of  the  stream  to  descend  on  his  side  of  the  river.  Orooker  v. 
Bragg^  10  Wen.  260. 

Nor  can  the  owner  of  the  shore  where  the  smallest  quantity  flows,  require 
the  other,  in  the  use  of  the  water  for  hydraulic  purposes,  to  keep  up  a  tight 
and  secure  dam ;  if  such  other  can  avail  himself  of  the  natural  advantages 
a£Ebrded  by  his  site,  without  any  dam,  or  by  an  imperfect  dam,  he  is  at  liberty 
to  do  so.    Id. 

A  stream  of  water  cannot  be  diverted  from  its  natural  course  without  the 
consent  of  the  owner  over  or  by  whose  land  it  passes;  although  such  owner 
may  not  require  the  whole  or  any  part  of  it  for  the  use  of  roacliinery.    Id. 

Twenty  years'  occupation  of  the  land  of  another  by  flowing  it  with  water, 
affords  a  presumption  of  a  grant  of  tlie  use  of  it  in  that  particular  manner, 
aud  for  the  damages  sustained  therealVer  no  action  lies;  but  if,  after  flowing 
the  land  of  another  for  ten  years,  by  means  of  a  dam  of  a  particular  height, 
the  party  by  a  new  constructed  dam  raises  the  water  higlier,  and  flows  more 
land  than  he  originally  did,  although  he  will  be  justifled  after  twenty  years 
in  flowing  the  land  to  the  extent  originally  covered,  he  will  be  answerable 
in  damages  for  the  increased  quantity  he  flows.  B^ldmn  v.  CcUkinSf  10 
Wen.  167. 

The  remedy  given  to  a  party  whose  lands  are  overflowed,  it  seems,  is  not 
assignable.    Id. 

Where  one  has  had  the  use  of  water  at  a  given  height  for  *0  years,  a 
grant  will  be  presumed  of  the  privilege  of  using  it  at  that  height,  but  noth- 
ing more.  And  if  he  repair  his  dam  which  has  kept  the  water  at  that 
height,  so  as  to  raise  the  water  still  higher,  and  flow  it  back  upon  his  neigh- 
bar's  mill,  an  action  lies,  though  the  dam  itself  remains  at  its  ancient  height. 
The  question  is  not  upon  the  height  of  the  dam,  but  of  the  water.  StUea  y 
Hooker,  7  Cow.  266. 

It  is  no  defence  to  an  action  for  flowing  back  water,  so  as  to  injure  the 
llaintilf 's  mill,  that  his  mill  was  built  on  a  stream  which  is  a  public  high* 
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[*816]         *If  this  view  of  the  subject  be  correct,  it  will  ao* 

count  for  my  passing  over  some  points  which  were 

made  on  the  argument  without  giving  an  opinion  on  them. 

way ;  and  is,  therefore^  a  public  naisance.    That  question  lies  between  tLe 
people  and  the  owner.    Id, 

The  doctrine  of  I^ord  Ellenborough  in  6  East,  214,  referred  to  and  ap- 
proved bj  Judge  Thompson,  in  Palmer  v.  MuBigan^  3  Cai.  315,  is  in  ao- 
cordance  with  these  views.    Id. 

Where  a  party  owns  landu  adjoining  one  side  of  a  stream,  and  also  owns 
the  bed  of  the  stream,  and  conveys  to  another  owning  land  adjoining  tb6 
stream  on  the  other  side  thereof  the  land  under  water  to  the  middle  of  the 
stream,  reserving  to  himself  the  right  to  butt  a  dam  on  both  sides  or  shores 
of  the  stream  as  he  shall  think  necessary,  the  parties  are  entitled  to  an  equal 
participation  in  the  use  of  the  water,  notwithstanding  the  reservation.  0am 
V.  Haight,  on  appeal,  3  Wen.  632. 

The  reservation  in  such  case  has  not  the  effect  of  an  exception,  it  being  in^ 
dispensable  to  a  good  exception  that  the  thing  excepted  should  be  part  of 
the  thing  granted,  and  not  of  any  other  thing ;  the  reservation,  however,  is 
operative  as  an  implied  covenant,  or  by  way  of  estoppel,  securing  the  right 
provided  for  in  the  reservation.    Id. 

The  right  to  overflow  adjoining  premises  of  a  grantor  to  the  extent  neces- 
sary to  the  profitable  employment  of  a  water  privilege  conveyed,  in  the 
manner  in  which  it  existed  and  had  been  used  previous  to  the  grant,  passes 
to  the  grantee  as  necessarily  appurtenant  to  the  premises  conveyed.  Oak- 
ley V.  Stanley t  6  Wen.  623. 

It  was  admitted  that  it  caused  the  water  to  flow  back  beyond  the  de- 
fendant's line  upon  the  premises  of  the  plaintifi^,  and  though  the  water  thus 
produced  does  not  impede  the  operation  of  the  plaintiff^s  mill,  yet  the  estab- 
lishment would  be  much  more  valuable  if  the  defendant's  dam  was  rbmoved, 
as  then  they  would  be  able  to  increase  the  diameter  of  their  wheel     Id. 

A  patent  or  grant  of  land  by  the  state,  bounded  on  the  margin  of  a  river 
above  tide  water,  carries  the  land  to  the  grantee  usque  filium  aqua,  EzparU 
Jennings^  6  Cow.  618. 

Otherwise,  where  it  is  bounded  on  a  navigable  river.     Id. 

A  navigable  river,  in  the  oommon  law  sense  of  the  term,  is  only  where  the 
tide  ebbs  and  flows.     Id. 

A  patent  or  grant  of  land  was  bounded  on  the  margin  of  the  Chittenbgo 
creek ;  held,  that  it  carried  the  land  to  the  grantee  usque  JUum  aqum     Id. 

The  water  of  the  Chitteningo  creek  was  diverted  from  a  mill  and  other 
hydraulic  works  on  the  creek ;  the  right  to  erect  the  works  being  claimed 
under  a  patent  or  grant  from  tlie  state,  bounded  on  the  margin  of  the  creek, 
held,  that  the  appraisers  appointed  pursuant  to  the  act,  (sess.  48,  c  275,  s. 
I,)  were  bound  to  appraise  the  damages  to  the  owners  of  the  works,  they 
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This  I  avoid  doing,  because  experience  has  already  con- 
vinced me  that  it  is  always  best  in  a  judge  to  be  silent  on 
every  point  which  he  does  not  regard  important  and 
necessary  in  the  decision  of  a  cause. 


having  a  right  to  erect  them,  and  a  right  to  the  use  of  the  water ;  tliet  thif 
waa  a  case  within  the  statute,  (seas.  40,  c  262,  s-  3.)    Id. 

The  appraisers  having  refused  to  act,  on  the  ground  that  the  property  of 
the  creek  was  in  the  state ;  and  that,  therefore,  they  had  no  jurisdiction ; 
held,  that  a  inandarous  should  issue  commanding  them  to  appraise.    Id. 

The  court  granted  a  peremptory  mandamus  on  the  first  motion,  the  case 
being  argued  on  both  sides ;  and  the  court  understanding  that  the  appraisers 
were  willing  to  abide  by  the  decision  on  the  facts  as  they  stood ;  but  after- 
ward, on  suggestion  that  tlie  appraisers  wished  to  bring  error,  they  changed 
the  rule  into  one  for  an  alternative  mandamus ;  so  that  tlie  facts  might  be 
put  on  record  by  a  return.     Id. 

Porm  of  the  rule  for  a  peremptory  mandamus.   S.  C,  529. 

Some  aoeount  of  Hale's  treatise  Dcjure  Maria  et  brachiorum  rjuadem,  with 
bis  doctrine  in  relation  to  private  waters,  extracts  from  his  treatise,  and  a 
view  of  the  modern  authorises  relating  to  public  and  private  right  in  theaoil 
adjoining  to  and  under  water.    Id.  636  to  664,  n.  a. 

The  owners  of  land  adjoining  a  stream  of  water  where  the  tide  does  not 
ebb  and  flow,  own  also  the  bed  of  the  stream,  U8qw  JUum  aqwB.  Faople  y. 
Seymour^  6  Cow.  679. 

The  treatise  of  Sir  Mathew  Hale,  (De  Jure  Maria,)  has  so  often  been  re- 
cognized in  tiiid  country  and  in  Bngland,  that  it  has  become  the  text  book 
from  which,  when  properly  understood,  there  seems  to  be  no  appeal  either 
by  sovereign  or  subject,  upon  any  question  relating  to  their  respective  rights 
either  in  the  sea,  arms  of  the  sea,  or  private  streams  of  water.  See  Paimer 
V.  MuUigan,  3  Cai.  R.  307,  316,  318;  People  y.  Piatt,  17  J.  R.  196.  209,  210; 
Booker  v.  Oumminga,  20  J.  B.  90,  99,  101 ;  Adams  v.  PeoM,  2  Con.  R.  N.  S. 
481,  483,  484 ;  Arnold  v.  Mundy,  I  H.  R.  1,  74 ;  Claremont  v.  Carlton,  2  N. 
H.  R.  369,  37 1.  Sayea'  exWa  v.  Bowman,  1  Randolph's  R.  41 7, 420.  6  Cow. 
636,  n.  & 

All  agree  that  where  a  man's  land  abuts  upon  or  adjoins  to  any  river 
above  the  tide  water,  he  owns  the  river  to  the  centre  of  the  stream.  As 
long  ago  as  1806,  in  Palmer  y.  MuOigan,  it  appearing  that  the  defendant 
owned  the  shore  of  the  Hudson  as  low  down  as  Stillwater,  this  being  above 
tide  water,  Thompson,  J.,  and  Kent,  C.  J.,  applied  to  his  case  the  doctrine 
of  Lord  Hnle,  that  his  ownership  extended  to  the  centre  of  that  great  river,^ 
and  the  latter  then  hinted  at  what  is  now  established,  that  if  the  state  will 
bound  a  grantee  upon  a  river  not  navigable,  he  shall  hold  to  the  centre,  un- 
there  be  an  exception  of  the  river  in  the  grar.t     3  Cai.  R.  319.    Id. 

It  seems,  that  though  the  river  was  navigable  and  subject  to  the  public 
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I  will  only  add,  that  the  further  testimony  which  is  ex- 
pected from  Schuyler,  will  not  change  what  appears  to  me 
the  merits  of  this  cause. 

■ervitude,  for  the  passage  of  boats,  the  private  rights  of  the  owners  of  the 
adjacent  soil  were  not  otherwise  affected  than  by  the  river's  being  subject  to 
public  use.     The  People  v.  Flatty  17  J.  R.  195. 

In  that  case  the  river  Sarinao  was  not  navigable  for  boats  of  any  deacrip^ 
tion,  although  salmon  ascended  into  it  beyond  tlie  obstruction  occasioned  by 
Platt*s  dam ;  and  the  court  recognized  the  principles  of  tlie  common  law  to 
be^  that  in  the  case  of  a  private  river,  (that  is,  where  it  is  a  fresh  water  river, 
in  which  the  tide  does  not  ebb  and  flow,  and  is  not,  therefore,  an  arm  of  the 
tea,)  he  who  owns  the  soil,  htta  prima  fade,  the  right  of  fishing,  and  if  the 
soil  on  both  sides  be  owned  by  an  individual,  he  has  the  sole  and  exclusive 
right,  but  if  there  be  different  proprietors  on  each  side,  they  own  ou  their 
respective  sides,  ad  fibum  medium  aqua.  Id.  Hooper  v.  Rumminga^  20  J. 
IL91. 

The  same  doctrine  was  recognized  in  a  prior  case.  Palmer  v.  MuSigan,  3 
Cai.  B.  319. 

An  action  will  not  lie  lor  diverting  the  water  of  a  river  from  its  usual 

eourse,  by  erecting  a  dam  for  mills  above  the  mills  of  another,  if  sufficient 

« 

water  he  lett  to  work  the  lower  mills,  though  in  consequence  of  such  erec- 
tion, it  be  necessary  to  run  the  mill  dam  of  the  lower  mills  further  into  the 
stream,'  and  the  difl^ulty  of  getting  logs  to  the  lower  mills  be  increased  so 
as  to  require  one  hand  more  for  every  twenty-five  logs.  Where  persons 
have  equal  right  to  erect  mill-dams  on  a  river,  the  rubbish  which  comes 
firom  a  newly  erected  upper  dam,  to  an  old  lower  dam,  though  it  be  an  in*' 
convenience  to  the  lower  of  about  $250  a  year,  will,  if  a  jury  have  found  in 
fiivor  of  the  defendant,  and  it  appear  that  the  floating  rubbisli  be  lessened  by 
the  erection  of  the  upper  dam,  be  damnum  absque  injuria.  Faimer  y.  JOuiU 
Uffan,  3  Cat  R.  307. 

The  Hudson  is  a  public  river  above  tide  water,  ut  eenible.    Id. 

The  water  of  a  raceway  of  a  mill,  will,  on  a  sale  of  the  mill,  pass  as  an 
incident ;  if  the  water  in  a  stream  be  owned  by  two  persons  whose  lands 
are  oc  opposite  sides,  and  they  agree  to  erect  mills  on  the  lands  of  one,  and 
turn  the  whole  stream  to  the  mills,  it  is  an  appropriation  of  the  water  to  the 
mills,  and  if  they  be  held  jointly  or  in  common,  a  release  of  the  right  of  one 
tenant  in  the  mills  will  pnsis  his  right  in  the  water  also.  Weimore  v.  White, 
2  Gal  R.  87. 

The  cases  which  hold  the  contrary  in  Pennsylvania,  are  founded  on  a  re* 
pudiation  of  the  common  law.    Ex  parte  Jennings,  6  Cow.  636,  n.  a. 

Where  the  line  ran  south  to  the  Plnttekill,  above  tide  water,  thonce  up 
the  same  to  the  southwest  corner  of  a  lot  this  day  conveyed  to  the  said  L. 
The  court  say  the  term  '*  up  the  same,*'  necessarily  implies  that  if  folk  ws  the 
creek,  according  to  its  windings  and  turnings,  and  that  it  must  be  in  the 
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Neither,  therefore,  as  a  verdict  agaiDst  evidence,  nor  oc 
the  ground  of  newlj  discovered  evidence,  can  I  consent 
to  a  new  trial. 

middle  or  centre  of  it  The  rale  being  settled,  that  when  a  creek  not 
navigable,  and  which  is  beyond  the  ebb  and  flow  of  the  tide,  forms  a 
boundary,  the  line  must  be  so  ran.    Jackson  v.  Zoto,  12  J.  R.  252. 

The  court  (in  14  Mass  149,)  say,  *'  land  granted  as  bounded  by  a  river, 
extends  to  the  thread  of  the  river,  unless  from  prior  grants  on  the  other  side 
of  a  river,  such  a  constraction  is  negatived ;  and  in  this  case  the  channel  on 
the  farther  side  of  the  island  may  well  be  considered  as  intended  by  the 
description  in  the  grant"    Ea parte  Jennings^  6  Cow.  536,  n.  a/ 

This  case  was  very  strong  for  the  state.  The  line  along  the  river  was 
limited  nominally  to  two  trees  on  the  same  side  of  the  stream ;  one  of  these 
trees  might  not  have  touched  the  river  at  all ;  yet  upon  the  principles  of 
Hale,  these  marks  are  departed  from,  the  river  itself  adopted  as  the  boundary, 
and  the  line  extended  over,  and  made  to  include  an  island  lying  on  the  side 
of  the  river  nearest  to  it    Id. 

The  case  last  cited  from  Mass.  decides  that  a  line  ranning  between  two 
trees,  one  standing  by  the  side  of)  and  the  other  by  the  river,  is  a  bounding 
or  abutting  on  the  river;  that  the  grantee  is,  therefore,  an  adjacent  owner, 
and  his  land  extends,  of  common  right,  usque  JUum  aqiuB,    Id. 

Parsons,  Ch.  J.,  seems  to  take  it  for  granted  that  such  boundaries,  if  upon 
a  stream  above  tide  water,  would  have  carried  the  ownership  usque  fihtm 
aqucSj  as  being  a  boundary  on  the  water.  He  accordingly  goes  on  to  draw 
a  distinction  between  the  two  cases.  He  says,  by  the  common  law  of  Eng- 
land, which  our  ancestors  brought  with  them,  claiming  it  as  their  birthright, 
the  owner  of  land  bounded  on  a  fresh  water  river,  owned  the  land  to  the 
centre  of  the  channel  of  the  river,  as  of  common  right ;  but  if  his  land  was 
bounded  on  the  sea,  or  on  an  arm  of  the  sea,  where  the  tide  ebbed  and  flowed, 
he  could  not,  by  such  boundary,  hold  any  land  below  the  ordinary  low  w&tor 
mark.    Id. 

And  all  the  various  expressions  ranning  through  the  books  and  cases,  such 
as  of  common  right,  by  operation  of  law,  or  by  construction  of  law,  mean  the 
same  thing ;  but  the  law  carries  the  owner  of  the  bank  to  the  centre ;  unless 
otherwise  expressed ;  and  then  expressum  facit  cessare  taciium.  An  excep- 
tion may  sometimes  be  implied,  as  where  the  river  or  an  island  in  the  river 
was  previously  granted.     14  Mass.  151.    Id. 

Thus,  in  ffatch  v.  DwigJU,  17  Mass.  Rep.  239,  E.,  in  1807,  mortgaged  a 
strip  of  land  including  mills,  and  ranning  a  considerable  distance  along  a 
river;  but  in  1810,  having  sold  a  small  piece  of  the  mortgaged  premises,  for 
a  hide  mill  and  lime  vats,  he  obtained  a  grant,  or  rather  release  from  the 
mortgagee,  for  a  nominal  consideration,  of  what  he  (E.)  had  sold ;  described 
ihus :  beginning  at  the  end  of  a  dam;  ranning  up  the  river  two  rods,  and  sc 
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Tompkins,  J.    I  concur  in  the  result  of  the  opinions  de- 
livered. 

Thompson,  J.    On  the  argument,  the  right  of  the  plain- 

ruund  to  the  bank  of  the  river.  The  mortgagee  afterward  having  forecloaed, 
one  question  was  whether  the  gprant  or  lease  gave  the  right  to  the  centre  of 
the  river ;  and  it  appeared  that  if  it  was  to  have  this  eSect,  it  would  destroy 
the  value  of  the  mortgagee's  mill  privilege&  For  this  and  other  reasons,  it 
was  held  that  it  should  not  extend  beyond  the  bank.  Tiie  various  reasons 
assigned  by  the  court  were,  that  the  grant  or  release  was  limited  to  the 
bank ;  that  there  were  no  general  words  showing  that  a  right  to  keep  up  a 
dam  was  intended  to  pass ;  that  the  considemtion  was  nominal ;  and  that  it 
wait  not  to  be  inferred  that  the  mortgagee  intended  to  release  everything 
valuable  in  the  mortgaged  premises,  for  which  s)ie  had  given  a  large  conside- 
ration.    Id. 

The  court  considered  the  release,  under  all  the  circumstances,  as  being  no 
more  than  a  mere  exception  iu  the  mortgage.  There  were  various  and 
ipecial  circumstances  in  the  case,  which  led  the  court  to  infer  that  the  parties 
intended  to  limit  the  release  or  grant  to  the  bank.  And  in  conclusion  they 
■ay :  without  doubt,  by  our  law,  the  owner  of  land  extending  to  the  bank  of 
a  river,  will  own  the  middle  of  a  river,  if  it  be  not  navigable,  and  so  public 
property.  But  the  owner  may  sell  the  land  without  the  privilege  of  the 
stream,  as  he  will  if  he  bounds  his  grant  by  the  bank.  They  continue :  tlio 
description  in  the  lease  very  clearly  excludes  any  part  of  the  stream ;  and  as 
before  observed,  there  are  no  general  words  of  more  extensive  signification. 
Id. 

This  case  was  between  individuals,  and  must  undoubtedly  be  referred  to 
its  peculiar  circumstances  The  court  admit  that  an  owner  to  the  bank  of 
a  river,  owns  the  river:  but  immediately  say,  that  he  may  bound  his  grant 
by  the  bank,  and  the  stream  will  not  pass.  This  must  evidently  mean  a 
bounding  by  reservation,  or  plain  exclusion  express  or  implied.  Otherw'^, 
the  expression  would  be  inconsistent  iu  itself,  and  incompatible  with  all 
principle  and  all  the  cases.  It  is  plain  that  the  naked  circumstance  of 
bounding  a  grant  on,  to,  or  by  a  bank,  cannot  exclude  the  stream  any  more 
than  bounding  on  the  margin  of  the  stream  itself;  and  this  the  court  admit; 
for  certainly,  owning  "  to  a  bank,"  is  no  more  than  owning  on  or  by  a  bank. 
Id. 

In  the  case  of  a  river  not  navigable,  every  possible  intendment  is  in  favor 
of  the  grant  going  to  the  centre ;  whereas,  in  case  of  the  sea,  the  mtendment 
is  directly  otherwise.    Id. 

A  g^nt  of  a  river  eo  nomine,  will  not  pass  the  soil  of  the  river,  or  an 
Island  within  it    Jackson  v.  Halsteadj  6  Cow.  216. 

If  one  grant  aquam  suam^  the  soil  will  not  pass ;  but  only  the  piscarj 
within  the  water.    Id.     N.  Y.  Dig.,  vol  4,  p.  1388,  et  seq. 
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tifi&  to  maintain  an  action,  even  admitting  them  to  have 
sustained  an  injury,  has  been  called  in  question,  because, 
as  is  alleged,  their  mills  being  erected  on  a  public  river, 
are,  in  judgment  of  law,  a  nuisance.  How  far  this  allega 
tion  is  founded  in  point  of  fact  is  not  now  a  subject  of  in- 
quiry ;  that  is  a  question  between  the  public  and  the  plain^ 
tiffs,  and  cannot  be  tried  in  this  collateral  way.  4  Burr. 
2163 ;  Harg.  Law  Tracts,  8,  9.  It  is  a  fact  of  public  noto- 
riety, and,  therefore,  proper  to  be  assumed  as  such,  that 
the  tide  does  not  ebb  and  flow  as  high  up  the  Hudson 
river  as  the  place  in  question ;  and,  therefore,  the  land  un- 
der the  water  is,  I  apprehend,  as  much  the  subject  of  a 
private  grant,  as  the  land  adjoining  the  river,  subject,  how- 
ever, to  be  used  by  the  public  for  the  purposes  of  boating, 
and  rafling,  and  other  objects  of  this  description,  as  far  as 
shall  be  necessary  for  public  use  and  accommodation. 
Harg.  Law  Tracts,  8,  9,  These  are  the  rules  and  distinc- 
tions adopted  by  Hargrave,  and  which  appear  to  me  to  be 
just  and  reasonable.  The  right  thus  claimed  by  the  plain* 
tiffs  being  a  subject  of  private  and  individual  interest,  wo 
have  only  to  look  to  the  facts  in  the  case,  to  see  how  far 
the  plaintiffs  have  established  this  right  in  them- 
selves ;  and  without  examining  such  fact  *in  de-  [*816] 
tail,  I  am  warranted  in  saying,  they  have  all  the 
right  that  may  legally  be  presumed  to  result  from  a  pos- 
session of  about  forty  years ;  and  which  I  consider  amply 
sufficient  to  raise  the  presumption  of  a  grant  Lord  Ellen- 
borough,  in  a  late  case  decided  in  the  court  of  king's  bench, 
in  England,  says,  the  general  rule  of  law  is,  that,  independ- 
ent of  any  particular  enjoyment  used  to  be  had  by  another, 
every  man  has  a  right  to  have  the  advantage  of  a  flow  of 
water,  in  his  own  land,  without  diminution  or  alteration ; 
but  an  adverse  right  may  exist,  founded  on  the  occupation 
of  another,  and  if  this  occupation  has  existed  for  so  long  a 
time  as  may  raise  the  presumption  of  a  grant,  other  parties 
must  take  the  stream  subject  to  such  adverse  right,  and  that 
twenty  years'  exclusive  enjoyment  of  the  water,  in  any 
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particular  manner,  affords  a  presumption  of  right  in  the 
party  so  enjoying  it,  derived  from  grant  or  act  of  parlia- 
ment 6  East's  Rep.  214,  215.  If  the  rules  there  laid 
down  are,  as  I  apprehend  them  to  be,  undeniable  princi- 
ples of  the  common  law,  and  we  apply  them  to  the  present 
case,  they  will  establish,  beyond  contradiction,  the  plain* 
tiffs'  right  to  the  use  of  the  water,  in  the  same  manner  it 
was  enjoyed  before  the  erection  of  the  defendants'  mill  and 
dam.  No  presumption  of  right  derived  from  a  grant  can 
attach  to  the  defendants,  they  not  having  been  in  posses 
sion  more  than  eight  or  ten  years.  If  I  am  correct,  then, 
with  respect  to  the  law,  as  applicable  to  the  case,  it  re- 
mains only  to  examine  the  facts  touching  the  injury  alleged 
to  have  been  sustained  by  the  plaintiffs,  in  order  to  test  tho 
propriety  of  the  verdict.  The  broad  question  for  the  de- 
termination of  the  jury  was,  whether  the  plaintiffs  had  sus- 
tained any  injury  by  the  mills  and  dam  erected  by  the  de- 
fendants, about  two  hundred  yards  above  those  of  the 
plaintiffs.  One  cause  of  injury  complained  of  was  the  in- 
creased difficulty  of  getting  logs  into  their  dam.  On  this 
subject  there  was  no  contradiction  of  testimony.  That  the 
upper  dam  would  increase  this  difficulty,  was  not  only 
fully  established  by  the  plaintiffs'  witnesses,  but  strength- 
ened and  confirmed  by  those  of  the  defendants.  The  in- 
jury on  this  account  is  not  merely  nominal,  but 
[*317]  real  and  permanent,  and  *that  to  a  very  conside- 
rable extent.  One  of  the  witnesses  testified  that 
before  the  defendants'  dam  was  built,  the  plaintiffs  might 
bring  into  their  dam  from  one  hundred  to  one  hundred  and 
fifty  logs  at  a  time,  whereas  at  present  they  cannot  more 
than  twenty -five,  and  that  logs  are  frequently  lost  in  get- 
ing  them  over,  or  past  the  upper  dam ;  that  by  reason 
thereof,  within  four  years  past,  he  supposed  the  plaintiflfe 
had  lost  as  much  as  four  hundred  logs,  worth  from  thirty- 
five  to  forty  pounds  per  hundred.  Another  witness  who 
had  been  a  sawyer  in  the  plaintiffs  mill,  swore  that  it  was 
impracticable  to  go  round  the  upper  dam  with  logs,  and 
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get  into  the  lower  dam,  the  course  of  the  current  being  so 
altered,  that  they  would  run  past,  and  that  being  obliged  to 
run  over  the  upper  dam,  the  cribbs  or  rafts  were  frequently 
broken,  and  the  logs  lost;  that  the  rubbish  from  the  upper 
mill  was  a  daily  inconvenience  to  the  lower  one ;  that  he 
never  was  employed  twenty-four  hours  in  sawing,  without 
clearing  it  away,  which  would  not  have  been  the  case  but 
for  the  upper  dam,  and  he  estimated  the  damage  in  tba 
mere  stoppage  of  the  mill  at  eight  shillings  per  day.  From 
the  testimony  in  the  case,  it  appears  that  these  dams  are 
formed  by  throwing  wings  out  diagonally  into  the  river ; 
that  the  upper  dam  stands  on  the  channel,  through  which 
logs  used  to  pass  to  the  plaintifiSs'  mill ;  that  the  course  of 
the  current  is  thereby  changed,  set  further  out  into  the 
river,  and  rendered  more  rapid ;,  that  the  upper  dam  made 
it  necessary  for  the  plaintiiFs  to  extend  theirs  further  into 
the  river  for  the  purpose  of  getting  more  water,  and  to  ena- 
ble them  to  bring  logs  into  their  dam,  which  would  have 
been  impracticable  without  such  extension.  From  the 
whole  current  of  testimony,  I  think  it  is  manifest  that  the 
plaintiffs  have  sustained  very  essential  injury.  If  the  facts 
in  the  case  will  warrant  the  presumption  that  the  plaintiffs' 
right  is  derived  from  a  grant,  that  right  must  be  understood 
to  secure  to  them  the  use  of  the  water,  in  the  manner  they  en 
joyed  it  before  the  erection  of  the  defendants'  dam.  I  ad- 
mit that  actions  of  this  kind  ought  not  to  be  countenanced, 
where  the  damages  are  merely  nominal,  or  a  party 
is  put  to  some  ^trifling  inconvenience ;  but  I  do  [*318] 
not  consider  this  a  case  of  that  description :  the 
damages  here  are  real  and  permanent,  and  are  occasioned 
by  a  diversion  and  alteration  of  the  usual  and  ordinary 
current  of  the  water.  Under  these  circumstances  I  cannot 
think  the  jury  confined  themselves  to  the  question  of  da- 
mages, but  undertook  to  pronounce  upon  the  law  as  appli* 
eable  to  the  rights  of  the  parties.  In  whatever  point  of 
light,  therefore,  the  case  is  viewed,  I  think  the  verdict  iB 
Vol.  IIL  85 
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botli  against  law  and  evidence,  and  that  a  new  trial  ought 
to  be  granted. 

I  have  not  thought  it  necessary  to  say  any  thing  respect- 
ing the  newly  discovered  testimony^  because  I  do  not  con* 
sider  that  the  evidence  on  the  trial  could  afford  any  pre« 
sumption  of  an  abandonment^or  dereliction  by  the  plain- 
tiffs, or  those  under  whom  they  claim,  of  the  right  to  the 
use  of  the  water  as  formerly  enjoyed.  If  any  doubt,  how- 
ever, could  arise  on  that  subject,  it  would,  I  think,  be  re- 
moved by  the  affidavit  accompanying  the  present  applica- 
tion.[l] 

[1]  A  new  trial  will  not  be  granted  on  the  ground  of  newly  disooTcred 
evidence,  whicli  is  only  material  to  impeach  or  coDtradict  witnesses  who 
were  sworn  at  the  trial.     Ilarrington  v.  Bidgehw^  2  Denlo,  109. 

The  granting  or  refusing  of  a  new  trial,  on  the  ground  of  newly  discovered 
evidence,  is  not  a  matter  of  discretion,  where  it  dearly  appears  that  the  party 
applying  for  tlie  new  trial  Was  guilty  of  gross  negligence  in  not  procuring  on 
the  trial  such  evidence,  and  it  is  exclusively  cumulative.  The  People  t.  jS^ 
perior  Qmrtof  N«m  York^  5  Wen.  114. 

If  a  court  of  subordinate  jurisdiction  grant  a  new  triul  in  a  case  where 
such  objections  exist,  a  mandamus  will  be  awarded,  directing  the  rule  grant- 
ing a  new  trial  to  be  vacated.    Id. 

A  new  trial  will  not  be  granted,  on  the  ground  of  newly  discovered  evi- 
dence, if  it  appear  tliat  the  evidence  might,  with  reasonable  diligence,  have 
been  procured  before  the  first  trial.     WiUiama  v.  BcUdmn,  18  J.  R.  4S9. 

Where  the  defendant  is  apprised  of  a  material  witness  whose  appearance 
he  cannot  procure  in  time  for  the  trial,  he  ought  to  apply  to  the  judge  to 
postpone  the  trial;  and  if  he  goes  to  trial  without  the  testimony  of  the  wit- 
ness,  and  a  verdict  is  found  against  him,  the  court  will  not  grant  a  new  trial, 
for  the  purpose  of  letting  in  the  evidence  of  such  witness.  Jackson,  ex  dem, 
MdUn  v.  JIalin,  15  J.  R  293. 

On  motion  for  a  new  trial,  on  an  affidavit  of  newly  discovered  evidence 
from  A.  B.,  a  man  of  good  character  and  reputation,  the  opposite  party  may 
read  affidavits  to  question  his  credibility.  Pamroy  v.  Ck>lumbian  Jna,  Cb.,  2 
Cat  R.  260. 

A  new  trial  will  not  be  granted  on  an  affidavit,  stating  that  the  newly 
discovered  witness  had  told  the  party  what  he  would  say.  Skumway  r. 
FbwlfT,  4  J.  R  425. 

In  actions  of  ejectment  for  lands  in  the  military  tract,  where  the  principal 
or  turning  point  in  the  cause  is  as  to  the  identity  of  the  soldier  or  person 
entitled  to  the  bounty  laud,  each  party  claiming  under  a  person  of  the  same 
name,  by  different  deeds,  the  court  will  grant  a  new  trial  on  affidavits  of 


NEW  YORK,  NOVEMBER,  1805.  SlSa 


Palmer  v.  Mulligan 


BIent,  Ch.  J.  The  first  object  of  inquiry,  as  arising 
apon  this  case,  is,  whether  the  fact  proved  by  the  plain- 
tiflEs  will  authorize  a  recovery  ? 

newlj  discoYcred  evidence  relative  to  the  identity  of  the  patentee,  though 
Mich  evidence  consists  of  cumulative  &ct8  to  the  same  point  which  was  the 
subject  of  inquiry  at  the  former  trial ;  these  cases  as  to  the  title  in  the  mili- 
tary tract  being  peculiar,  and  not  strictly  to  be  governed  by  the  ordinary 
rules  relative  to  granting  new  trials  in  other  cases.  Jackson  ex  dem.  Woleott 
V.  Crosby,  12  J.  R.  354. 

In  causes  conoemiug  the  title  to  military  lands,  whore  the  identity  of  the 
soldier  or  original  patentee  is  in  question,  a  new  trial  may  be  granted,  to 
give  the  defendant  an  opportunity  of  impeaching  the  character  of  the  prin- 
cipal witness  for  the  plaintilT;  especially  when  the  defendant  has  been  a 
long  time  in  possession.    Jackson  ex  dem.  Rowley  v.  Kinney,  14  J.  R.  186. 

It  will  not  be  granted  on  an  affidavit  by  a  witness,  that  he  was  mistaken, 
or  surprised  on  his  examination,  and  explaining  and  correcting  a  mistake  in 
his  deposition.     Steinbach  v.  Columbian  Ins,  Co,,  2  CaL  R.  129. 

A  new  trial  will  be  granted  in  a  feigned  issue  out  of  chancery,  on  an  affi- 
davit of  newly  discovered  evidence.    Doe  v.  Roe,  1  J.  0.  402. 

On  motion  for  a  new  trial  in  ejectment,  the  affidavits  stated,  that  C.  who 
claimed  title  to  the  land  in  the  possession  of  B.,  his  tenant,  had  the  care  and 
management  of  the  defence  of  the  suit,  and  was  present  at  the  trial ;  that 
F.  was  a  witness  nt  the  trial,  but  that  0.  did  not  know,  until  after  the  trial, 
that  F.  knew,  or  could  testify  the  facts,  stated  as  material;  though  it  appear- 
ed that  B.,  the  tenant,  who  was  not  present  at  the  trial,  did  know  before 
the  trial,  what  F.  could  testify.  A  new  trial  was  granted,  on  payment  of 
costs,  as  the  evidence  was  material,  and  the  suit  being  to  change  a  possession 
of  several  years.    Jackson  ex  dem.  Gardner  v.  Laird,  8  J.  R.  489. 

The  party  applying  for  a  new  trial  should  lay  before  the  court  the  facta  in 
the  knowledge  of  his  witnesses,  or  give  an  excuse  for  the  omission.  HoU 
Ungsworih  v.  Kapier,  3  Cai.  R.  182. 

The  court  will  decide  on  the  materiality  of  the  evidence,  and  grant  the 
motion,  or  not,  accordingly.  Halsey  v.  Watson,  1  Oai.  R.  24;  Kendrick  v. 
DekfieUL,  2  Cai.  R.  67. 

In  order  to  obtain  a  new  trial,  on  the  gpt>und  of  newly  discovered  evi- 
dence, it  ought  to  appear  that  the  testimony  has  been  discovered  since  the 
last  trial,  or  that  no  laches  is  imputable  to  the  party,  and  that  the  testimony 
is  material;  if  the  party  had  known  of  the  existence  of  the  testimony,  and 
could  not  procure  it  in  time,  he  ought  to  have  applied  to  postpone  the  former 
trial  Vandervoort  v.  Smiih,  2  Cni.  R.  165 ;  ffoUings^oorth  v.  Kapiet\  3  Cai. 
R  182;  Palmer  r.  MuUigan,  id.  307.    See  15  J.  R.  293,  18  J.  R  489. 

There  are  certain  principles  which  must  be  considered  settled.  1.  The 
testimony  must  have  been  discovered  since  the  former  trial.  2.  It  must  ap- 
pear that  the  new  testimony  could  not  have  been  obtained  with  reasonable 
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The  plaintiffs,  and  those  from  whom  they  derive  title, 
own  the  land  on  the  Hudson  river  at  Stillwater,  and  had, 
for  upwards  of  thirty  years  before  the  erection  of  the  dam 


diligence  in  the  former  trial  3*.  It  must  be  material  to  the  issue.  4.  It 
must  go  the  merits  of  the  case,  and  not  to  impeach  the  character  of  a  former 
witness.  5.  It  must  not  be  cumuktive.  The  People  v.  The  Superior  Cimri 
of  New  York,  10  Wen.  ?92. 

A  want  of  recollection  of  a  fact  which  by  due  attention  might  have  been 
remembered,  cannot  be  a  reasonable  ground  for  grantmg  a  new  trial ;  for 
want  of  recollection  may  always  be  pretended,  and  may  be  hard  to  be  dis> 
proved.     Bond  v.  Cutler,  7  Mas&  R.  207.     Id. 

Where  a  motion  for  a  new  trial  is  founded  both  upon  irregularity  and 
aewly  discovered  evidence,  it  is  an  enumerated  motion.  Anonymous^  2 
Cow.  686.    Bemaen  v.  laaaca,  1  CaL  R.  22 ;  Ihden  v.  Sharp,  4  J.  R.  183. 

And  the  counsel  having  moved  the  matter  as  a  non-enumerated  motion, 
the  papers  were  returned  without  farther  consideration.    Anon.  2  Cow.  686. 

A  new  trial  will  not  be  g^ranted,  even  in  a  criminal  case,  because  the  dis- 
trict attorney,  by  mistake,  withholds  in  his  hands  papers  important  to  the 
•cfendant,  unless  tlie  latter  uses  due  diligence  to  obtain  them.  Where  the 
district  attorney  told  him,  by  mistake,  they  were  in  the  hands  of  C,  who, 
on  being  applied  to,  answered  they  were  with  the  district  attorney ;  but  the 
defendant  did  not  explain  the  mistake,  and  apply  to  the  district  attorney 
again;  held,  a  want  of  due  diligence.     The  People  v.  VermUyea,  7  Cow.  369. 

A  new  trial  will  not  be  granted,  on  motion  of  a  defendant  convicted  in  a 
criminal  case,  on  the  ground  that  a  co-defendant  tried  at  the  same  time,  and 
acquitted,  was  a  material  witness  for  the  convicted  defendant    Id. 

Such  testimony  is  not  newly  discovered,  though  the  acquitted  defendant 
IS  now,  for  the  first  time,  competent  as  a  witness.     Id. 

A  new  trial  will  not  be  granted,  on  the  ground  of  newly  discovered  evi- 
dence, when  that  evidence  is  merely  cumulative.  Whitbeck  v.  Whiibeckf  9 
Cow.  266. 

The  law  will  not  allow  a  new  trial  to  the  defendant,  merely  to  afford  him 
an  opportunity  to  prove  the  plaintiff  a  felon.  Such  an  indulgence  would  not 
have  been  granted  to  the  people,  if  the  party  so  charged  had  been  once  tried 
and  acquitted.    Beers  v.  Boot,  9  J.  R.  264. 

If  the  defendant  had  discovered  new  evidence  which  went  to  the  plea  of 
not  guilty  and  that  only,  it  would  have  altered  the  case.    Id. 

Neither  will  new  trial  be  granted  to  impeach  witnesses  who  testified 
on  the  former  trial.  Ealsey  v.  Watson,  1  CaL  R.  24 ;  Shumway  v.  fbwler, 
4  J.  R.  425 ;  Duryee  v.  Dennison,  5  J.  R.  248 ;  Brown  v.  Hoyt,  3  J.  R.  266 ; 
Jackson  ex  dem.  Rowley  v.  Kinney,  14  J.  R.  186.  See  The  People  v.  The  Su- 
perior Court  ofN.  F,  10  Wen.  285. 

A  party  moving  for  a  new  trial  upon  the  ground  of  newly  discovered  e? !• 


NEW  YORK,  NOVEMBBR.    1805.  gl3| 

Palmer  ▼.  Mulligan. 

complained  of,  owned  and  enjoyed  a  grist  and  saw  mill 
upon  that  river.  The  Hudson  at  Stillwater  is  a  fresh  river, 
not  navigable  in  the  common  law  sense  of  the  term,  for  the 

dence,  is  bound  to  producs  the  affidavits  of  the  witness,  from  whom  sucb 
svidence  was  to  come,  setting  forth  the  facts,  or  show  that  such  affidavit 
30uld  not  be  obtained.    Denn  v.  Morrtl^  1  Hall,  382. 

Where  the  evidence  is  strictly  cumulative,  it  cannot  be  the  ground  o! 
granting  a  new  trial     WhteHwright  v.  Beera^  2  Hall,  391. 

It  cannot  be  objected  to  the  granting  of  a  new  trial  on  the  ground  of 
newly  discovered  evidence  that  such  evidence  is  cumulative,  if  the  evidence 
alleged  to  be  newly  discovered  is  of  a  different  kind  and  character  from  that 
adduced  on  the  trial ;  as  where  the  evidence  on  the  trial  is  wholly  circum- 
Btantial  and  the  evidepce  newly  discovered  is  positive  and  direct  Ouiot  v. 
Buitts,  4  Wen.  679. 

In  ordinary  cases,  where  the  newly  discovered  testimony  consists  of  ad- 
missions made  by  the  party  against  whom  it  is  intended  to  be  used,  the 
motion  will  not  be  granted ;  but  where  the  suit  is  against  executors  of  a 
deceased  person  on  a  stale  demand,  the  motion  will  be  granted ;  and  in  such 
case,  the  court  will  not  be  astute  in  inquiring  into  the  discrepancies  be- 
tween the  testimony  given  and  that  offered  to  be  produced  on  the  second 
trial,  but  will  leave  the  crdibility  of  the  witnesses  to  be  passed  upon  by  the 
Jury.     Id. 

Application  for  a  new  trial  on  account  of  newly  discoverd  evidence  con- 
sidered.   Porfer  V.  Takoi,  1  Cow.  369. 

New  trial  ^ranted  in  ejectment  for  land  in  the  military  tract,  on  the  ground 
of  newly  discovered  evidence;  though  this  was  cumulative  merely,  and 
tended  to  impeach  a  witness  sworn  at  the  first  trial  Ejectment  for  mili- 
tary lots  are,  in  this  respect,  an  exception  to  the  general  rule.  Jackson  v. 
Hooker^  6  Cow.  207. 

It  is  against  the  general  rule  to  grant  a  new  trial,  merely  for  the  discovery 
of  cumulative  facts  and  circumstances  relating  to  the  same  matter,  which 
was  principally  controverted  upon  the  former  trial  It  is  the  duties  of  the 
parties  to  come  prepared  upon  the  principal  point,  and  new  trials  would  be 
endless,  if  every  additional  circumstance,  bearing  on  the  fact  in  litigation, 
was  a  cause  for  a  new  trial  SmUh  v.  Bruali,  8  J.  R.  84 ;  Steinback  v.  OoL 
Ina,  Co.,  2  Cai.  R.  129;  Pike  v.  Evans,  16  J.  210. 

The  judge  at  the  trial  has  a  discretion  in  respect  to  the  admission  of  evi- 
dence out  of  the  regular  and  usual  course.  Thus,  after  the  defendant's  coun- 
sel had  summed  up,  and  while  the  counsel  for  the  plaintiff  were  speaking,  the 
counsel  for  the  defendant  informed  the  judge,  that  he  had  just  discovered, 
from  a  paper  in  the  possession  of  one  of  the  plaintiff's  witnesses,  that  the 
money,  Ac.,  was  not  in  feet  received,  &c. ;  and  asked  leave  to  give  that  ii 
evidence,  and  upon  the  judge's  refusal  the  court  granted  a  new  trial,  with 
lostB  to  abide  the  event  of  the  suit    Mercer  f  Sayrt,  7  *T  R.  306. 
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tide  does  not  ebb  and  fiow  at  that  plaoe.  In  the  case  of 
The  Boyal  Fishery^  in  Hie  riwer  JSanne^  Davies'  Rep.  152> 
165,  157,  it  was  resolved,  that  by  the  rales  and  authoiitiea 
of  ihe  common  law,  every  river  where  the  sea  does  not  ebb 
and  flow,  was  an  inland  river  not  navigable,  and  belonged 
to  the  owners  of  the  adjoining  soil.  This  case  was  cited 
by  Mr.  Justice  Yates,  in  Garter  v.  Murcoi,  4  Burr.  2162,  aa 
a  very  good  case,  and  a  solid  authority,  and  in  that  latter 

-  On  a  motion  for  a  new  tnal,  on  the  ground  of  newly  discovered  evidenoe^ 
a  case  of  what  transpired  on  the  trial  must  be  presented.  Anon.^  1  Wen. 
331. 

A  partj  who  asks  for  a  new  trial  on  the  ground  of  uewl/  discovered 
evidence  is  chargeable  with  laches,  if  previous  to  the  trial  he  knew  that  the 
witness,  whose  testimony  he  seeks  to  introduce  as  newly  discovered,  must 
probably  from  his  situation  and  employment  at  the  time  of  the  transaction, 
the  subject  of  the  controversy,  be  conversant  with  the  facts  in  relation  to  the 
transaction,  and  especially  where  previous  to  tlie  trial  the  party  knew,  as 
the  witness  himself  testifies,  what  the  witness  could  testify  to,  although  at 
the  time  of  the  trial,  and  while  preparing  therefor,  the  party  had  forgotten 
what  the  witness  could  testify  to.  The  People  ex  rel  Oelricks  v.  1^  Superiof 
Court  of  JV.  r,  10  Wen.  285. 

Evidence  is  cumulative  when  it  goes  to  the  fact  principally  controverted 
ou  the  former  trial,  and  respecting  which  the  party  asking  for  a  new  trial 
produced  testimony  on  the  trial  of  the  cause,  as  in  this  case,  where  the  tani« 
ing  point  of  the  cause  was,  whether  a  bill  of  exchange  was  or  was  not  left 
at  a  bank  for  coUection  before  noon  of  a  certain  day,  and  both  parties  pro- 
duced testimony  as  to  the  time  when  the  bill  was  lefl,  it  was  held,  that  the 
evidence  of  a  witness  not  produced  on  the  trial,  corroborating  and  support- 
ing testimony  which  was  adduced  that  the  bill  was  lefl  after  noon,  was 
cumulative.    Id. 

Where  the  question  upon  the  trial  was,  whether  a  suit  of  clothes  had  been 
left  at  the  stage  office  in  Utica,  in  season  to  be  sent  to  Sackett's  Harbor  by 
the  stage.  The  verdict  was  against  the  defendant  The  newly  discovered 
testimony,  tlie  court  say,  is  material  to  make  out  the  delivery  of  the  clothes 
by  the  time  agreed  on,  and  the  only  objection  was  that  the  testimony  was 
cumulative.  They  add  that  the  newly  discovered  evidence  did  not  relate  to 
any  new  fact    Pike  v.  Evans,  15  J.  R.  210. 

The  evidence  there  was  material ;  but  it  went  to  prove  what  had  been  the 
point  in  dispute  on  the  former  trial.    It  was  rejected  as  cumulative.     Id. 

Cumulative  evidence  is  said  to  be  such  as  tends  to  support  the  same  fad 
i^hich  was  before  attempted  to  be  proved.  The  People  v.  The  Suptrioir 
Court  of  N.  r.,  10  Wen.  285.     3  Now  York  Dig.,  p.  600,  iiseq. 
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case  recognized  this  distinction  between  rivers  navigable 
and  not  navigable ;  and  in  TheKiny  v.  Wharton^  12 
Mod.  510,  Lord  Holt  laid  down  the  *same  doctrine*  [*819] 
In  Sir  Mathew  Hale's  excellent  treatise,  de  jure 
maris,  Ac.,  Hargfave's  Law  Tracts,  and  which  is  considered 
by  Mr.  Butler  as  exhausting  the  whole  law  on  the  subject, 
he  lays  down  the  law  generally  that  fresh  rivers,  of  what 
kind  soever,  do,  of  common  right,  belong  to  the  owners  of 
the  adjacent  soil,  but  he  admits  that  fresh  rivers,  as  well  as 
those  which  ebb  and  flow,  may  be  under  the  servitude  of 
the  public  interest,  and  may  be  of  common  or  public  use  for 
the  carriage  of  boats,  &c.,  and  in  that  sense  may  be  regard- 
ed as  common  highways  by  water.  Thus,  he  adds,  that 
the  Wey,  Severn,  Thames,  &c,  as  well  above  as  below  the 
flowing  of  the  tide,  and  as  well  in  the  parts  where  they  are 
of  private  as  of  public  property,  are  public  rivers  ywm^n^i- 
lici;  and  nuisances  and  impediments  therein  are  liable  to 
be  punished  by  indictment.  They  are  called  public  rivers, 
not  in  reference  to  the  property  of  the  river,  but  to  the 
public  use.  Hargrave,  p.  5,  8,  9.  This  is  the  true  and 
just  rule  which  harmonizes  private  right  with  the  publio 
interest.  The  Hudson  at  Stillwater  is  capable  of  being 
held  and  enjoyed  as  private  property,  but  it  is,  notwith- 
standing, to  be  deemed  a  public  highway  for  public  uses, 
such  as  that  of  rafting  lumber,  to  which  purpose  it  has 
heretofore  been,  and  still  is,  beneficially  subservient.  To 
obstruct  this  and  other  public  uses  of  the  river,  by  dams, 
&c.,  would  be  a  nuisance,  but  of  this  question  we  have  no* 
thing  to  do  in  the  present  case.  Whether  a  dam  or  mill 
be  a  nuisanc^  is  a  question  of  fact  which  is  not  examinable 
in  this  present  action,  and  if  it  was,  there  is  every  reason 
to  conclude  that  neither  of  the  dams  or  mills  are  nuisances 
from  the  length  of  time  that  they  have  been  permitted  to 
remain. 

It  is  not  stated  whether  the  river  was,  or  was  not,  ex- 
cepied  out  of  the  grants  under  which  the  parties  in  this 
suit  hold  their  property.    The  case  admits  that  the  right 
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of  the  premises,  whatever  it  is,  was  in  the  plaintiffs^  and 
we  have  seen  that  the  river  at  the  place  in  question  is  bus* 
ceptible  of  being  granted  without  any  public  inconvenience, 

because  the  right  of  the  public  to  the  use  of  the 
[*320]     water  for  ^navigation  would  remain  incontestable. 

As  between  the  parties  to  this  suit  and  the  question 
litigated  by  them,  the  water  may  be  considered  as  if  included 
in  their  grants,  whatever  the  real  fact  may  be.  The  de- 
fendants have  clearly,  therefore,  no  right  to  obstruct  the 
plaintiffs  in  the  enjoyment  of  the  water.  They  have  an 
equal  right  to  build  a  mill  on  their  soil,  but  they  must  so 
use  the  water,  and  so  construct  their  dam,  as  not  to  annoy 
their  neighbor  below  in  the  enjoyment  of  the  same  water. 
The  plaintiffs  had  used  and  enjoyed  their  mills  even  beyond 
the  present  period  of  limitation  in  a  writ  of  right,  when  the 
defendants  built  their  dam.  It  was  not  requisite,  however, 
that  the  plaintiffs  should  have  been  able  to  prescribe  for 
the  enjoyment  of  their  mills.  It  is  sufficient  that  they  had 
an  interest  in  the  water,  and  the  defendants  cannot  lawfully 
divert  the  natural  course  of  the  river  or  injure  the  plaintiffs 
in  the  exercise  of  their  rights.  A  watercourse  doth  not  be- 
gin by  prescription,  as  Whitlock,  J.,  observes,  nor  yet  by 
assent,  but  the  same  both  begin  ex  jure  naturXj  having 
taken  this  course  naturally,  and  cannot  be  diverted. 
All  the  cases  agree  that  the  plaintiff*  need  not  aver  his 
mill  to  be  an  ancient  mill,  where  a  natural  water- 
course is  diverted.  1  Vent.  287.  Skinn.  65.  Palm. 
290.  1  Wils.  174.  8  Bulst.  840.  The  fact,  then,  of  the 
interruption  of  the  use  of  water,  after  the  mill  was  burnt, 
and  before  it  was  rebuilt,  is  perfectly  immaterial.  The 
question  is,  have  not  the  defendants  materially  and  oer- 
manently  injured  the  plaintiffs  by  giving  a  different  direction 
to  the  course  of  the  main  current?  Many  cases  may  bo 
supposed  which  would  be  damna  absque  injuria  ;  such,  for 
instance,  as  the  insensible  evaporation  and  decrease  of 
water  by  dams,  or  the  occasional  increase  and  decrease  of 
the  velocity  of  the  current,  and  of  the  quantum  of  water  be 
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low.  Many  such  circumstances  may  be  inevitable  from  the 
establishment  of  one  dam  above  another  upon  the  same 
stream.  The  question  in  such  cases  would  turn  upon  the 
nature  and  extent  of  the  injury.  Here  the  injury  is  a  con- 
tinued and  permanent  one,  and  very  material  to  the 
party.  The  defendants  have  not  attempted  *to  show  [*821] 
that  the  injury  was  inevitable,  and  that  they  can- 
not have  and  enjoy  a  mill  in, the  place  they  do,  without  crea- 
ting this  injury.  What  would  be  the  effect  of  this  proof,  if 
shown,  would  be  another  question ;  but  no  such  defence 
has  been  attempted,  and  I  may  take  it,  therefore,  for 
granted,  that  the  defendants  can,  if  they  please,  so  alter 
their  dam  as  to  be  able  to  enjoy  their  mill  and  avoid  giving 
the  injury. 

If  a  right  of  action  in  the  plaintiffs  be  assumed,  I  think 
this  a  case  proper  for  the  interference  of  the  court.  The 
verdict  is  clearly  against  evidence.  The  plaintiffs  had 
eight  witnesses  who  established  the  fact  that  the  dam  and 
mills  of  the  defendants  did  materially  injure  and  disturb 
the  plaintiffs.  One  witness  estimated  the  damage  from  90 
to  100  dollars  a  year.  The  four  witnesses  on  the  part  of 
the  defendants  do  not  attempt  any  direct  contradiction  of 
this  fact.  They  prove  only  that  the  plaintiflfe  had  felt  in- 
conveniences before  the  erection  of  the  defendants*  dam, 
but  they  do  not  deny  but  that  these  inconveniences  have 
been  increased. 

For  these  reasons  I  am  of  opinion  that  the  verdict  ought 
to  be  set  aside. 

New  trial  refused. 
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M*ViCKAR  against  WooLCOT. 

On  the  death  of  a  witness  to  be  exaqiiued  on  a  commission,  the  ooot't  will 
not  permit  a  new  name  to  be  inserted,  though  they  maj  allow  a  new 
oommission,  at  the  peril  of  the  party. 

Hopkins,  in  consequence  of  the  death  of  a  witness  to 
be  examined  on  a  commission  sent  to  England,  and  sued 
out  early  in  the  last  spring,  moved,  on  behalf  of  the  de- 
fendant, to  amend  by  inserting  the  name  of  a  new  witness, 
who  could  prove  the  fact  the  testimony  of  the  deceased 
would  have  gone  to  establish,  or  to  be  at  liberty  to  issue  a 
new  commission. 

Per  Curiam,  Were  we  to  permit  the  amendment,  the 
opposite  party  might  lose  the  benefit  of  cross-examining ; 
for  the  interrogatories  exhibited  to  one  might  not  be  pro- 
per to  administer  to  another,  from  whom  it  might  be 
[*322]  *wished  to  extract  new  evidence.  The  first  part 
of  the  motion  must,  therefore,  be  denied  ;  but  you 
may  take  a  new  commission  at  your  peril,  without,  how- 
ever, any  stay  of  proceedings  on  the  part  of  the  plaintiff. 


Cook  and  others  against  Campbell  and  Loraine. 

To  warrant  proceedings  against  bail,  there  need  not  be  eight  days  between 
the  teste  and  return  of  the  co.  so.  against  the  principal ;  it  is  enough  if  it 
have  lain  four  days  in  the  sheriff's  office. 

In  debt  on  recognisance  of  bail,  the  defendants  pleaded, 
1.  Nul  tiel  record  ;  2.  That  the  ca.  sa,  against  the  principal 
was  not  duly  issued.  The  plaintifik  replied,  taking  issue 
on  both  pleas. 

Under  these  circumstances  the  plaintiffs  gave  notice  of 
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bringing  on  the  trial  by  record,  and  the  defendants  of  set* 
ting  aside  the  whole  proceedings  for  irregularity  in  the 
ea.  sa. 

Both  motions  came  on  together,  and  the  record  being 
admitted,  judgment  was  demanded,  against  which  the  de« 
fendant  relied  on  the  irregularity,  to  prevent  its  being  al- 
lowed. 

Boyd,  for  the  defendants,  insisted  that  to  warrant  any 
proceedings  against  bail,  there  must  be  eight  days  between 
the  teste  and  return  of  the  capias  ad  satisfaciendum,  1  Sell. 
Prac.  550 ;  2  Salt.  601 ;  Ball  v.  Manucaptors  of  RusseU,  2 
Ld.  Raym.  1176.  S.  C.  This  objection  appearing  on  the 
face  of  the  record,  was,  he  urged,  a  sufficient  reason  for  re- 
fusing the  application  for  judgment:  and  though  the  matter 
ought  not  to  have  been  availed  of  by  plea,  still  that  in- 
formality would  not  prejudice.  In  favor  of  bail  the  oourt 
go  great  lengths,  and  1  Black.  74  would  be  found  a 
stronger  case  than  the  present. 

VanWyck,  contra.  There  cannot  be  any  cause  assigned 
for  the  practice  mentioned.  The  writ  has  lain  four  days 
in  the  sherifiTs  office,  and  is  all  which  is  requisite. 

Per  Curiam,  The  plaintiff  must  have  their  judgment, 
and  the  motion  on  behalf  of  the  defendants  be  denied. 
There  is  no  such  practice  of  this  court,  as  th^t  of  requiring 
eight  days  between  the  teste  and  return  of  the  ca.  so.  nor  is 
there  any  reason  why  it  should  be  neoessary.(a) 

Judgment  for  the  plainti£ 

(a)  See  Oarmer  y.  Weeks  db  linnpkinaf  3  Johns.  Bep.  246,  the  Mune  poinl 
in  almost  toHdem  verbta^  in  which  the  Chief  Jostioe  Buppoeed  \t  had  not  been 
antecedent!/  determined. 
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[*328]  *Van  Winkle  against  Ketcham. 

The  note  of  an  infant  given  in  the  ooorae  of  trade  connot  be  enforced  againal 
.   him  by  the  payee. 

The  court  decided  in  this  cause,  that  the  promissory 
note  of  an  infant,  carrying  on  trade  as  adult,  could  not  be 
enforced  against  him  by  the  payee,  who  had  taken  it  in 
the  course  of  business,  without  knowing  the  defendant's 
nonage.(a) 


Lenox,  Maitland  and  Benwick  against  Howland, 

BussEL  and  others. 

for  all  demands  arising  ex  amtreidUt  though  the  amount  be  unliquidated,  as 
attachment  may  be  issued  against  the  property  of  absconding  and  absent 
debtors,  under  the  act  granting  relief  against  them. 

The  court  having,  on  a  former  day,  (see  ante,  257,)  al- 
lowed the  plaintiffs  to  show  that  they  had  such  a  demand 
against  the  defendants  as  would  warrant  the  attachment, 

Hoffman  now  read  an  affidavit  by  which  it  appeared  that 

[1]  The  note  of  an  infant,  (though  a  negotiable  one,)  is  voidable  and  no^ 
void,  and  may  be  affirmed  after  the  infont  comes  of  age.  GoodseU  v.  Myen, 
H  Wend.  479;  Boo/ v.  Stafford,  1  Cow.  179;  see  10  Johns.  Rep.  33. 

Where  an  infant  took  the  note  of  a  third  person  in  payment  for  work  done^ 
and  retained  it  for  eight  months  after  he  came  of  age,  and  then  offered  to  re- 
turn it  and  demanded  payment  for  his  work ;  held,  in  an  action  for  the  work 
and  labor  performed  by  him.  that  the  retaining  of  the  note  for  such  a  length 
of  time  was  a  ratification  of  the  contract  made  during  infancy,  especially 
when,  in  the  mean  time,  the  maker  of  the  note  bad  become  insolvent,  the 
debt  lost^  and  the  offer  to  return  made  on  the  heel  of  that  event  Delano  y 
Blake,  1 1  Wen.  8&.    3  New  York  Dig.,  p.  42. 
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their  claim  was  founded  on  the  oontract  contained  in  a  bill 
of  lading,  for  the  delivery  of  goods  shipped  on  board  the 
defendant's  vessel. 

Livingston,  J.,  delivered  the  opinion  of  the  court.  Wo 
are  to  determine,  not  whether  the  affidavit  now  read  ^ould 
have  been  the  proper  basis  of  an  attachment,  but  whether 
the  demand,  as  now  disclosed,  is  sufficient  to  support  it 
Although  by  the  terms  of  the  oath  the  creditor  is  to  swear 
that  the  party  is  indebted  to  him  in  the  sum  of  one  hun- 
dred  dollars  or  upwards,  it  does  not  follow  that  the  demand 
is  to  be  certain  as  to  fall  within  the  technical  definition  of 
a  debt,  or  as  to  be  susceptible  of  liquidation,  without  the  in* 
tervention  of  a  jury.  The  law  is  remedial,  and  should  be  so 
construed  as  to  embrace  as  many  cases  as  possible.  Being 
indebted  is  synonymous  with  owing ;  it  is  sufficient,  there- 
fore, if  the  demand  arise  on  contract  The  other  pro- 
visions of  the  act  plainly  indicate,  that  its  relief  was  to  ex- 
tend thus  far  at  least,  and,  if  the  whole  act  be  construed  to- 
gether, leave  but  little  or  no  doubt  on  the  subject  The 
16th  section  declares,  that  in  case  a  controversy  arise  con- 
cerning any  claim,  debt,  or  demand,  respecting  the 
estate  of  *the  debtor,  the  trustees  may  have  it  [*324] 
settled  by  reference ;  and  by  the  21st  section,  the 
attachment  may  be  superseded,  if  the  debtor  will  give  se- 
curity to  appear  and  plead  to  any  action  to  be  brought 
against  him  in  any  court  of  law  or  equity,  and  to  pity  such 
sum  as  shall  be  recovered  against  him.  It  is  very  evident 
from  these  sections  that  it  was  not  intended  to  confine  the 
remedies,  either  in  favor  of,  or  against,  such  estate,  to  cases 
of  ascertained  and  liquidated  debts.  Else  why  speak  of 
any  claim  in  the  first,  and  why  compel,  by  the  other,  the 
party,  in  order  to  get  rid  of  this  process,  to  appear  to  any 
suit  in  law  or  equity.  These  terms  are  broad  enough  to 
include  at  least  all  demands  originating  in  contract  Nor 
can  it  make  any  difference  whether  the  goods  in  the  pre- 
sent case  were  not  delivered  at  all,  or  delivered  in  a  da- 
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maged  condition.  In  either  case  the  demand  arises  on  thd 
bill  of  lading.  Nor  ought  the  form  of  declaring  to  vary 
the  case.  In  the  first  case,  the  party  might  certainly  de- 
clare, generally,  that  the  goods  did  not  come  to  hand,  with- 
out stating  that  this  was  owing  to  the  negligence  or  care- 
lessness of  the  master,  and  if  this  general  form  of  declaring 
cannot  be  pursued  in  the  latter  case,  it  can  and  ought  to 
make  no  difierence.  In  both  cases  the  owners  are  liable  on 
the  contract  of  the  master,  as  much  as  if  they  had  signed  it 
themselves.  Nor  can  the  difficulty  of  ascertaining  the  pre- 
cise damage  make  any  difference.  This  must  always  be 
more  or  less  liable  to  some  uncertainty.  To  obtain  a  li- 
quidation a  reference  may  be  resorted  to,  and  if  the  trustees 
will  not  submit  to  one,  they  may  be  sued,  and  a  jury  will 
settle  the  quantum  of  the  demand.  If  a  carpenter  contracts 
to  build  a  house  for  a  given  sum,  and  does  it  so  negligently 
that  it  falls  the  very  day  it  is  finished,  and  then  absconds 
possessing  a  large  property,  it  would  be  strange  that  I 
should  have  no  remedy,  because  it  be  necessary  to  declare 
against  him  for  a  misfeasance  or  nonfeasance,  or  because  it 
may  require  some  little  calculation  to  settle  the  damages. 
The  substantial  inquiry,  in  this  stage  of  the  proceeding, 

must  be  to  ascertain  whether  the  party  has  a 
[*325]     *legal  claim  arising  on  contract,  not  by  what  kind 

of  action  it  is  to  be  enforced,  which  has  ever  ap- 
peared to  me  a  very  fallacious  mode  of  testing  questions  of 
this  kind.  From  the  whole  tenor  of  the  act  it  is  very  evi- 
dent, whatever  may  be  the  phraseology  of  its  first  clause, 
that  its  design  was  to  place  the  property  of  a  debtor  in 
trustees  for  the  payment,  not  solely  of  debts  within  the  le- 
gal acceptation  of  that  term,  but  of  every  demand  con- 
tracted against  his  estate,  as  well  those  due  to  the  attach* 
ing  party,  as  to  others,  and  in  like  manner  to  give  the 
trustees  a  remedy  as  broad  against  third  persons.  If  we 
once  begin  to  refine  or  make  nice  distinctions  on  this  subject| 
no  one  can  say  where  we  shall  land.  The  act  will  soon  be 
repealed  or  become  a  dead  letter.     As  this  demand,  then, 
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is  founded  on  contract,  it  can  be  of  no  importance  in  what 
way  the  injury  arose,  nor  can  we  say  it  is  of  a  kind  not  to 
support  the  attachment.  The  supersedeas  is,  thereforey 
denied.(l) 

[1]  The  New  York  Code  of  1852  contains  tlie  following  pravisions  relatiTe 
to  attachments : — 

In  an  action  for  the  recovery  of  money,  against  a  corporation  created,  by 
or  under  the  laws  of  any  other  state,  government,  or  country,  or  against  a 
defendant  who  is  not  a  resident  of  this  state,  or  against  a  defendant  who  has 
absconded  or  concealed  himself  as  hereinafter  mentioned,  the  plaintiff)  at  the 
time  of  issuing  the  summons,  or  at  any  time  afterwards,  may  have  the  pro* 
perty  of  such  defendant  attached,  in  the  manner  hereinafter  prescribed,  as  % 
security  for  the  satisfaction  of  such  judgpinent  as  the  plaintiff  may  recover. 

A  warrant  of  attachment  must  be  obtained  from  a  judge  of  the  court  iu 
which  the  action  is  brought,  or  from  a  county  judge. 

The  warrant  may  be  issued  whenever  it  shall  appear  by  affidavit,  that  a 
cause  of  action  exists  against  such  defendant,  specifying  the  amount  of  the 
cleim,  and  the  grounds  thereof)  and  that  the  defendant  is  either  a  foreign 
corporation,  or  not  a  resident  of  this  state,  or  has  departed  therefrom  with 
intent  to  defhiud  his  creditors  or  to  avoid  the  service  of  a  summons,  or  keeps 
himself  concealed  therein  with  the  like  intent 

Before  issuing  the  warrant,  the  judge  shall  require  a  written  undertaking 
'm  the  part  of  the  plaintiff,  with  a  sufficient  surety,  to  the  effect,  that  if  the. 
defendant  recover  judgment,  the  plaintiff  will  pay  all  costs  that  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may  sustain,  by  reason 
of  the  attachment,  not  exceeding  the  sum  specified  in  the  undertaking,  which 
shall  be  at  least  two  hundred  and  fifly  dollars. 

The  warrant  shall  be  directed  to  the  sheriff  of  any  county  in  which  pro- 
perty of  such  defendant  may  be,  and  shall  require  him  to  attach  and  safely 
keep  all  the  property  of  such  defendant  within  his  county,  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  the  plaintiff's  demand  together  with  costs  and 
expenses.  The  amount  of  which  must  be  stated  in  conformity  with  the  com- 
plaint, together  with  costs  and  expenses.  Several  warrants  may  be  issued 
at  the  same  time  to  the  sheriffs  of  different  counties. 

The  sheriff  to  whom  such  warrant  of  attachment  is  directed  and  delivered, 
shall  proceed  thereon  in  all  respects,  in  the  manner  required  of  him  by  law 
in  case  of  attachments  against  absent  debtors,  shall  make  and  return  aa  in- 
ventory, and  shall  keep  the  property  seized  by  him,  or  the  proceeds  of  such 
as  shall  have  been  sold,  to  answer  any  judgment  which  may  be  obtained  in 
such  action,  and  shall,  subject  to  the  direction  of  the  court  or  judge,  collect 
and  receive  into  his  possession  all  debts,  credits  and  effects  of  the  defendant. 
The  sheriff  may  also  take  such  legal  proceedings,  either  in  his  own  name  oi 
in  the  name  of  such  defendant,  as  may  be  necessary  for  that  purpose,  and 


825  a  CASES  IN  THE  SUPREME  COURT. 

Lgdox  y.  Howland. 

discontinue  the  same  at  such  times  and  on  such  tenns  as  the  court  or  judgt 
may  direct.  ^ 

If  any  property  so  seized  shall  be  perishable,  or  if  any  part  of  it  be  claimed 
by  any  other  person  than  such  defendant,  or  if  any  part  of  it  consist  of  a 
vessel,  or  of  any  share  or  interest  therein,  the  same  proceedings  shall  be  liad 
in  all  respects  as  are  provided  by  law  upon  attachments  against  absent 
debtors. 

Tlie  rights  or  shares  which  such  defendant  may  have  in  the  stock  of  any 
association,  or  corporation,  together  with  the  interest,  and  profits  thereon, 
and  all  other  property  in  this  state  of  such  defendant,  shall  be  liable  to  be 
attached  and  levied  upon  and  sold  to  satisfy  the  judgment  and  execution. 

l^he  execution  of  the  attachment  upon  any  such  rights,  shares,  or  any 
debts  or  other  property  incapable  of  manual  delivery  to  the  sheriff,  shall  be 
made  by  leaving  a  certified  copy  of  the  warrant  of  attachment  with  the  pre- 
sident or  other  head  of  the  association  or  corporation,  or  the  secretary, 
cashier,  or  managing  agent  thereof,  or  with  the  debtor  or  individual  holding 
such  property,  with  a  notice  showing  the  property  levied  on. 

Whenever  the  sheriff  shall  with  a  warrant  of  attachment,  or  execution 
against  the  defendant«  apply  to  such  officer,  debtor  or  individual,  for  the  pur- 
pose of  attaching,  or  levying  upon,  such  property,  such  officer,  debtor,  or  in- 
dividual, shall  furnish  him  with  a  certificate  under  his  hand,  designating  the 
number  of  rights  or  shares  of  the  defendant  in  the  stock  of  such  association 
or  corporation,  with  any  dividend,  or  any  incumbrance  thereon,  or  the 
amount  and  description  of  the  property,  held  by  such  association,  corporation 
or  individual,  for  the  benefit  o(  or  debt  owing  to  the  defendant  If  such 
officer,  debtor  or  individual  refuse  to  do  so,  he  may  be  required  by  the  court 
or  judge  to  attend  before  him,  and  bo  examined  on  oath,  concerning  the 
lame,  and  obedience  to  such  orders  may  be  enforced  by  attachment 

In  case  judgment  be  entered  for  the  plaiatitf,  in  such  action,  the  sherilt 
shall  satisfy  the  same  out  of  the  property  attached  by  him,  if  it  shall  be  suffi- 
cient for  that  purpose ; 

1.  By  paying  over  to  such  plaintiff  the  proceeds  of  all  sales  of  perishable 
property,  and  of  any  vessel,  or  share  or  interest  in  any  vessel  sold  by  him, 
or  of  any  debts  or  credits  collected  by  him,  or  so  much  as  shall  be  necessary 
to  satisfy  such  judgment ; 

2.  If  any  balance  remain  due,  and  an  execution  shall  have  been  issued 
on  such  judgment,  he  shall  proceed  to  sell  under  such  execution  so  much  of 
the  attached  property,  real  or  personal,  except  as  provided  in  subdivision 
four  of  this  section,  as  may  be  necessary  to  satisfy  the  balance,  if  enough  for 
that  purpose  shall  remain  in  his  hands;  and  in  case  of  the  sale  of  any  rights 
or  shares  in  the  stock  of  a  corporation  or  association,  the  shenff  shall  exe- 
cute to  the  purchaser  a  certificate  of  sale  thereof^  and  the  purchaser  shall 
thereupon  have  all  the  rights  and  privileges  in  respect  thereto  which  were 
bad  by  such  defendant. 

3.  If  any  of  the  attached  property  belonging  to  the  defendant,  shall  hav« 
paased  out  of  the  hands  of  the  sheriff  without  having  been  sold  or  converted 
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Into  money,  such  sheriff  shall  re-possess  himself  of  the  same,  and  for  that 
purpose  shall  have  all  the  authority  which  he  had  to  seize  the  same  under 
the  attachment,  and  any  person  who  sliall  wilftilly  conceal  or  withhold  such 
property  from  the  sheriflEJ  shall  be  liable  to  double  damages  at  the  suit  of  the 
party  injured. 

4.  Until  the  Judgment  against  the  defendant  shall  be  paid,  the  sheriff  may 
proceed  to  collect  the  notes,  and  other  evidences  of  debt  and  tlie  debts  that 
may  have  been  seized  or  attached  under  the  warrant  of  attachment,  and  to. 
prosecute  any  bond  he  may  have  taken  in  the  course  of  such  proceedings^ 
and  apply  the  proceeds  thereof  to  the  payment  of  the  judgment. 

When  the  judgment  and  all  costs  of  the  proceedings  shall  have  been  paid, 
the  sheriff,  upon  reasonable  demand,  shall  deliver  over  to  the  defendant  the 
residue  of  the  attached  property  or  the  proceeds  thereof. 

The  actions  herein  authorized  to  be  brought  by  the  sheriff  may  be  prose- 
cuted by  the  plaintiff  or  under  his  direction,  upon  the  delivery  by  him  to 
the  sheriff  of  any  undertaking  executed  by  two  sufficient  sureties,  to  the  effect 
that  the  plaintiff  will  indemniQr  the  sheriff  from  all  damages,  costs  and  ex? 
penses  on  account  thereof  not  exceeding  two  hundred  and  fifty  dollars 
in  any. one  action.  Such  sureties  shall  in  all  oases,  when  required  by  the 
sheriff,  justify,  by  making  affidavit  that  each  is  a  householder,  and  worth 
doable  the  amount  of  the  penalty  of  the  bond,  over  and  above  all  demands 
and  liabilities. 

If  the  foreign  corporation  or  absent  or  absconding  or  concealed  defendant, 
recover  judgment  against  the  plaintiff,  in  such  action,  any  bond  taken  by 
the  sheriff,  except  such  as  are  mentioned  in  the  last  section,  all  the  proceeds 
of  sales  and  moneys  collected  by  him,  and  all  the  property  attached  remain- 
ing in  his  hands,  shall  be  delivered  by  him  to  the  defendant  or  his  agent  on 
request,  and  the  warrant  shall  be  discharged,  and  the  property  released 
therefrom. 

Whenever  the  defendant  shall  have  appeared  in  such  action,  he  may  apply 
to  the  officer  who  issued  the  attachment,  or  to  the  court,  for  an  order  to  dis- 
charge the  same,  and  if  the  same  be  granted,  all  the  proceeds  of  sal^  and 
moneys  collected  by  him,  and  all  the  property  attached  remaining  in  his 
hands,  shall  be  delivered  or  paid  by  him  to  the  defendant  or  his  agent  and 
released  from  the  attachment. 

Upon  such  application,  the  defendant  shall  deliver  to  the  court  or  officer 
an  undertaking  executed  by  at  least  two  sureties,  resident  and  freeholders  in 
this  state,  approved  by  such  court  or  officer,  to  the  effect  that  the  sureties 
will  on  demand  pay  to  the  plaintifif;  the  amount  of  the  judgment  that  may  be 
recovered  against  the  defendant  in  the  action,  not  exceeding  the  sum  speci- 
fied in  the  undertaking,  which  shall  be  at  least  double  the  amount  claimed 
by  the  plaintiff  in  his  complaint 

When  the  warrant  shall  be  fully  executed  or  discharged,  the  sheriff  shall 
return  the  same,  with  his  proceedings  thereon^  to  the  oourt  in  which  the 
action  was  brought 
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The  sheriff  shall  be  entitled  to  the  same  fees  and  compensation  for  serrioes 
and  the  same  disbursements  under  this  title,  as  are  allowed  bj  law  for  Hke 
services  and  disbursements  under  the  proTiaions  of  chapter  five,  tttto  on^  and 
iwrt  two  of  the  Rerised  Statutes. 


Link  against  Beuneb. 

A  sale  of  the  services  of  a  slave,  is  the  same  as  a  sale  of  a  8lave.[l] '  A  sUts 
imported  in  to  the  state  after  June,  1785,  and  fold  after  October^  180L,  ia 
wiUiin.  the  protection  of  the  act.  of  1788,  aq4  entitled  to  be  free,  aotwith- 

,  standing  the  law  of  1788  is  repealed  bj  that  of  April,  1801  he  haying  ac- 
quired, under  the  statute  of  1783,  a  right  not  to  be  sold,  which  right  ia 
preserved  to  him  by  the  proviso  in  the  repealing  act  of  1801. 

.  This  was  an  actioa  to  ri^cover  tb^  amounts  paid  for  tba 
services  of  a  negro  man  named  Bartlej,  and  brought  up 
on  the  following  case. 

By  an  act  of  the  legislature,  passed  in  1788,  proprietors 
introducing  slaves  into  this  state,  after  the  J[:St  day  of  June, 
1786^  were  prohibited  fnom  selling  them  as  slaves,  and 
such  persons,  if  ^'  sold  contrary  to  the  true  intent  and 
meaning  of  the  act,"  were  declared  to  be  free. 

In  1794,  Jasper  Parsons,  the  former  owner  of  the  negro 
in  question,  brought  bim  into  this  state.  On  the  8th  of 
April,  1801,  by  the  6th  section  of  another  law  respecting 
slaves,  it  was  enacted,  "That  if  any  person  whatsoever, 
within  this  ptate,  shall,  under  any  color  or  pretext  what- 
ever, sell  as  a  slave,  or  transfer  for  any.  p^od  whatever, 
any  person  who  shall  'hereafter  be  imported  or  brought 
into  this  state  as  a  slave,"  "  every  person  so  imported  or 
brought  into  this  stat^,  and  sold  coDtrary  to  the 
[*82|Si]  .  trqe  intent  ^aud  meaning.of  this  act,  shall  be  free." 
On  the  same  day  it  was  ordained  by  another  stat^ 

[1]  An  agreement  by  the  owner  of  a  negro  slave,  that  the  slave  ahaU 
work  Jbr  another  during  his  life;  provided  that  if  the  vendee  sell  him  within 
two  years,  he  shall  pay  the  vendor  one-half  the  purchase  money,  is  a  sale  of 
the  slave.     TrongoU  v.  Byera^  5  Cow.  480. 
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ute,  (1  Bev.  Laws,  619,  c.  189,)  that  ^*  all  acts  and  parts  of 
acts,  heretofore  passed  by  the  legislature  of  this  state,  which 
come  within  the  purview  or  operation  of  any  of  the  acts 
passed  daring  the  present  session  of  the  legislature,  com- 
monly called  the  revised  acts,  shall  be,  and  the  same  are 
hereby  r3pealed  from*  and  after  the  first  day  of  October 
next;  provided,  however,  that  such  repeal  shall  not  affect 
any  act  done,  right  accrued,  &c.,  previous  to  the  said  first 
day  of  October  next,  but  every  such  act  and  right  shall  re- 
main as  valid,  &c.,  as  if  all  the  acts  and  parts  of  acts  here* 
by  intended  to  be  repealed,  had  remained  in  full  force." 

In  March,  1803,  when  the  negro  above  named  was  18 
years  old,  Parsons,  for  a  bonajide  consideration,  transferred 
to  the  defendant  his  services  for  20  years,  by  a  regular  in- 
denture, containing  a  clause  of  manumission  at  the  expira- 
tipn  of  that  time.  In  April,  1804,  the  defendant,  for  the 
sum  of  226  dollars,  by  indorsement  assigned  the  residue 
of  the  term  to  the  plaintiff,  into  whose  service  the  negro 
entered,  but  on  the  16th  of  August  following  deserted  it, 
claiming  to  be  free. 

It  was  how  submitted  to  the  court  whether,  under  the 
above  circumstances,  he  was  entitled  to  freedom?  if  so,  the 
right  to  recover  was  admitted. 

Harison,  for  the  plaintiff.  This  is  a  case,  arising  on  the 
law,  as  it  stood  antecedent  to  the  last  statute  on  this  sub- 
ject. It  must  be  considered  on  the  footing  of  the  act  of 
1788;  for  that  of  1801  did  not  introduce  new  regulations, 
so  much  as  confirm  the  old,  of  which  it  makes  a  part.  By 
the  first  of  these  statutes,  slaves  introduced  into  this  state, 
after  the  first  of  June,  1786,  and  sold  as  such,  are  declared 
to  be  free. 

But  here  it  may  be  said,  the  negro  in  question  was  not 
sold  as  a  slave.  Allowing  him  not  to  have  been  disposed 
of  iniodidem  verbis  as  a  slave,  the  transfer  is,  in  effect,  the 
same,  for  it  is  to  last  for  20  years  of  the  life  of  a  man  of 
18.    This  would  exhaust  all  the  valuable  portion  of  his 
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existence,  and  if  not  within  the  strict  letter  of  the 
[*327]     law  *of  1788,  is  clearly  within  the  proviso  of  the 

5th  section  of  that  of  1801.  It  is  there  declared, 
any  person,  "  under  any  color  or  pretext,"  sold  as  a  slave, 
"or  transferred  for  any  period  whatever,**  "contrary  to 
the  true  intent  and  meaning"  of  the  act^  shall  be  free. 
The  true  intent  and  meaning  of  the  legislative  provisions, 
on  this  subject,  were,  from  the  first,  to  prevent  the  impor- 
tation and  trafic  in  slaves.  Courts  have,  therefore,  been 
liberal  in  the  exposition  of  these  ordinances,  and  extended 
their  principles  to  transactions  not  within  the  words,  but 
the  mischief.  A  case  arose,  where  a  man,  who  had  deserted 
from  his  master's  service  in  another  state,  was  sold  here 
for  a  period  which  would  wear  out  the  prime  of  his  days, 
and  yet,  though  he  was  not  imported,  nor  sold  as  a  slave, 
the  court  held  the  manner  of  a  slave's  entering  into  this 
state  to  be  an  immaterial  circumstance,  not  inquirable  into ; 
and  that  the  transfer  was  a  mere  evasion  of  the  act,  which 
would  become  a  dead  letter,  if  sales  of  services  were  to  be 
tolerated.  It  follows  that  the  insertion  of  that  word,  in  the 
conveyance  from  Parsons,  does  not  make  this  transaction 
less  a  sale,  nor  in  the  least  impeach  the  negro's  title  to 
freedom. 

Radcliff^  contra.  The  act  of  1788,  having  been  repealed 
in  1801,  cannot  affect  a  sale  in  1803.  But  allowing  that 
this  case  might  be  covered  by  the  act  of  1788,  still  we  con- 
tend it  is  not  within  the  provisions  of  that  law,  because 
they  are  applicable  only  to  sales  for  life.  In  Saber  v.  Hitch' 
cock,  decided  in  this  court  in  October,  1800,  and  from  hence 
carried  into  the  court  of  errors,  it  was  adjudged  that  the 
sale  by  the  executor  in  that  case,  of  the  services  of  a  slave 
to  continue  in  service  so  long  as  the  parties  should  agree, 
was  not  within  the  statute.  In  the  same  term  the  deter- 
mination alluded  to  by  the  learned  counsel  on  the  opposite 
side,  took  place.  It  was  in  the  case  of  Fish  v.  Fitcher  ;  but 
that  was  essentially  different  from  the  one  now  before  the 
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oourt  There  a  runaway  slave  from  New  Jersey,  of  25 
years  of  age,  was  sold  for  20  years,  with  a  power  of  exer- 
cising during  that  period  all  the  authorities  of  a  master  in 
correcting,  imprisoning,  &c.,  and  at  the  expiration 
of  the  time  to  revert  to  his  *former  owner.  This  [*328] 
was  ruled  to  be  an  evasion  of  the  act ;  but  the  de- 
cision was  only  by  a  majority  of  the  court,  Lewis  and 
Benson,  justices,  dissenting. 

Kent,  Ch.  J.  The  principle  of  the  judgment  was,  that 
a  mere  alteration  in  the  words  of  sale  did  not  vary  the  con- 
struction we  ought  to  give  to  the  statute. 

Radcliff.  Whatever  may  have  been  the  principle  of  the 
decision,  as  it  arose  under  the  act  of  1788,  it  cannot  govern 
the  present  case,  which  must  be  determined  according  to 
the  provisions  of  the  law  of  1801,  repealing,  without  re- 
servation, the  statute  of  1788.  It  was  a  substitute  for  the 
former  regulations,  which  were  then  totally  done  away,  and 
had  only  a  prospective  view  to  future  cases ;  to  slaves 
"thereafter"  imported.  A  sale,  therefore,  in  1803,  of  a 
slave  brought  into  this  state  in  1794,  cannot  be  within  the 
operation  of  the  law  of  1801.  And  as  the  act  of  1788  was 
in  1801  totally  repealed,  a  transaction  in  1803  must  be 
equally  without  the  statute  of  1788.  The  repealing  act  of 
1801  abrogates  all  acts  within  the  purview  of  the  revised 
laws ;  the  law  of  1788  was  within  the  purview  of  that  of 
1801,  and  being  so  repealed,  cannot  form  one  system  with 
the  revised  laws, 

Kent,  Ch.  J.  Are  not  all  rights  acquired  saved  by  the 
repealing  act  of  1801  ?  and  had  not  the  negro,  under  the 
act  of  1782,  acquired  iome  right? 

Badcliff,  No.  A  right  not  to  be  sold  is  not  a  legal 
right  within  the  act.  To  acquire  a  right  some  act  must  be 
done,  and  the  very  transfer  gave  him  a  right  he  had  not 
before,  for  it  contains  a  manumission. 
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Livingston,  J.  Was  the  declaration  that  he  should  be 
manumitted  a  manumission  ?  and  supposing  the  negro  noi 
to  be  free,  would  he  not,  if  no  further  act  had  been  done^ 
have  continued  the  servant  of  his  former  owner^  and  enti* 
tied,  under  our  present  law,  to  demand  support  of  Par* 
sons? 

Baddiff.  I  conceive  not;  for  the  words  are  like  those 
in  a  lease  where  words  in  prcesenti  are  used.  There  is 
nothing  to  prevent  the  operation  of  such  a  manumission. 

Harison,  in  reply.  The  case  of  Saber  v.  Hitch* 
[*829]  cock  proceeded  *on  the  ground  of  its  being  a  sale 
by  an  executor ;  therefore,  to  be  considered  as  a 
sale  by  due  course  of  law,  and  not  as  the  voluntary  act  of 
the  party,  which  alone  the  statute  was  meant  to  prohibit 
All  slaves  imported  under  the  act  of  1788  had  a  clear  legal 
right  of  not  being  sold  to  any  new  master,  and  to  be  free 
if  they  were  so  sold.  This  right  is  preserved  by  the  clause 
in  the  repealing  statute  of  1801.  That  law  did  not  change 
the  situation  of  slaves ;  it  preserved  all  their  rights  entire. 
As  to  the  manumission,  it  ought  to  have  been  by  way  of 
covenant.     There  is  no  making  free  in  fuiuro. 

Per  Curiam,  The  sale  in  this  case  is  within  the  princi* 
pie  of  Fish  v.  Fitcher,  and  an  evasion  of  the  act  of  1788. 
Under  that  law,  the  negro  acquired  a  right  not  to  be  sold ; 
an  important  right  which  secured  him  against  a  change  of 
master;  he  also  acquired  a  further  right  of  being  free  if 
that  right  was  invaded.  These  rights,  the  proviso  of  the 
repealing  act  of  1801  continued  to  him  unimpaired,  for  it 
is  not  possible  to  suppose  that  the  legislature  intended 
to  leave  all  slaves  imported  between  June,  1785,  and  Oc- 
tober, 1801,  out  of  the  protection  of  every  law.[l] 

Judgment  for  the  plaintiff 

[I]  Question  on  the  writ  de  Twmine  replegiando  in  the  case  of  a  sbiye  ea 
eaped  from  the  service  of  his  master ;  and  as  to  the  proof  neceasary  to  be  ex 
bibited.    Dxon  v.  AUender,  18  Wen.  678. 
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The  legifjlatm^  had  thep3wer  to  reqiUre  pereons' to  titled'  tb  the  iMnleef 
6f  ehfldr^n-  horn  of  tflaves  to  cause  a  record  to  he  made  of  the  Ages' of  sbchf 
ehlMreD,  and  in  defeult  thei^(  to  >edtioe  the  tern  of-servitode.'  Orifin  r. 
FoUOTi  14  Wen.  209. 

A  striot  eomptianee  with  t^  terms  of  thid  act  in  thia  particdlair,  mUst  be 
shown,  or  the  term  of  servitude  will  be  reduced.    Id. 

Where  the  iierfioes  of  a  negro  (whose  services  it  was  supposed  might  be' 
disposed  of)  were  sold  (br  a  term  of  five  years,  and  he  left  the  employment 
of  his  master,  asserting  his  freedom,  and  it  appeared  that  he  was  in  fact  fVee 
at  the  tSme  of  the  sale  t  it  was  held,'  in  an  action  by  the'  vendor  against  the 
vendee,  to  recover  the  sum  agreed  tb  be  paid  fbr  his  services,  that  the  oon* 
sideration  of  the  promise  to  pay  was  illegal,  and  in  analogy  to  the  rule  of 
law  applicable  to  the  sale  of  chattels,  and  that  the  assertioiv  of  A'eedom  in 
this  case,  was  equivalent  to  the  legal  eviction  of  a  vendee,  on  the  claim  of 
the  true  owner.    LMnQskm  v.  Bttta,  10  Wen.  384. 

If  the  owner  of  a  slavey  who  executes  a  deed  of  manumission,  does  not 
deliver  it  to  the  slave,  or  to  some  person  for  his  benefit,  the  mamimission  is 
not  complete,  and  the  slave  is  not  fVee.    Petry  v.  Christy  19  J.  R.  63. 

Where  the  owner  of  a  slave  promised  to  manumit  the  slave,  his  wife  and 
child,  on  his  procuring  good  aotes  for  $200,  and  giving  his  own  note  for 
$75 ;  and  the  slave  accordingly  procured  and  gave  the  notes  to  G.,  who  ap- 
proved of  them  and  executed  a  deed  of  manumission,  and  procured  the  usual 
'certificate  from  the  overseers  of  the  poor,  but  refused  to  deliver  the  deed, 
and  kept  it  with  the  other  papers  in  his  hands  for  more  than  two  years;  dur* 
ing  which  time  he  detained  the  mail,  his  wife  and  child,  as  slaves;  in* ao 
action  against  C,  the  maker  of  one  of  the  notesj  which  was  payable  in  five 
months;  held,  that  the  freetlom  of  the  slaves  being  the  consideration  on 
which  the  note  was  given,  there  waa  a  failure  of  consideration,  and  that  O. 
was  not  entitled  to  recover.    Id. 

Where  a  slave  escaped  from  one  state  into  another,  and  is  pursued  by  his 
owner,  and  taken  before  a  magistrate,  and  the  magistrate,  in  pursuance  of 
the  law  of  congress,  examines  into  the  matter,  and  grants  a  certificate  that 
the  slave  owes  service  or  labor  to  the  person  claiming  him,  and  allows  tho 
claimant  to  remove  him  to  the  state  from  which  he  fled,  the  claimant  cannot 
be  prevented  from  removing  him  by  a  writ  de  JionUne  replegiandot  sued  out 
under  the  authority  of  a  state  law.  Jaek  ^r.  Martin^  12  Wen.  311^  8.  0.,  14 
Wen.  607. 

The  right  of  legislation  on  this  subject  belongs  exclusively  to  the  national 
government ;  and  if  such  right  be  conceded  to  have  been  originally  concur- 
rent, after  the  exercise  of  its  power  by  the  national  government,  all  control 
over  the  subject  of  the  state  governments  necessarily  ceases,  so  as  to  avoid 
the  effect  of  adverse  and  conflicting  legislation.  In  cases  of  collision,  state 
laws  yield  to  the  superior  authority  of  the  laws  of  the  general  government 
Id. 

To  entitle  the  owner  of  a  sale  to  the  beneflt  of  the  provisions  of  the  eon 
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ititatioQ  and  laws  of  the  IJnitod  States  in  this  respect^  it  is  not  neceflsarf 
that  he  should  be  a  citizen  of  the  state  Omm  which  the  slave  fled ;  it  is  only 
Incarobent  upon  him  to  show,  that  under  the  laws  of  the  state  from  which 
(he  slave  escaped,  he  is  entitled  to  the  service  or  labor  of  the  slave.    Id. 

It  seems  that  the  owner  or  his  agent  may,  in  the  first  instance,  without 
process,  arrest  a  fugitive  slave.    Id.  • 

Where  a  Aigitive  slave,  on  being  brought  before  an  officer  on  a  habeas 
corpus^  sues  out  a  writ  homine  repUgiando^  and  judgment  upon  that  writ  is 
given  for  the  claimant,  it  is  the  duty  of  the  officer  allowing  the  habeas  corpus 
to  grant  a  certificate  authorizing  the  removal  of  the  fugitive.  Ex  parts 
Fhyd  V.  The  Recordfr  of  New  York,  11  Wen.  180. 

D.  owned  a  slave  which  he  agreed  to  manumit  on  six  and  a  half  years' 
fkithful  service.  He  then  sold  the  slave  to  B.  who  manumitted  him  before 
that  time  had  expired,  without  obtaining  a  certificate  of  the  slaveys  ability  to 
maintain  himself,  pursuant  to  the  statute,  (sess.  40,  a  137,  &  7 ;)  and  he 
being  in  fact  unable  to  maintain  himself,  at  the  time  of  the  manumission. 
The  slave  aderward  became  chargeable  to  the  town  of  Bethlehem,  whose 
overseers  of  the  poor  expended  money  upon  an  ordor  of  maintenance  for  his 
support.  Held,  tliat  B.  was  liable  to  the  overseers,  in  an  action  for  such 
money  upon  the  statute,  (sess.  40,  c.  137,  &  7.)  Warren  v.  Brooks,  7  Cow. 
218. 

Held  also,  that  no  notice  to  B.  to  maintain  the  pauper  was  necessary, 
previous  to  the  expenditure.    Id. 

Held  also,  that  no  adjudication  of  two  justices,  as  to  the  pauperis  place  of 
settlement,  was  necessary.  But  that  the  manumitting  master  is  liable,  upon 
the  statute,  to  any  town  to  which  the  sluve  may  become  a  charge.     Id. 

The  settlement  of  a  slave  follows  that  of  his  master.     Id. 

If  he  gain  a  settlement,  in  bis  own  right,  the  town  to  which  he  becomes 
chargeable  may  elect  to  remove  him  to  that  place  of  settlement ;  or  charge 
his  former  master.    Id. 

It  is  proper  and  necessary  that  an  order  of  maintenance  should  be  ob- 
tained, in  order  to  charge  the  master.    Id. 

That  a  negro  works  for,  and  is  claimed  by  one  as  a  slave,  is  prima  fads 
evidence  that  he  is  a  slave.     Trungott  v.  Byers,  5  Cow.  480. 

An  agreement  by  the  owner  of  a  negro  slave,  that  the  slave  shall  work 
lor  another  during  his  life  ;  provided  that,  if  the  vendee  sell  him  within  two 
years,  he  shall  pay  the  vendor  one-half  the  purchase  money,  is  a  sale  of  the 
slave  ;  and  though  his  term  of  slavery  would  be  out  in  1827,  yet  it  passes 
all  the  interest  of  the  owner.    Id. 

The  owner  of  a  slave  who  deserts  his  master  and  works  for  another,  need 
not  give  notice  of  his  claim  to  entitle  himself  to  an  action  for  the  slave's 
services     Id. 

Advances  made  to  a  slave  while  wrongfully  in  the  service  of  another,  ars 
not,  however  necessary  they  were,  a  matter  of  set-off  against  the  owner,  io 
an  action  for  his  slaveys  services.     Id. 

A  parol  agreement  with  a  slave  to  manumit  him,  is  void.    Id. 
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An  agreement  by  a  master  with  bis  slaye,  tbat  he  may  work  out  hi4 
freedom  by  working  and  paying  £80,  though  the  slave  leave  his  lervioe,  and 
actually  earn  and  pay  a  part  of  the  money,  and  reAise  to  return  on  being 
ordered  back  by  bis  master  for  default  of  pajring  the  residue,  does  not 
amount  to  the  manumission.    Smith  v.  Hofft  1  Cow.  127. 

Such  an  agreement  is  conditional,  and  does  not  take  efiect  till  the  whole 
donsideration  be  paid.    Id. 

It  seems,  that  such  an  agreement,  though  not  in  writing,  is  valid,  and  if 
performed,  will  work  a  manumission.    Id. 

The  purpose  of  a  written  manumission,  fta,  is  to  avoid  being  answerable 
for  the  future  support  of  the  slave.    Id. 

Evidence  tliat  a  negro  being  imprisoned  in  New  York  as  a  slave,  claimed 
bis  freedom,  and  was  liberated  as  a  free  man,  by  the  police  of  the  city,  is  not 
admissible  against  the  master.    Id. 

Whether  the  declarations  of  a  negro  are  evidence  for  the  master  to  prove 
the  negro  his  slave,  in  an  action  to  recover  his  price  of  the  purchaser  ?    lb. 

It  seems,  they  are.    Id. 

It  seems,  that  at  common  law  a  slave  could  not  contract  matrimony ;  and 
his  right  to  marry  in  this  state  depends  upon  the  statute  of  February  17, 1809, 
(sees.  32,  a  44)  s.  2 ;  5  W.  450 ;  2  R.  L.  201.)  Hence  the  child  of  a  slave 
90uld  not  inherit  at  common  law.  Jackson  ex  dem.  Peoph  v.  Lervey,  5  Cow. 
397. 

At  common  law,  a  slave  was  not  capable  of  taking  lands  either  by  deaceni 
or  purchase.    Id. 

But  by  the  resolutions  and  laws  of  this  state,  a  slave  might  take  landa 
granted  to  him  for  military  services  during  the  revolutionary  war.    Id. 

The  children  of  such  a  slave,  though  bom  of  a  slave,  with  whom  be  had 
contracted  marriage,  before  the  statute  of  February  17,  1809,  (sess.  32,  c  44, 
■.  2 ;  6  W.  450 ;  2  R.  L.  201 ;)  may  inherit.  Jackson  ex  dem.  The  People  v. 
EU,  5  Cow.  314. 

Marriages  between  parties,  where  one  or  both  of  them  are  slaves,  are  legal 
by  the  statute,  (sess.  36,  c  88,)  and  the  isRue  legitimate.  And  where  the 
wife  is  a  free  woman,  and  the  husband  a  slave,  their  condition  is  not  changed 
by  the  marriage ;  but  the  children  follow  the  condition  of  the  mother  as  to 
their  civil  rights,  and  the  mother  has  the  control  and  custody  of  them  dur- 
ing infancy,  as  if  the  father  were  dead.  Overseers  of  Marhletown  v.  Overseers 
1^  Kingston,  20  J.  R.  1. 

If  the  ownef^of  a  slave,  who  executes  a  deed  of  manumission,  does  not 
deliver  it  to  the  slave,  or  to  some  person  for  his  benefit,  the  manumission  ii 
not  complete  and  the  slave  is  not  free.  Petry  v.  Christy,  19  J.  R.  63. 
Matter  of  Nan  Nickel,  U  J.  K  32^ 

Where  the  owner  of  a  slave  promised  to  manumit  the  slave,  his  wife  and 
child,  on  his  procuring  good  notes  for  $200  and  giving  his  own  note  for  $76, 
and  the  slave  accordingly  procured  and  gave  the  notes  to  G.,  who  approved 
of  them,  and  executed  a  deed  of  manumission,  and  procured  the  usual  certi« 
flcate  from  the  overseers  of  thr  poor,  but  refused  to  deliver  the  deed,  and 
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kept  itwith  the  other  papera  in  His  handtf  for  more  than  two-  yeera,  diiifii| 
which  time  he  detained  the  man,  his  wife  ami  ehild,  an  aktvee;  -in  amaeliot 
against  0.,  the  maker  of  one  of  the  notea^  whioh  waapejablein  flf<e  novthet 
held,  that  the  freedom  of  the  alavea  being  the  eonaideratioii  on  whloh  tbc 
note  waa  given,  there  was  a  faiTure  of  consideration,  and  that  G.  was  not  en* 
titled  to  recover.    Id. 

The  plaintiflT  who  had  married  an  execatriz,  who  was  a  legatee  of  all  tlie 
property  of  the  testator,  and  which  included  slaves  bronght  by  feim  from 
Virginia,  sold  a  slave  belonging  to  tlie  testator  at  the  time  of  his  deaths  and 
took  a  promissory  note  for  the  purchase  money,  which  he  applied-  to  the 
payment  of  his  own  debt ;  held,  that  the  sale  was  not  made  by  the*  platntiiF 
it)  his  diaracter  of  executor,  but  in  his  own  private  right  as  owner  of  pro- 
perty acquired  by  his  marriage  with  a  legatee,  and  was,  tliersfora^  contrary 
to  the  statute,  and  void ;  especially  as  the  sale  waa  not  necessary  to  pay  the 
debts  of  the  testator,  and  there  was  evidence  of  its  being  a  contrivance'  to 
evade  the  statute ;  and  that  no  aotkm  could  be  maintained  on  the  note.  Edm 
V.  MiUer,  17  J.  R.  296. 

The  owner  of  a  slave,  by  his  will,  dated  tlie  15th  January,  1813,  declared 
as  follows:  *"I  manumit  and  give  freedom  to  my  negre  woman*  IMl,  and 
her  daughter  Nan,  immediately  af^r  my  decease."  Tlie  testator  afterward 
sold  Nan  as  a  slave  to  C,  and  died;  held,  that  the  sale  of  tlte  slave  by  the 
testator  was,  pro  tantOy  a  revocation  of  his  will,  and  that  N.  was  not  entitled 
to  her  freedom,  afler  his  decease.    MaUer  of  Na%  Niekd,  14  Ji  R.  324. 

Where  a  slave  ran  away  from  his  master,  an  inhabitant  of  Connecticut^ 
and  came  to  the  city  of  New  York,  where  he  was  found  and  sold -by  the 
master  to  a  person,  also  an  inhabitant  of  Connecticut,  then  in  New  York  oo 
business ;  held,  that  this  was  not  such  a  sale  of  a  slave  brouglit  into  the  state 
as  rendered  him  free  under  the  act  Sess.  36,  c  88,  &  23.  Skinner  ▼.  j^Mi; 
14  J.  R.  263. 

Where  two  of  three  tenants  in  common  of  a  slave  manumit  him,  this  ia 
sufficient  to  entitle  liim  to  his  freedom,  especially  where  the  third  joint  owner 
has  for  a  long  time  suffered  him  to  act  as  a  fireeman,  without  claiming  him  a  a 
a  slave,  and  thus  autliorized  the  inference  that  he  also  had  manumitted  tha 
slave.     Oatfteld  v.  Waring,  14  J.  R.  188. 

Where  a  person  brings  a  suit  against  another,  it  seems,  that  be  oaimol 
afterward  claim  the  defendant  as  his  slave.    Id. 

All  presumptions  ought  to  be  made  in  favor  of  personal  liberty.    Id. 

An  action  on  the  case  lie^  for  seducing  and  harboring  the  slave  or  servant 
of  the  plaintiff,  notwithstanding  the  penalty  given  by  the  '*  act  concemliig 
slaves  and  servants,"  which  is  a  cumulative  remedy.  '  Sidmare  v.  £Mft,  18 
J.  R.  322. 

Where  a  person,  by  his  last  will,  manumitted  his  slave  Maria,  and  gars 
"to  Maria  her  daughter  Chloe,  during  her  natural  Mfb;  held,  that  wbetliet 
the  words  "  during  her  natural  life,"  applied  to  Maria  or  Chloe,  and  wbelbeff 
the  children  of  Chloe,  bom  during  the  time  that  Maria  vas  entiUed  to  b«l 
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■enrioes,  beoame  flree  on  the  death  of  M»  or  not,  they  could  not  be  claimed 
by  the  represeotatives  of  the  testator.     OonckUn  r.  Havens,  12  J.  B.  314. 

If  Maria  had  no  legal  repredentativea  on  her  decease,  the  children  of  Chios 
became  free.    Id. 

It  seems,  that  the  words  **  during  her  natural  life,**  are  to  be  referred  to 
theHfeofC.    M. 

But  if  these  were  referred  to  M.,  the  children  of  0.,  born  in  the  lifetime  of 
M.,  became  her  property,  on  the  general  principle  that  the  temporary  pro- 
prietor of  au  animal  is  entitled  to  its  increase.    Id. 

Where  L.,  who  was  the  owner  of  a  slave,  during  the  reyolutionary  war 
left  his  family  and  property  in  this  state,  and  went  into  Canada^  where  be 
resided  until  his  death,  and  his  son  J.  took  the  management  of  his  property, 
and  under  an  execution  against  the  goods  of  J.,  the  sheriff  sold  all  the  right 
and  title  of  J.  in  the  slave;  held,  that  the  property  of  the  slave  continued  in 
L.,  (he  having  never  been  attainted,)  until  his  death,  and  that  it  then  passed 
to  his  executors  and  administrators,  so  that  J.  had  no  property  in  him  which 
could  be  sold  under  an  execution.     CMsUm  r.  RnsaeU^  11  J.  R.  416. 

Parol  declarations,  made  more  than  twenty  years  ago,  by  the  owner  of  a 
■lave,  that  he  purchased  her  to  make  her  fl-ee,  and  that  he  meant  her  to  be 
freed,  were  held  to  be  a  manumission  of  such  slave.  WeHs  v.  Lant,  9  J.  R. 
144. 

Whether,  since  the  statute  of  the  8th  of  April,  1801,  (sess.  24,  c.  188,)  a 
slave  can  be  manumitted  without  some  instrument  in  writing.  .  Id.  See  14 
J.  R.  324. 

Where  the  overseers  of  the  poor  of  the  town  of  0.  gave  a  certificate  in 
writing,  that  "  the  bearer,  J.,  the  slave  of  H.,  was  under  the  age  of  fifty 
years,  and  of  suflSelent  ability  to  get  his  living,"  at  the  bottom  of  which  was 
written,  *'  we  do  hereby  manumit  the  same,"  and  the  whole  signed  by  the 
overseerd,  but  not  by  the  executors  of  H.,  to  whom  tl)e  slave  belonged ;  and 
the  certificate  was  recorded  in  the  office  of  the  olerk  of  the  town ;  held,  that 
this  certificate,  registered  at  the  request  of  H.,  was  conclusive  evidence  to 
charge  the  town  with  the  future  maintenance  of  such  slave,  as  a  pauper. 
Bopkina  r.  FUei,  »  J.  R  226. 

Whether  the  slave  was  duly  manumitted  or  not,  as  rsepected  his  former 
owner,  was  a  question  between  the  slave  and  such  former  owner,  with  which 
the  town  had  no  concern  ;  but,  it  seems,  that  this  was  a  manumission  suffi- 
cient to  conclude  the  owner.     Hopkina  v.  Fieet,  9  J.  R.  226. 

A  person  who  has  been  a  slave,  but  who  has  obtained  his  freedom,  ia 
competent  to  prove  fiicts  which  took  place  while  he  was.a  slave.  Oumie  v. 
Deanes,  1  J.  R.  608. 

A.,  the  owner  of  a  slave  in  this  state,  went  into  Yermont  to  reclaim  the 
slave,  who  had  run  away,  and  resided  there  as  a  freeman.  A.  having  taken 
the  slave,  while  he  was  in  his  possessk>n  B.  took  out  an  attachment  against 
the  slave  for  a  debt,  on  which  the  slave  was  arrested  by  an  officer,  and 
forcibly  taken  out  of  the  possession  of  his  master,  and  imprisoned ;  A.  brought 
an  action  of  trespass  against  B.,  in  this  state,  for  taking  away  his  slave 
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held,  that  under  the  law  of  the  United  StateSi  A.  had  a  right  to  redaim  tb« 
dayo  as  a  Aigitive  fh)m  service :  and  that,  as  the  slave  was  incapable  of 
contracting  a  debt,  the  attachment  was  illegal  and  voidf  and  no  justification 
to  B^  who  was  guilty  of  a  trespass,  for  which  an  action  would  lie  here 
Cflm  V.  Hodges,  9  J.  R.  67. 

A  sale,  under  a  fieri  fojcixu^  of  a  slave  brought  into  this  state^  is  valid 
CoBar  V.  Peabody,  11  J.  R.  68. 

But  if  the  purchaser  sell  him  again,  such  sale  is  contraiy  to  the  act,  and 
void.    Id.' 

A  slave,  aged  twenty-five  years,  ran  away  from  his  master  in  another 
state,  and  came  to  this  state,  and  hb  master  followed  him,  and  entered  into 
an  agreement  with  a  person  residing  hero,  to  let  the  slave  to  him  for  twenty 
years,  for  the  consideration  of  $225,  giving  him  absolute  authority  over  the 
slave;  this  was  an  importation  and  sale  of  the  slave,  within  the  act  of  the 
22d  of  February,  1788.    Fish  v.  Fteher,  2  J.  C.  89. 

So,  where  the  services  of  a  slave  of  eighteen  years  old  were  sold  for 
twenty  years,  for  a  hona  fide  consideration,  by  an  indenture,  containing  a 
clause  of  manumission  at  the  expiration  of  that  time;  held,  that  this  was  an 
evasion  of  the  act  of  1788,  and  that  it  was  a  sale  within  the  statute.  Xtnft 
V.  Bewur^  3  Cai.  R.  32C. 

A  slave  imported  into  this  state  afVer  June,  1785,  and  sold  after  October, 
1801,  is  within  the  protection  of  the  act,  1788,  and  entitled  to  be  free  not- 
withstanding the  law  of  1788  is  repealed  by  that  of  April,  1801 ;  (an  act  to 
repeal  the  acts  and  parts  of  acts  therein  mentioned.  Laws,  vol.  1,  p.  619, 
K.  and  R.,)  he  having  acquired,  under  the  statute  of  1788,  a  right  not  to  be 
■old,  which  right  is  preserved  to  him  by  the  proviso  in  the  repealing  act  of 
1801.    Id. 

In  an  action,  qtU  tarn,  on  the  6th  section  of  the  act  concerning  slaves,  {wem, 
24,  c  188,)  held,  that  the  exception  in  the  clause  was  matter  of  excuse  to 
the  defendant,  and  need  not  be  negatived  by  the  plaintiff  in  his  declaration. 
JIart  V.  Cfew,  8  J.  R.  41. 

That  part  of  the  6th  section  of  the  act  which  declares  that  "  the  slave  ex- 
ported, or  attempted  to  be  exported,  shall  be  free,"  does  not  operate,  unless 
the  master  or  owner  is  conceined  in  the  exportation  ;  but  in  case  of  a  stranger 
or  third  person,  acting  without  the  knowledge  of  the  owner  of  the  slave,  the 
only  penalty  is  the  forfeiture  of  $250.  >  Id. 

A  certificate  of  manumission,  given  to  a  slave,  to  take  effect  on  the  doatk 
of  the  master,  irrevocable,  is  valid.    In  the  case  of  Ibm,  5  J.  R.  365. 

And  if  the  master,  for  a  valuable  consideration,  during  his  lifetime,  sell 
•nd  delivers  him  to  a  third  person,  he  will,  notwithstanding,  on  the  mastei' 
leath,  be  entitled  to  his  freedom.    Id. 

If  the  owner  of  a  slave  give  a  written  promise  to  manumit  him  after 
certain  number  of  years,  on  ocndition  of  his  faithful  service  during  thi^ 
period,  it  is  a  conditional  mai.amis8ion,  obligatory  on  the  master,  and  ot 
which  the  slave  may  avail  himself^  on  the  performance  of  the  oonditao& 
KeUktas  v.  Fleet,  7  J.  R  324. 
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An  agreement  between  A.  and  B.,  hy  whioh  A.  put  to  service  to  B.,  in 
thia  state,  a  slave  owned  by  A.,  and  whom  he  had  brought  into  this  state, 
to  continue  in  such  service  until  the  parties,  or  their  executors,  should  ma« 
tuallj  agree  to  annul  the  agreement,  is  a  sale  within  the  act  of  22d  of  Peb- 
ruary,  1788,  prohibiting  the  sale  of  imported  slavea  Sable  v.  ffitchcodc^  2  J. 
C.  79.    8.  C,  affirmed  in  error.  Id.  488. 

But  that  act  does  not  extend  to  persons  acting  in  a  representative  capacity 
as  executors,  &a,  and  not  as  owners,  or  agents  for  the  owner,  so  as  to  sub* 
Ject  them  to  the  penalty,  and  render  the  slave  free.    Id. 

When  a  sum  of  money  is  paid  in  a  neighboring  state,  to  a  master,  npon 
the  manumission  of  his  slave,  which  slave  immediately  thereafter,  and  with- 
out knowing  that  she  is  free,  binds  herself  by  indenture  to  serve  the  person 
80  paying  for  her,  twelve  years,  and  is  thereupon  brought  into  this  state; 
this  is  an  evasion  of  the  statute  prohibiting  the  importation  of  slaves.  Dubois 
T.  AUen,  A.  N.  P.  94. 

Previous  to  the  statute  of  8th  April,  1801,  s.  24,  c.  188,  a  parol  manumis- 
sion was  sufficient ;  but  since  the  passing  of  that  act,  some  certificate  or  in- 
strument in  writing  is  necessary.    A.  N.  P.  39,  n.  a. 

A  manumission  does  not  rest  upon  the  principles  of  a  contract  depending 
on  a  consideration,  but  it  is  an  act  of  benevolence,  sanctioned  by  the  statute^ 
and  made  Qbligatory  if  in  writing.    lb.    N.- Y,  Dig.,  voL  4,  p.  1162,  d  ieq. 


Gilbert  against  Field, 

In  an  action  for  words  sj^ken  of  an  attorney,  the  declaration  must  allege  t 
coOoquium  respecting  his  profession,  or  it  will  be  fatal  on  a  motion  in  anrest 
of  judgment  [1]  So,  if  two  gravamina  be  stated,  one  of  which  afibrds  us 
cause  of  action,  and  entire  damages  be  given,  judgment  will  be  arrested. 
It  does  not  seem  to  be  actionable  to  say  at  the  time  of  election  of  a  candi- 
date for  a  seat  in  the  legislature,  that  he  has  been  seen  drnnk  and  asleep 
in  the  assembly  room,  and  is  unfit  to  be  a  member. 

Case  for  words  spoken  of  the  plaintiff  in  his  character 
of  attorney,  and  member  of  the  legislature. 

[1]  In  an  action  for  libel  or  slander  it  shall  not  be  necessary  to  state  in  thf 
complaint  any  extrinsic  fkcts,  for  the  purpose  of  showing  the  application  to 
the  plaintiff  of  tlie  defamatory  matter  out  of  which  the  cause  of  action  arose 
See  Code,  1852,  s.  164. 
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'  The  declaration,  after  the  formal  introductory  matter  of 
good  fame,  &c,  without  alleging  any  colloquium  respecting 
the  profession  of  the  plaintiff,  stated,  with  the  proper  innu 
eRdoe9,(a)  that  the  defendant  had  said  ^'Ihave  freqiiently 
seen  him  as  drunk  as  a  coot  in  the  assembly  of  this  state; 
in  the  assembly  while  a  member  thereof;  that  he  was  an* 
fit  for  a  member  of  the  assembly,  and  if  his  character  were 
known  to  the  electors  of  the  county  of  Columbia,  they 
would  not  elect  him  to  represent  them  in  the  assembly ; 
for  during  the  last  session  of  the  assembly,  and  while  a 
member  thereof,  I  have  seen  him  a  number 
[*880]  of  times  come  into  the  assembly  room  *and  fiill 
asleep  therein.  That  he  was  unfit  and  unqualified 
to  be  a  member  of  the  assembly  of  the  state  in  the  legisla- 
ture, for  I  have  frequently  seen  him  drunk,  and  unfit  for 
any  business." 

Woodworth,  for  a  variety  of  reasons,  but  principally  foi 
want  of  a  colloquium,  and  because  the  words  were  not  in 
themselves  actionable,  argued  that  the  judgment  must  be 
arrested. 

W.  W.  Van  Nsss,  contra, 

Livingston,  J.,  delivered  the  opinio^  of  the  court.  In 
arrest  of  judgment  several  objections  are  taken  to  the  de- 
claration, two  of  which,  according  to  decided  cases,  are 
&tal. 

That  it  should  appear  either  from  the  words  themselves, 
or  from  the  pleadings,  or  be  clearly  intended,  that  at  the 
time  of  publishing  the  words,  there  was  a  colloquium  con- 
cerning the  profession  of  the  party  of  whom  the  slander  is 
uttered,  has  been  long  and  repeatedly  settled.    Nor  is  this 

(a)  An  innuendo  will  not  supply  a  eoUo^ium^  but  if  there  be  a  ooHo^um 
sufficient  to  point  the  application  of  the  words  to  the  plaintiff,  and  thej  be 
spoken  maliciously,  judgment  must  be  given  for  him.  Idndsey  v,  Stniih,  1 
Johns.  Rep.  359. 


KBW  YORE,  NOYEMBEB,  1806.  gSd 

Gilbert  t.  Ileld. 

form  of  declaring,  if  it  comport  with  the  fact,  more  dif& 
cult  to  pursue  than  the  one  which  has  been  adopted.  If 
from  the  words  here  it  may  be  inferred,  or  intended,  as  we 
think  it  may,  that  there  was  a  discourse  concerning  the 
plaintiff's  fitness  for  the  office  of  member  of  the  legisla- 
ture, (a)  the  declaration  is  entirely  silent  as  to  any  conver- 
sation about  his  professional  character;  and  as  his  injury 
on  this  score  forms  a  very  essential  part  of  the  gravamen^ 
and  the  damages  are  entire,  a  colloquium  concerning  his 
profession  was  absolutely  necessary.  [1]  For  this  omission 
judgments  have  been  arrested,  or  the  plaintiff  in  other 
stages  of  a  suit  defeated  of  his  remedy.  The  reason  as* 
signed  for  the  rule  is,  that  unless  the  words  appear  to  be 
spoken  concerning  one's  profession,  office,  or  trade,  he  can- 
not lose  or  be  disci'edited  thereby.  If  this  be  thought  by 
some  not  very  satisfactory,  it  would  be  too  much,  with- 
out showing  its  palpable  absurdity,  to  shake  so  many  au< 
thorities  by  permitting  a  looser  mode  of  declaring  at  this 
day.    Judgment  must,  therefore,  be  arrested. 

(a)  According  to  the  Bnglish  decisions,  de&matoiy  words  which  are  action- 
able io  themselves,  are  not  the  less  so  because  spoken  of  a  person  who  is  a 
candidate  for  a  seat  in  parliament  Earvey  v.  Asileyf  1  N.  R.  47.  See  Hep* 
kina  v.  Beadle,  1  Gaines'  Rep.  348. 

[1]  To  maintain  an  action  for  words  spoken,  on  the  ground  that  the/  were 
injurious  to  the  plaintiff  in  his  business  or  occupation,  the  words  must  relate 
to  his  business  character,  and  must  impute  to  him  misconduct  in  that  oha* 
fftcter.    £rdand  v.  ITOorviah,  1  SandC  166. 


END  OF  KOVEMBEB  TERM. 
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PRINCIPAL   MATTERS. 
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ABANDONMENT. 
See  IVBURAKOS,  2,  9,  11. 


ABATEMENT. 

See  EjEoniENT,  2.    Plea  and  Plbad- 
IKO,  1,  6.    PsjLonoB,  23. 


ABSENT  AND  ABSCONDING 
DEBTORS. 

See  Pbaotics,  88,  93. 


ACCOCTNT  CURRENT. 
See  Insuranob,  10. 


ACTION. 

1.  An  action  will  not  lie  before  one 
justice  to  recover  back  the  amount 
of  a  fine,  imposed  on  a  witness  by 
another  justice  for  a  contempt,  in 
a  suit  before  him.    Moort  v.  AmeSy 

170 

See  Ainif  AL8  Ferjb  Natubji,  1.  Debt, 
1,  2,  Qm  Tam  Action.  Real  Ao- 
TION&   Trespass,  1,  3, 4.    Water- 

OOUBSB,  1.     WORDSi    1. 

Vol.  m.  87 


ACTIONABLE  WORDS. 
See  Abbttratiok,  1.    Wobm^  1 


ACTION  ON  THE  CASE. 
See  SsT-Orr,  1. 


ACTS  OF  THE  LEGISLATURE 
CONSTRUED  AND  EXPLAINED 

1.  Act  authorizing  the  arrest  of  ships 
or  vessels  for  debts  contracted  by 
the  master,  owner,  or  consignee,  38 

2.  Act  granting  relief  to  persons  claim- 
ing titles  to  lands  in  the  counties  of 
Cayuga  and  Onondaga,  63 

3.  Act  relative  to  the  money  of  ac- 
count of  this  state,  84 

4.  Act  of  attainder  of  1783,  137 

6.  Act  to  lay  a  duty  on  strong  liquors 
and  for  regulating  inns  a&d  taverns, 

137,  187 

6.  Act  limiting  the  period  of  bringing 
claims  and  prosecutions  against  for- 
feited estates,  197 

7.  Act  for  the  inspection  of  flour  and 
meid,  lOT 
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8.  Act  authorizing  proceedingn  against 
absent    and    absconding    debtors, 

267,  323 

9.  Act  to  regulate  highways,         259 

10.  Act  for  the  relief  of  d^tors  with 
respect  to  the  imprisonannt  of  their 
persons,  267,  274. 

11.  Act  of  1788,  respecting  slaves, 

325 

12.  Act  of  April,  1801,  respecting 
slaves,  325 

13.  RopeaUng  Act  of  April,  1801,  326 


ADJOURNMENT. 
See  pRAoncK,  76,  78. 


AFFIDAVIT. 

See  Praotiob,  4,  H  16, 19,  28,  34,  37, 
39,  40,  41.  46,  48,  56,  57,  62,  83. 
Verdict,  1. 

AGENT. 

1.  A  government  agent,  though  known 
to  be  such,  contracting  for  things  for 
the  use  of  government,  will  be  per- 

.  Bonally  liable  on  his  contract,  unless 
he  make  it  in  his  official  character, 
on  account  of  government,  imd  the 
party  contracted  with  nppear  to 
have  looked  to  government  alone  for 

.  compensation.     Sheffield  v.  Watson, 

69 

See  Insurance,  10.  Pbaotice,  16,  37, 


AGREEMENT. 

8«e  Ck)NSIDERATION,  1.    PRACTICE,  45, 

47,  49. 


AMENDMENT. 
See  Practice,  5,  20,  56,  71. 

ANIMALS  PER^  NATURE. 

I.  Pursuit  alone  gives  no  right  of  pro- 
perty in  animals  fertB  nalurtB^  there^ 
Ibre,  an  action  will  not  lie  against 
a  man  for  killing  and  taking  one 


pursued  by,  and  in  view  ot,  the  per 
son  who  originally  found,  starte^ 
chased  it,  and  was  on  the  point  of 
seizing  it  Occupancy  in  wild  ani- 
mals can  be  acquired  only  by  pav 
session,  but  such  possession  does 
no«  signify  manucaption,  though  it 
moot  be  of  such  a  kind  as  by  snarea, 
nets,  or  other  means  so  as  to  cir- 
cumvent the  creature  that  be  can- 
not escape.    Peiiraon  v.  Postf     175 


APPEARANCE. 
See  Error,  1.    PsAoncE,  14. 

ARBITRATION. 

1.  A  submission  to  arbitrators  is  a 
good  consideration  for  a  note.  If 
in  an  action  for  words,  the  matter 
in  dispute  be  left  to  arbitrators,  it 
cannot,  in  an  action  to  recover  h 
sum  they  award,  be  shown  that  the 
words  were  not  actionable.  Shep- 
hard  v.  Wairous,  166 

2.  The  guardian  of  an  infant  may  sub- 
mit to  arbitrators  on  behalf  of  his 
ward,  and  a  performance  will  be  a 
bar  to  a  suit  by  the  infant  when  of 
age.     Weed  v.  ElUs,  253 

ARGUMENT. 
See  Practice,  46,  72,  T& 

ARREST  OF  JUDGMENT. 

See  MlSRECTTAL,  1.      WORDfl;  2. 

ARREST  OF  SfflPS. 
See  Error,  1. 

ASSUMPSIT. 
See  Plea  imd  PUBiDDfO^  I. 

ATTAINDER. 

1.  A  conviction  under  the  act  of  at- 
tainder passed  in  January,  a7S.%  if 
after  the  signing  the  preliminaries 
of  peace,  is  void.  Jaducn  ▼.  Jtftm- 
WR,  137 
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ATTAOHMBNT. 


See  Bbbor,  1.    Praotior,  64,  88,  93. 


ATTORNBT. 
See  PRAonoB,  12,  38,  57,  69,  76,  86. 


AYERAGB. 
See  Instakgb,  8. 


AVERMENT. 
See  Debt,  2.  Error,  1.  iNSURAiraB,  7. 


AWARD. 
See  PRAono^  44.    Arbitration. 


of  which  the  bill  is  drawn,  though 
the  aignatnre  be  in  the  name  of  the 
drawee's  partner,  '*  and  Co.,"  there- 
fore, on  sadi  promise,  an  actfon 
cannot  be  maintained  against  such 
drawee,  as  drawer.  Bogert  and 
Mansfield  y.  Idnffo, 

BLOOKADB. 
See  IVBURAKOR,  10. 


BOND. 
See  Interest,  1.    Sheritf*8  Sau^  1. 


BRAINE»8  PATENT. 

1.  Brain^s  patent  is  bounded  by  thf 
line  of  the  manor  of  Beruselaer. 
Jackson  t.  Wood,  118^ 


BAIL. 

Bee  Error,  1.    PRAonoB,  11, 18, 50, 
58,  92. 


BAILMENT. 
See  PRAOTIOB,  74. 


BAR. 

See  ARBITRATION,  2.  Dekurrbr,  2. 
Insolvent  and  Insolvent  Law,  1. 
Practice,  74.  Promissory  Note, 
1.    Words,  i. 


BARRATRY. 
See  INSURANOB,  1,  6. 


BILL  OF  BXOHANGK 

1.  If  the  drawee  of  a  bill  be  in  part- 
nership with  the  drawer,  who,  with 
another  person,  constitutes  a  dis- 
tinct house,  a  promise  by  such 
drawee,  after  arrest,  to  pay  tlie 
bill  which  he  had  before  refused 
to  accept,  is  no  evidence  that  ho 
ia  one  of  the  house  under  the  style 


BREACH. 
See  Ck)VBNANT,  2. 


CAPIAS  AD  SATISFACIENDUM. 
See  Execution.    Praotiob,  92. 

CARRIERS  AND  CARRIAGE. 
See  Damages,  2. 

CASES  FROM  COMMON  PLEAa 
See  Practice,  77. 


CATSKILL  PATENT. 

The  first  plain  in  the  (ktiskiU  pa- 
tent is  not  at  the  junction  of  the  Cat- 
skill  abd  Elaterskill,  but  commences 
at  Catokill  church.  The  four  milee 
from  the  plains  mentioned  in  the 
Catskill  patent,  are  four  miles  due 
north,  south,  Ac,,  from  the  northern, 
soutliem,  Ac,  extremity  of  the 
plains,  tUtsemb.  In  running  out  a 
patent,  a  line  northward,  i/L,  meani 
a  line  due  north,  Ac.    Where    ) 


812 


INDBX. 


grant  is  susoeptible  of  two  oonstroo- 
tiona,  that  which  is  most  fiivorable 
to  government  is  to  be  adopted. 
JocfcMm  y.  Beeves.  293 


OBRTAINTY. 
See  PBAonoE,  74.    Puu.  and 


OBRTIPrOATE. 


See  TBnPAfls;  2. 


OERTIOBARL 

1.  In  a  civil  suit  a  eeiiiararito  an  In- 
ferior court  removes  in  Jadg^ent  of 
law  the  record  itself,  with  the  pro- 
ceedings in  the  same  stage  as  they 
were  beloV,  therefore  they  need 
not  be  commenced  de  novOf  but 
must  go  on  from  the  last  pleading. 
Wolfs  y.  Horton.  86 

See  Justice  and  JusnoES'  Ooubt. 
Pbaotice,  5,  9,  36,  82.    Rbturn. 


OHANOBRY. 
See  DiBT,  1.    JxTBiSDionoN,  2. 

CHARACTER. 
SeA  Btidenoi,  2.    PBAonos,  34. 

CHARTER  PARTY. 
See  Imsurakob,  8. 

CIRCUIT. 
Bee  Praohos,  3,  36,  42,  44 

CITY  OF  NEW-YORK. 
See  Matob*8  Cofbt,  1. 

CONFIRMATION. 
See  Tbb8PA88|  6. 


COLLOQUIITIL 
See  WOBM^  1,  2l 

COMMISSION. 
See  PBAonai,  29,  66. 

COMMISSIONERS. 

■ 

See  P&ionoB,  40. 

COMMON   BAIL. 
See  PBAonoi,  11. 

COMMON  PLEAS 
See  Piuono^  77.    Sir-OrF,  S. 

CONCEALMENT. 

See  INBURANOB,  4. 

CONSIDBRATION. 

• 

1.  If  two  considerations,  both  of  wh  icfa 
are  good,  be  alleged  as  the  ground- 
work of  a  special  agreement,  re- 
duced to  writing,  both  must  be 
proved  as  laid,  though  the  instru- 
ment say  **  for  value  received."  Lan- 
sing V.  M'KiUip,  ^  286 

See  ABBTTRATioir,  1.  PiuonoE,  74. 
Fbomissobt  Notx^  4.  Sbkbifps^ 
Sale.  1. 


CONSIGNOR  CONSIGNEE,  CON- 
SIGNMENT. 

See  Insubavob,  10. 


CONSTRUCTION  OF  STATUTEa 
See  AoTS  or  the  Lboiblatubi  Cov- 

8TRUED  AHD  EXFLAINKD.      ' 


CONSTRUCTION  OF  PATENTS. 


See  PATiin& 


TNDBX. 
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CONTEMPT. 
8eeAonov,l. 


OONTINUANCB. 
See  PBA^oncn,  79. 


OONTBAOT. 

See  Agiht,  1.    Damaoss,  2.    Flea, 
and  PuBADivo,  6.    PsAonoB,  93. 


CONVIOTION. 
See  Attaimdkb,  1. 


CORN. 
See  lNBUaAKO£|  6. 


COSTS. 
See  CoYXNAirr,  1.    Dahaob8»  1.   Eb- 

BOB,     1.     INSTTBAKOB,     9.       JUBIS- 

DionoN,  2.    Pbaotioe,  6,  12,  16, 

22,  27,  33,  35,  36,  42,  44,  49.  62, 

63,  64    56,  60,  62,  64,  71,  75.  82. 
Ybbdiot,  2. 


COUNSEL. 
See  Piuonoi^  22,  24,  38. 


COUNT. 
See  DncuBBKB,  1,  2.    Praotiob,  81. 

WOBOfl^  1. 


COURTS. 
See  Matob'8  Coubt,  1. 


COVENANT. 

1.  Under  a  covenaot  of  owneFship, 
■eiBin,  power  to  Bell,  and  for  peace- 
able enjoyment,  if  the  vendee  be 
evicted,  be  can  recover  only  the 
value  of  the  land  at  the  time  of  the 
purchase,  with  interest  for  so  long  a 
time  as  he  pays  mesne  profits,  and 
the  costs  of  the  ejectment  brought 
against  him,  but  not  those  of  the 


action  for  mesne  proiita.     SiaaU 

2.  Under  a  covenant  not  to  cut  wood 
but  ftt>m  lands  **then  cleared,  or 
which  should  thereafter  be  cleared," 
if  the  breach  be  assigned  in  cutting 
on  lands  which  tlie  defendant  had 
not  cleared,  it  is  bad,  as  they  might 
have  been  cleared  by  others. 
liredweU  v.  Steele,  169 


DAMAGES. 

1.  Wherever  damages  are  given,  costs 
follow  by  the  statute,  and  therefore 
need  not  be  found.  Brown  v. 
SmiUh,  84 

2.  If,  in  consequence  of  a  breach  of 
contract,  in  not  transporting  goods, 
they  be  taken  by  the  proprietors 
and  sent  by  another  conveyance,  in 
the  course  of  which  they  are  lost, 
damages  cannot  be  recovered  for 
their  value  as  at  the  port  of  destina- 
tion, nor  will  tliey  bo  allowed  for 
interest  lost,  in  consequence  of  not 
being  in  cash  at  the  time  when  they 
otherwise  would  have  been  sold. 
Smith  A  Ddamater  v.  Richardeon, 

219 

See  Ebbob,  1.  Plba  and  Plbadino, 
4,  6.    PBAcnoB,  81,  93.    Set-Off, 

1.     WaTBBOOUBSB,   1.     WOBDS,  2. 


DEBT. 

1.  Debt  will  lie  on  a  decree  of  a  court 
of  chancery  in  n  sister  state,  if  it  be 
simply  for  the  payment  of  a  sum  of 
money  by  the  defendant,  without 
any  acts  to  be  done  by  tlie  plaintifl*. 
And  if  the  decree  be  for  tlie  pay- 
ment of  one  gross  sum  to  several 
persons,  though  their  proportions 
be  previously  specified  the  action 
may  be  joint,  and  is  the  most  ap- 
propriate form,  ut  aemb.  Post  db  La 
Rue  V.  Keafte,  22 

2.  Under  the  **  act  for  the  inspection 
of  fiour  and  meal,"  on  such  only  as 
is  purchased,  manufactured,  or  ship- 
ped for  exportation,  do  the  penalties 
attach,  and  if  an  inspector,  without 


6U 
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being  requested,  ioapoct  against  the 
will  of  the  proprietor,  thougl)  every 
cask  be  de^cient  in  weight  and 
falselj  tared,  debt  will  not  lie  for 
the  penalties  unless  it  be  averred, 
or  appear,  that  the  flour  or  meal 
was  intended  for  exportation.  F^nrria 
Y.  Ck>k8,  207 

See  Statutbs,  1. 


DEBTORa 
See  A  BSBNT  and  Assoondino  Debtobs 


DECLABATION. 

See  Count.  Coysnant,  9.  Dmcub- 
BEB,  2.  Plba  and  PLKADoros,  3, 
4,  6.  P&AonOB,  69,  81,  82,  89. 
Pbomissobt  Notb,  3.    Ybbdiot,  3. 

W0BD6»  1,  2. 


DECREE  IK  CHANCERY. 


See  Dbbt,  I. 


DEFAULT. 


See  PBAOnOR,  12,  14,  16,  17,  18,  38, 
49,  62,  63,  60,  86. 


DEFENCE. 
SeePBAonoB,  14, 19,  22, 62. 

DELAY. 
See  PajLonoB,  19. 

DELIYEBY. 
See  Tbaksttu,  1. 

DEMURRER. 

1.  If  there  be  one  good  count,  and  a 
demnrrer  put  in  to  the  whole  decla- 
ration, judgment  will  be  for  the 
plaintiff,  though  a  special  cause  be 
assigned,  which  is  applicable  to  only 
one  of  the  counts.  Whitney  v. 
Crosby,  89 


2.  Where  the  dedoralioB  oonitoto  or 
two  counts  one  good,  and  the 
other  bad,  if  to  (he  latter  be  pleaded 
an  insufficient  bar,  going  to  thr 
whole  cause  of  action,  to  which  the 
plaintiff  demurs,  still  he  will  be  en 
titled  to  judgment  on  the  oouot 
which  is  good.     Ward  t.  Sadorider. 
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See  Fbiyolous  Dbmubbbb.     Plba 
and  Plbadings. 


DEMURRER  TO  EYIDENCB. 
See  PBAonoB,  68. 

DEPOSITIONS. 
See  PBAcnoi;  40. 

DEYIATION. 
See  IvsuBAVOB,  5. 

DISCONTINUANOB. 
See  Pbaouce,  86, 


EJECTMENT. 

1.  In  ejectment,  by  a  purcbaaer  under 
a  sheriff's  sale,  against  the  debtor, 
who  refuses  to  give  up  the  poasea- 
sion,  the  defendant  cannot  show 
title  in  another,  for  the  plaintiff 
comes  into  exactly  such  estate  aa 
the  debtor  had,  and  if  it  was  a  te- 
nancy, the  plaintiff  will  be  tenant 
also,  and  estopped  in  a  suit  by  the 
landlord  from  disputing  bis  right  in 
the  same  manner  as  the  original 
tenant,  who  becomes  qwui  tenant 
at  will  to  the  purcbaaer.  Jadnon 
V.  Qrahafn,  188 

2.  If  an  ejectment  be  broogfat.  uqdei 
the  statute  of  the  28th  of  March, 
1797,  withhi  the  five  yeara  thereby 
limited,  and  it  aba^  by  the  death 
of  the  defendant,  wl^o  dies  after  tlie 
five  years  have  expired,  whethei 
another  action,  thoag\  ioatitaied 
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oirectlj  after,  cmi  be  maintained, 
ftkBrft    Jackson  v.  Horton^        197 

Bee    AlTAINDEBf    1.       CJOVBNANT,    1. 

Praotiob,  3,  62,  64,  67.    Sherift's 
Sale,  L 


EMBARGO. 
See  Insxtbakob,  8. 


EQUITIES. 
See  Pabtnbbship,  1. 


ERROR. 

1.  If,  under  the  law  authorizing  the 
arrest  of  ships,  the  residence  of  the 
owner  be  put  in  issue  and  ft>und 
against  him,  it  cannot  be  urged  for 
error  that  the  declaration  did  not 
aver  the  owner  to  be  a  non-resident, 
nor  that  the  jury  assessed  damages 
beyond  the  amount  of  the  bills  an- 
nexed to  tlie  declaration,  if  the  sum 
be  within  the  damages  laid;  nor 
that  costs  be  given ;  nor  that  the 
judgment  is  against  the  vessel 
"  that  she  remain  liable,"  Ac,  nor 
that  the  verdict  is  rendered  upon 
issues  taken  to  pleas  put  in  by  the 
owner,  who  had  neither  entered  an 
appearance,  nor  filed  bail  Ship 
Ifaneff  r.  Fi^spabriek^  38 


See  JuBiSDionoN,  2.  Misbboital,  1. 
Plea  and  Plbading,  4.  Pbaotioe, 
36,  76,  78,  81,  86.  Yebdiot,  2,  3. 


ESTOPPEL. 
See  Ejbctmeht,  L 


EVIDBNCE. 

I.  Parol  evidence  is  not  admissible  to 
show  from  circumstances,  that  the 
sum  expressed  in  a  receipt  of  25 
years*  standing,  was  continental 
money,  and  therefore  amounted  to 
less  than  the  value  expressed.  A 
payment  for  which  a  receipt  is 
given,  to  a  person  iu  his  own  name, 
is  evidence  of  a  payment  on  his 
awn  account,  and  that  it  was  not 
made  on  account  of  a  debt  due 
ftom  him  and  another,  though  there 


do  not  appear  any  direct/niB  to  Bp« 
ply  it  to  the  separate  aocouat,  espe- 
cially if  such  payment  be  for  the 
exact  amount  of  a  balance  d  le  firom 
himself)  and  would  overpay  the 
joint  debt.    Bobefi  v.  Gam)e,      14 

2.  In  an  action  charging  the  de%ndant 
with  ft&ad  from  mereciroun^ntances 
evidence  of  general  character  is  ad- 
missible.   Ruan  V.  Perry ^  120. 

See  Bill  of  Exchange,  1.     -vbub- 

AKCE,    1,  2.      PBACnOB,   90.      PBO- 

MissoBT  Note,  6. 


EXCHANGE. 


See  Pbaotiob,  74. 


EXECUTION. 


See  En^TMENT,  1.  Pbaotiob,  f  !0 
Shbbiff's  Sale,  1.  Tbbspabf  S, 
4,  5. 


EXECUTOR. 
-See  JuBisoionoH,  L 


EXCUSE. 


See  PBAono^  24 


FALSE  IMPRISONMENT. 
See  Pbaotioe,  20.    TBESPAfls^  4|  f 

FIERI  FACIA& 
See  ExBOUTZOV. 


FINE. 
See  AonoB  9 

FLOUR. 
See  DmS. 
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FOBOIBLB  ENTBT  AND  DB- 
TAINEB. 

See  TBBBPAfls;  3. 


POEEiaN  JUBT. 
See  PBAonoi^  26. 


FRAUD 

Bee  Btidkvob,  2.  Insubahoi^  1,  4. 
JuBT  and  JuBOBa,  1.  8HBBiFr*8 
Bjlim,  1.    Tbaksitu,  1. 


FREIGHT. 


See  Insubanob,  2,  3. 


FRIYOLOUS  DEBfURRER. 


See  Pbjloticb,  19,  43. 


FURTHER  TIME. 


See  PBJLono^  21.  ■ 


G 


9ENERAL  AVERAGE. 


See  Insubance,  8. 


GENERAL  ISSUE. 


See  PBAoncx,  9,  23,  70,  89. 


OOYERNMENT   AGENT. 


See  AoBVT,  1. 


GRAIN. 


See  IirsuBANOB,  6. 


GRAND  ASSIZE 


See  Pbaotice,  84. 


GRANT. 
See  Oatboll  Pa* 


GUARDIAN. 
See  Abbetratioi;  1 


HUDSON^  BIVBB. 
SeeRiYBB& 


INDICTMENT. 
See  PBAonoi^  S(L 


INDORSER,  INDORSEE,  AND  19- 
DORSEMBNT. 

See  Pbomissobt  Notb,  4,  6. 


INFANT. 

See  Abbitbatioh,  S.     Pbomi8H»T 
Notx,  6. 

INFERENCE. 

See  INTBHDMIR^ 

INNa 
See  PBAcnai;  59,  8S. 


INQUIRT. 
See  Wbtt  or  Ihquibt. 

INQUEST  AND  INQUISITION. 

1.  If  any  one  mix  with  a  jury  on  a 
writ  of  inquirj,  the  inquiflition  will 
be  set  aside,  each  par^  paying  hia 

own  ooBta.     Woods  v.  Eartf        9€ 

* 

See  Pbaotioiv  1^*  22. 
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INSOLYBNT. 

See  PBAxmoMf  22.    Fbomubobt 
Nora,  1,  4. 


INSOLVENT    AND  INSOLVENT 
LAW. 

1.  A  discharge  under  the  insolvent 
law  of  another  state  is  no  bar  to  a 
suit  here,  by  a  citizen  of  this  state. 
for  a  debt  contracted  within  it,  and 
who  has  not  come  in  under  the 
proceedings  under  the  insolvent 
act     Van  Bough  v.  Van  Andaln, 

164 


INSPECTION. 
See  Debt,  2. 

INTENDMENT. 

See  PBAonos,  28,  89.     Fbksuxf- 
noN. 

INTEREST. 

1.  Interest  may  be  recovered  beyond 
the  penalty  ofa  bond.  But  whether 
it  shall  be  so,  or  not,  is  matter  of 
law  arising  tcom  the  facts,  and 
therefore  for  the  determination  of 
the  court,  not  of  the  Jury.  Ac- 
knowledging a  bond,  and  apolo- 
gizing for  not  paying  it,  are  circum- 
stances to  rebut  and  destroy  the 
presumption  arising  from  not  pay- 
ing interest  for  25  years.  Smedes 
V.  EoogJUaling^  48 

2.  Interest  may  be  recovered  under  a 
count  for  money  had  and  received. 
Feaae  v.  Barber,  266 

See  Damages,  2.  Insubanob,  9,  10. 
PbohissobtNoti^  2.   PRAOnOE,  7. 

INSURANCE. 

I  Under  a  count  averring  a  loss  by 
the  barratry  of  the  master,  it  is  not 
incumbent  on  the  assured,  to  prove 
that  the  master  was  not  the  own- 
er. It  must,  if  relied  on  as  a  de- 
fence, be  shown  by  tlie  under* 
writer ;  a  fraudulent  sale  and  pur- 
chase by  the  master  of  a  vessel  will 


not  coBStitate  snoh  an  ownersfaii^ 
as  to  afford  a  defence  to  a  daim  for 
a  loss  by  his  barratry.  A  person 
contracting  and  dealing  with  a  mas- 
ter who  had  purchased  in  his  own- 
er's vessel,  in  his  capacity  of  mas- 
ter, may  recover,  under  a  count  for 
barratry,  a  loss  occasioned  by  the 
fraudulent  conduct  of  such  master. 
^embaeh  v.  Ogden.  1 

i.  By  a  valued  policy  on  freight  "  at 
and  from"  one  port  to  another,  aijd 
"  at  and  from  tlience*'  back  to  the 
original  port  for  which  a  premium 
is  paid  double  to  that  which  would 
be  demanded  for  the  outward  voy- 
age, the  freight  to  the  full  amount 
of  the  valuation  is  covered  on  each 
voyage,  and  the  insured,  in  case  of 
capture  on  the  return  voyage,  is 
entitled  to  recover  the  full  amount 
of  his  policy ;  without  making  any 
deduction  for  the  freight  received 
on  the  outward  risk.  On  a  valued 
policy  on  freight,  if  there  be  an  in- 
choate right  to  some,  and  the 
transaction  bona  fide,  the  value  can* 
not  be  inquired  into.  If  a  ship- 
owner insure  his  vessel  and  fireight 
with  two  sets  of  underwriters,  and 
on  a  capture  abandon  first  to  those 
on  the  vessel,  and  then  those  on 
the  freight,  after  which  he  receives 
60  per  cent  of  his  claim  on  the  un- 
derwriters on  the  vessel,  and  m 
payment  of  the  other  50,  takes  an 
assignment  of  their  rights  in  the 
vessel,  he  will  be  entitled  to  re- 
ceive the  freight  which  they  would 
have  been  entitled  to,  and  to  re- 
cover in  his  own  right  from  the  in- 
surers of  the  freight  the  full  amount 
of  his  policy,  deducting  the  pro 
rata  freight  earned  previous  to  the 
abandonment  in  the  voyage  on 
which  captured.    Ikivy  v.  HaUeif 

16 

3.  Under  a  policy  on  freight  the  gross 
amount  is,  on  a  total  loss,  the  sum 
to  be  recovered.  Stevens  t.  T?ie 
Columbian  Jjisurajioe  Oompany,  43 

4.  If  the  information  of  the  loss  of  a 
vessel  be  known  in  a  place  early  in 
the  morning  of  the  day  on  which  a 
policy  is  affected  at  noon,  it  is  not 
proof  of  fraud  in  the  underwritten, 
though  it  be  brought  by  some  of 
the  crew  of  the  ship  insured,  if  it 
do  not  appear  that  they  had  been 
on  shore.    If  it  be  doubtful  whethei 
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a  oomwuiiicafcion  as  to  the  time  of 
tk  vessel's  sailing  has  been  made,  a 
new  trial  will  be  ordered  to  ascer- 
tain  that  fact^  especially  if  from  the 
amount  of  premium  it  may  be  in- 
ferred that  it  was  not  dulj  stated, 
but  should  circumstances  render  it 
difiBcalt  to  establish  on  the  second 
trial  the  facts  proved  on  the  first, 
the  order  for  the  second  will  be  on 
condition  of  admitting  those  facts. 
Livingston  v.  Jklafieldj  49 

ft  If  an  assured  be  apprized  by  his 
master  of  his  pursuing  another  voy- 
age than  that  insured,  on  which  he 
has  been  sent,  and  do  not  disap- 
prove of  it,  it  is  only  a  deviation 
and  not  barratry,  though  the  mas- 
ter ultimately  run  away  with  the 
ship,  sell  her,  and  embes^e  the  pro- 
ceeds. Thurston  v.  Columbian  In^ 
mMrance  Oompany^  89 

6.  If  the  articles  contained  in  the 
memorandum  in  a  policy  respecting 
com,  &a,  physically  exist,  the  un- 
derwriter is  not  liable  for  a  total 
loss  on  account  of  their  being  per- 
fectly rotten.  When  the  assured 
rests  on  a  Iom  of  voyage  to  warrant 
his  recovery,  he  flhould  show  it 
most  clearly,  and  of  this  a  survey  is 
always  a  proof  of  Rood  faith.  NeH' 
son  and  others  v.  The  Cohtmbian  In* 
surance  Company.  203 

7.  Neither  a  want  of  averring  inter- 
est, nor  the  words  of  the  policy 
being,  "  policy  to  be  proof  of  inter- 
est," are  of  themselves  evidence  of 
a  wager  policy.  On  a  wager  policy 
to  entitle  the  assured  to  recover, 
the  loss  must  be  absolutely  total ;  a 
technical  total  gives  no  right  Clen- 
dining  db  Adams  v.  Chur<^        141 

8.  The  charterer  of  a  ship  at  so  much 
per  month,  cannot,  on  an  insurance 
on  his  cargo,  recover  the  extra  sum 
paid  during  an  embargo ;  such  ex- 
penditure being  the  subject  of  a 
general  average,  and  not  covered  by 
any  words  in  the  policy.  Penny  dh 
Scribner  v.  New  York  Insurance  Co., 

166 

9.  On  a  re-assurance  no  abandonment 
is  necessary,  though  the  primitive 
assured  has  abandoned  to  his  in- 
surer ;  and  the  re-assurer  is  liable 
t^  the  assurer  for  all  costs,  Ac,  bona 
fide  incurred  in  defending  the  suit 


by  the  originali  underwritten, 
cially  when,  with  notice  of  its  going 
on,  be  stands  by,  and  does  not  offer 
to  settle ;  for,  as  the  re-assuror  is 
entitled  to  every  defence  against 
the  insurer,  which  he  may  urge 
against  the  primitive  assured,  it  te- 
comes  necessary  for  the  original 
underwriter  to  show  he  has  been 
obliged  to  pay  on  a  just  daim 
against  him,  and  he  will  be  entitled 
to  interest  on  all  he  has  expended 
and  paid.  Bastie  and  JPairidk  y. 
De  Peyster  and  CharUon^  190 

10.  If  a  vessel  be  destined  for  a  port 
'  which  is  suspected  to  be  blockaded 

by  the  British,  with  directions  to 
call  at  a  particular  place  for  the 
orders  of  the  correspondent  residing 
at  the  blockaded  port,  and  to  whom 
she  is  unqualifiedly  addressed,  it  is 
not  a  breach  of  duty  in  him  to  order 
the  vessel  to  his  own  port,  and  if 
she  be  taken  going  there,  and  con- 
demned for  being  guilty  of  a  breach 
of  blockade,  the  correspoDdeni.  if 
he  appear  to  have  acted  in  good 
faith,  will  not  be  liabla  On  an 
open  account  current,  interest  is 
not  allowable,  unless  by  the  custom 
of  the  trade,  or  private  agreement. 
lAotard  and  others  v.  Graves,     226 

11.  Profits  are  insurable  eo  nomine. 
If  profits  only  be  insured,  an  aban- 
donment is  necessary  when  there 
has  been  no  insurance  on  the  cargo, 
and  in  such  case  it  must  be  made 
early,  that  the  insurer  may  elect 
either  to  pay  his  loss,  or  to  pay  that 
and  the  price  of  the  goods,  at  first 
cost  and  charges ;  therefore,  if  the 
assured  lie  by,  and  take  his  goods 
and  sell  them,  he  cannot  aflei  wards 
call  on  the  underwriter  for  any  loss 
on  the  profits.  But,  whether  this 
rule  will  apply  between  difierent 
sects  of  underwriters  on  cargo  and 
profits,  quare,     Ibm  v.  SmiSi,  246 


IRREGULARITY. 

See  Inquisition,  1.    PsjLono^  18; 
33.    Yebdict,  1. 


ISSUE. 

See  General  Issue.  Joinino  » 
Issue.  PaAonau,  16,  60,  81. 
Venue,  2. 


nn)£x. 
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ISSUE  Ra«L. 
See  Paionos,  U. 


JEOFAILS. 
See  Pbagtiob,  71. 


JOINING  IN  ISSUE. 
See  Practice,  81. 


JURISDICTION. 

1.  GoDfessing  a  judgment  in  a  justice's 
court,  will  not  give  it  jurisdiction 
in  a  suit  by  an  executor.  CJoffln  y. 
Tracy,  129 

2.  The  court  of  chancery  has  exclusive 
jurisdiction  over  the  question  of 
costs  accrued  in  tliat  court  Leo- 
nard V.  Freeman,  17 1 

See  Action,  1.    Mayor's  Court,  1. 
Practice,  81.   Trespass,  3. 


JOINT  ACTION. 
See  Debt,  1. 

JUDGE'S  OBttTIPIOATB. 
See  Stat  of  Proobeding& 

JUDGE'S  ORDER. 
See  Stat  or  Prooxkdinob. 

JUDGMENT. 

See  Arrest  or  Judombnt.  Demurrer 
I,  2.  Error,  1.  Jurisdiction,  1. 
Practice,  1,  32,  33,  46,  61,  68,  76. 
Set-Off,  2.    Verdict,  2. 


JUDGMENT  AS  IN  CASE  OF 
NON-SUIT. 

See  Practice,  16,  41,  42,  67,  66. 


JURY  AND  JUROR& 

1.  It  is  for  the  jury  to  determine 
whether  circumstance}*  of  general 
conduct  show  a  fraudulent  intent 
Ruan  V.  Perry,  120 

See  FoREiQN  Jury.  Inquisition,  1. 
Interest,  1.  Practice,  6,  30. 
Promissory  Note,  6.  SiRUtK 
Jury.    Yerdici;  1. 


JUSTICE    AND   JUSTICE'S 
COURT. 

See  Action,  1.    Certiorarl   Juris- 
diction, 1,  2.    Plea  and  Plead- 
iNo,  6.    Practice,  9,  30,  36,  61 
68,  74,  76,  81,  82,  86,  89.  VERDICT, 
3. 


JUSTIFICATION. 
See  PRAcrncB,  89.    WoEDfl^  1. 


EAYADER0SSBRA3  PATENT. 

1.  Fort  Miller  falls  are  the  third  fiUli 
mentioned  in  the  Kayaderoaseras 
patent,  and  the  map  of  the  commis- 
sioners of  that  patent  made  in  1770 
and  1771  not  correct  Brandt  and 
others  v.  Ogdena,  6 

N.  B.  Since  the  above  decision,  a 
second  trial  was  in  pursuance  of  it 
had,  and  by  the  most  indisputable 
testimony.  Baker's  falls  established 
as  the  third  tails.    See  I  Johnson. 

160 


LETTERS. 


See  Promisbort  Note,  ft. 


LEVY. 


See  Trespass,  1 
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UBN. 
Bee  Pb^otig^  76. 


LIMITATION. 
See  Ejiotmsnt,  2. 

UQUORa 
See  PBAonoB,  69. 


KANDOAFTION. 
See  AwiMAM  Fsra  Natubjl 


MASTER  OF  SHIP. 
See  iKsuiUHOS^  I. 


MAYOR'S  COURT. 

1.  The  mayor's  court  of  the  city  of 
New  York  is  a  court  of  general 
jorisdictioD,  and  therefore  it  is  not 
requisite  to  allege  that  the  cause  of 
action  arose  within  the  limits  of  the 
dty  and  county  of  New  York.  jS^tp 
Naneyv.  Ftts^patrick,  38 


MEAL. 
See  Bkbt,  2. 

MEMORANDUM  IN  A  POLICY. 
See  IKSURAVCB,  6. 

MERITS. 
See  Pbaohoe,  12,  14,  17, 18,  60,  89. 

MESNE  PROFITa 

See  COYSKAITT,  I. 

MILITARY  LANDS. 

I.  By  theactof  tlie  6th  of  April,  1803, 
the  title  to  the  military  bounty  I 


lands  vested  in  the  pateotees  aft  tlM 
tkne  of  their  deaths  reepeotiTely, 
though  they  died  prerious  to  the 
27th  of  March,  1803.  Jodeum  ▼. 
Fhfa^  62 


MILLS. 
See  Wateboocbsk,  L 


MISNOMER 
See  Plba  and  PuADnra^  6L 


MISPRISION. 
See  PRAonoi^  6,  60. 


MISRECITAL. 

1.  A  misrecital  of  the  title  of  a  statute 
in  a  part  which  does  not  alter  the 
sense^  when  its  date  is  truly  set 
forth,  cannot  be  shown  as  error, 
nor  after  verdict  alleged  in  arrest 
of  Judgment  Ship  Nancy  v.  /Ite- 
paiick,  38 


MISTAKE. 
See  Pbaotios,  12,  14, 49,  62,  63,  60. 

MONEY  HAD  AND  RECEIVED. 

SeelNTXBEST,  2. 

MOTION. 
See  PBAcnoK,  28|  6L 


NEW  TRLAL, 
See  INBURANOB,  4.  Pbaotio^  1,  941 

TRAirSIT7,  1. 


l^GROEa 
SeeSLATU. 
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KBUTSa 
SeeTBESPABfl^  1. 

NBW-TORK. 
See  Matob*8  Coubt,  1. 

NISI  PRIUS. 
See  PBAonoE,  22. 

NISI  PRIUS  RECORD. 
Sn  Pbactiob,  71. 

NONPROS. 
See  PBAonOB,  21,  36,  87. 

NON-RESIDENCE. 
See  Pbaotiob,  62. 

NON-SUIT. 

See  JuDOMSNT  as  in  case  or  Non- 
suit. 

NOTICE. 

See  Pbaotiob,  9,  10,  12,  13,  14,  16, 
24,  3*7,  38, 43,  46,  60,  66,  67,  69,  70, 
72,  80. 


NULLITY,  OP  TREATINa  A 
PLEA  AS  SUCH. 

See  Plea  and  PLBADnra,  1. 


NUNC  PRO  TUNC. 
Ses  Pbaotiob^  11,  26 


OCCUPANCY 
See  AyiMAT/i  Fbba  Natuba 


OWNER  OF  SHI.. 
See  Ebbob,  1.    Ihbubavoi   1. 


PARTNERS  AND  PARTNERSHIP. 

1.  If  several  persons  unite  in  an  adren* 
tore,  the  profit  of  which  is  to  be 
shared,  and  the  loss  borne  aooord- 
ing  to  their  respective  proportions, 
and  the  whole  be  received  by  a 
third  person,  under  an  express 
promise  to  pay  the  share  of  each  ac- 
cording to  the  several  interests,  he 
cannot  set  up  any  equities  which 
one  may  have  against  the  other,  or 
object  that  they  were  partners,  but 
must  pay  according  to  his  promise^ 
Bunn  db  Dickaon  v.  Morria  db  Wis- 
ner,  46 

See  Bill  of  Exohangb,  1.  Pbao- 
tiob, 24. 


PAROL  EVIDENCE. 
See  EviDENOE,  1.   Pbaotiob^  80. 


PARTITION. 
See  Pbaotiob,  2. 


PATENT  AND  CONSTRUCTION 
OP  PATENTa 

See  Bainb's  Patent.   Catskill  Pa* 
'  tent.    Katadebossebab  Patent. 


ORDER. 


See  TBANsmr,  L 


PAYMENT. 
See  Eyideng^  1. 


PENALTY. 
See  Debt,  2.    SrATUTBS,  1.    Ya*. 

DICT,  8. 


PLEA  AND  PLEADING. 

1.  In  asmmipsitf  a  plea  that  the  pro- 
mise was  by  the  defendant  and  one 
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siqrt  ^ther  do  no  or  obtain  further 
time,  to  entitle  to  which  from  time 
to  time,  showing  that  he  is  proceed- 
ing to  outlawry  against  those  not 
(bund,  is  sufficient  But  if  he  do 
neither  the  one  nor  the  other,  he 
will  be  liable  to  a  nonpros  by  tliose 
brought  in.  Shaw  db  Barker  y. 
Colfax  and  othen^  98 

S2.  On  a  mC/l  to  revive  a  judgment 
of  twenty  years' standing,  if  an  in- 
quest has  been  taken,  because  the 
defendant's  counsel  was  not  pre- 
pared to  adduce  his  discharge,  long 
ago  obtained  under  an  insolvent 
law,  and  the  defendant  himself, 
ftom  remoteness  of  distiince,  and 
bodily  infirmity,  could  not  attend, 
the  court,  on  being  satisfied  that  the 
discharge  was  obtained,  will  set 
aside  the  inquest  to  let  in  a  proof 
of  the  discharge,  though  the  de- 
ihndant  be  shown  of  sufficient 
ability  to  pay ;  for  a  court  of  law 
caiinot  notice  the  moral  obligation 
to  pay  debts  from  which  a  debtor 
has  been  by  Uw  discharged,  unless 
a  new  liability  has  been  incurred ; 
but  this  will  be  done  only  on  pay- 
ment of  costs.  A  counsel  at  nisi 
priua  must,  if  asked  answer  whether 
his  client  has  a  defence  or  not 
Sehenek  db  Vsn  Broeek  v.  Wcolsey, 

100 

IS.  The  court  will  not  permit  the  gen- 
eral issue  to  be  withdrawn,  to  let 
in  a  plea  in  abatement  delivered  in 
time.    AnonYmouSf  102 

24.  Fbrgetting  the  commencement  of 
the  term,  if  the  excuse  be  bona  fide, 
is  sufficient  for  not  noticing  for  the 
first  day.  If  a  counRel  has  a  known 
partner,  who  transacts  his  bujiiness, 
an  excuse  arising  from  the  personal 
conduct  of  the  counsel  may  be 
availed  of  in  a  suit  in  which  the 
partner's  name  only  appears  on  the 
record.    Riyard  v.  Maiooim^      102 

26.  A  town's  contributing  to  the  ex- 
pense of  a  suit,  is  a  ground  for 
moving  for  a  foreign  jury,  and  the 
court  will  easily  be  induced  to  grant 
it  in  Long  Island  causes,  which  in- 
volve a  right  of  fishery.  Striker  v. 
tSa-ifbuU  and  others^  103 

IC  If  a  record  of  indictment  be  lost, 
the  court  will  grant  leave  to  file  one 


wmepro  hmc    The  Baopk  v.  JSbr* 
dxkagid  (km^  104 

27.  Coats  must  in  all  caaas  be  paid 
within  20  daysi    Brocks  v.  JomU, 

95 

28.  AH  objections  to  the  bringing  on 
a  motion  roust  be  made  before  the 
grounds  of  it  are  entered  into;  i^" 
not,  they  will  be  considered  as 
waivied.  The  court  will  infer  thai 
what  ought  to  be  inserted  in  an 
affidavit,  and  does  not  appear,  did 
not  exist    RooseoeU  v.  Jkant    105 

29.  A  oommission  to  be  executed  out 
of  this  state,  may  be  directed  to 
persona  within  it  Jackwn  v.  Van 
Looni  105 

30.  The  court  will  not  grant  a  rule  on 
a  justice,  ordering  him  to  return  thf 
conduct  of  a  jury.      Anonymous 

106 

31.  A  judge  may  at  any  time  grant 
and  vacate  his  own  order  to  stay 
prooeedingi^  though  a  rule  for 
judgment  be  entered.  If  the  ordei 
be  granted  on  a  case  made,  because 
the  jury  have  allowed  an  improper 
item,  and  the  judge  declare  this  to 
have  been  his  only  reason,  the  court 
may.  on  such  item  being  relinquish- 
ed, vacate  the  order.  Raddijf  and 
Ikaris  V.  Marine  Ihsurcmce  Oon^pany, 

106 

32.  Though  the  sum  for  which  a 
verdict  is  rendered  be  due,  tlie  court 
will  not,  after  a  case  made,  and  an 
order  to  stay  proceedings,  permit 
judgment  to  be  entered  up  for  tho 
purpose  of  binding  the  lands  of  the 
defendant  Bird^  Savage  and  Bird 
V.  Pierpoint,  106 

33.  An  irregularity  not  known  is  not 
waived  by  a  subsequent  «tep  taken 
by  the  opposite  party,  who  may 
enter  a  default  on  the  former  irre- 
gularity if  done  so  soon  as  known. 
Thougli  the  rule  is  that  an  applka^ 
tioo  to  set  aside  a  default  comes  too 
late,  if  the  judgment  on  it  be  per- 
fected, yet,  on  a  strong  case  of 
merits,  it  may  be  done  on  payment 
of  costs,  if  the  irregularity  be  merely 
the  want  of  filing  a  papv  saved. 
OHesY.Caines,  IVf 


>4.  AfBdftvlta  or  dooDinents  ia  mipport 
ofk  deponent'i  chanoter  <rhLi:h  has 
beeo  Impeaohsd,  imj  b«  road, 
though  ooiriM  have  not  beeo 
aerred;  bat  iTthey  0DI7  in  u  col- 
lateral way  Gfltabliab  bit  oharacifr. 
bj  proTiof;  tlis  truth  ol  the  crouDcI 
of  the  motion,  wbich  has  been  ixa- 
iTidlcted,  th«y  are  lnadiiiE.<sibt£> 
Aji  aOdarit  by  a  third  peraijn,  .i!' 
(acts  Id  the  kDOwledge  of  a  pjin;-. 
on  wbich  the  applioaiion  ia  foim'!'.- '., 
caDDotbereid,  aa  it  ouRhtto  be  by 
the  party  himwli;  and  if  untible  to 
attend  ■  comminioner,  tbecommia- 

IIS 

U.  If  after  Joinder  in  error,  it  he  dia- 
oovered  that  the  Juatlce  baa  ne;;- 
lected  to  malie  a  return  to  the  eer- 
liorari,  aud  he  hat  quitted  the  stnt^ 
the  court  cannot  nonpro)  the  writ, 
bat  will  give  leave  to  take  out  ok- 
ecntlon  in  the  court  below,  &nr]  Tor 
the  plaintiff  here  to  discoTUinue 
without  coeto.     Samq/  t.   Crary. 

ns 

>6.  Where  a  Judse  Mnuot  by  a  cause, 
or  a  drcoit  laUi  tbrough,  the  mtts 
abide  the  erent  oT  the  auiL     Real 


)1.  AffldaTit  oT  Mrrice  by  learing  at 
the  boose  of  an  agent,  ahoulO  state 
hie  abaence,    ^ma  r.  WiUiams, 


SS.  A.  notioa  aigned  by  a  counsel, 
"fbr"  the  attorney  on  record  la 
good,  if  the  attorney  liaa  abaodiide^l ; 
but  generally  all  notioei,  Ac,,  intiat 
be  in  the  name  of  the  attorney  in 
tha  auiL     Bogert  r.  Banarojt,     1 27 

■>.  Tbe  Doort  will  not  indulge  to  i)ia 
□ezt  noD-enumetated  day  to  pre- 
pare  affldsTita  in  opposition,  unices 
the  party  aakiug  the  indulgence  cnn 
all^  Bomfl  reaaoQ  why  he  was  not 
prepiued.  Jadaoa  t.  Ferjuson, 
121 

10.  Depoaltioni  before  commiiaioacrit 
mnat  be  tlgned  with  their  names  or 
office,    Jadltony.  Slila,  123 

41.  Tbe  affidavit  to  ground  a  moliun 
Sir  judgment  aa  Incase  of  noii-auLt. 
must  show  where  the  venDe  was 
Ud.     Braoki  r.  Hutst,  1 2S 

-*>   Vol.  IIL  S 


42.  Keltlier  Judgment  as  io  esaa  of 
Bon-anit,  nor  ooata,  nor  stipnlatloil, 
where,  lh»n  a  general  belief  at  a 
drcalt  that  enteoedant  causes  couM 
pot  come  on,  a  young  iaane  got  ac 
unexpected  chance  of  triaL  Jbefe- 
ton  T.  Valentine,  113 

i:!  To  gain  a  priority  on  a  modoa  for 
judgment  upon  a  frivoloos  demur- 
rer, tbe  notice  rnunt  state  the  (Hti>- 
louaneaa  aa  Che  ground  of  applica- 
ijou.  SOU  anil  lUu  t.  Stoddard. 
119 

41.  A  rale  tat  lefbrenoe  at  a  circuit  is 
f oid,  and  an  award  under  !t  will  b* 
oat  aaide  of  oourae,  but,  as  being  aa 
BOt  of  the  oourt,  it  will  be  without 
coita.     WiBiami  y.   Onea,        119 

-tn.  The  rule  respecting  redudng 
agreemeota  into  writing,  extends  to 
partlea  io  the  anit,  aa  well  as  to  at- 
lomeja,    Shaduiick  t.  J^iII^  139 

10.  IT  an  affidavit  of  service  sUtetbal 
ihs  party  did  aerva  hia  opponent 
with  notice  of  bringing  on  the  cause 
to  argument,  it  is,  without  setting 
forth  or  producing  the  no^ce  iCaeif 
BuScient  to  entitle  to  Judgmeut,  If 
the  oppoaite  aide  do  not  attend. 
an  md  Smith  V.  BOcnap,        131 

47.  Though  agreements  be  not  in 
writing,  yet  if  they  be  not  on  that 
Bcoount  resisted,  but  admitted,  tha 
court  will  give  effect  to  tbem. 
Brandi  v.  Barian,  131 

49.  Affidavit  of  service  stating  it  ftvm 
information  of  a  cleik,  who  had  in- 
dorsad  tlie  papers  served,  and  had 
<iuitted  the  state,  ia  good.  Jadfon 
1.  Hood,  131 

9,  Where  au  agreement  entered  Into 
niter  notice  of  motion,  does  not  reach 
ihe  end  of  the  application,  it  wUl 
not  be  construed  to  be  waiver  of 
it ;  and  if  from  miiapprehenaion  it 
be  so  considered,  and  a  default  en- 
tered on  expiration  of  an  order  to 
ftay  proceedings,  aubeequent  ta 
which  tbe  motion  is  made  and  ob- 
tained, the  default  tbougb  regular, 
will  be  set  aaide  on  coats  and  terma, 
Oinev  T.  Beuxm,  133 

ao.  Notice  of  bail  imports  notice  of 
letaina.-  aa  attorney.  If  the  mia- 
pridOk  V   entitling  a  cause  do  not 
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tnifliead.'Of  be  not  saoh  m  Is  likely 
to  do  00,  it  will  not  pcejadioe. 
Quiek  f.  jremO;  133 

51 .  The  temring  of  the  wairant  or  eom- 
roons  in  a  josUce's  coart,  is  the 
comroenoemeDt  of  the  suit  Boyee 
V.  Marganf  133 

52.  In  ejectment,  if  the  tennnt  swear 
to  a  good  and  enbatontial  defence, 
the  court  will  set  aside  on  paying 
costs  a  regolar  delholt,  entered  in 
conseqaence  of  the  tenant's  mis- 
take in  imagining  that  the  supreme 
court  was  held  at  the  circuit  Jodb- 
Am  ▼.  StOea,  133 

S8.  A  regular  defiiult  will  he  set  aside 
on  payment  of  costs,  if  the  defen- 
dant, having  supposed  the  suit  in 
the  common  pleas;  has  retained  an^ 
attorney  to  defend  there.  Wilaon 
▼.  Chahrie,  134 

64.  Where  a  verdict  has  been  render- 
ed in  this  court  for  less  than  250 
dollars;  and  afterwards  set  aside, 
the  ordering  supreme  court  costs  is 
discretionary ;  but  though  none  be 
specified^  if  it  be  on  payment  of 
costs,  and  the  party  obtaining  the 
rule  serve  a  copy  of  a  bill  of  costs 
of  this  court,  with  notice  of  taxation, 
and  the  party  served  do  not  attend, 
on  which  an  ex  parte  taxation  takes 
place,  and  supreme  court  costs  are 
allowed  and  paid,  it  is  a  waiver  of 
the  right,  if  any,  to  insist  on  com- 
mon pleas  co6t&  Binekley  v.  Board- 
nuuif  134 

65.  If  a  stipulation  be  given  before 
motion  made,  to  entitle  to  costs 
upon  it,  it  should  be  entered,  and  a 
rule  for  judgment  nisi  taken  out  and 
served,  with  a  certified  copy  of  the 
bill  of  costs.   Wetmore  ▼.  Busael,  135 

66.  An  affidavit  for  leave  to  amend  a 
justice^s  return  in  matters  of  fact, 
■hould  specify  them,  that  the  court 
may  judge  whether  they  are  ma- 
terial.   Leonard  ▼.  Sunderlin^ '  136 

(7.  The  affidavit  to  ground  a  motion 
for  judgment  as  in  case  of  non-suit 
ought  to  be  by  the  attorney  in  the 
cause,  and  state  that  the  cause  was 
not  brought  to  trial  Jackson  v. 
Woodworthf  136 

68.  If  the  writ  against  bail  be  retom- 


able  so  soon  after  sanrice  tiiat  tba 
defendant  oaimot;  firom  the  distaoos 
at  which  his  principal  resides,  sur- 
render him  in  time,  the  eourt  will 
ei^rge  th» period.  VtmBenatdaer 
V.  B^Mu,  136 

59.  A  deoUration  for  a  penal^  for 
sellmg  liquor  contrary  to  the  "act 
to  lay  a  doty  on  strong  Iktuors,  and 
for  regiilating>  inns  and  taverns,** 
ought  to  state  the  town  where, 
time  when,  quality  and  quantity  of 
liquor,  and  negative  the  provieo  in 
the  9th  section.  BktedeU  ▼.  Mew- 
Ui,q.t,  137 

60.  An  evident  mistake  of  the  time 
when  a  writ  is  returnable,  will,  if 
merits  be  shown,  excuse  a  de&ult, 
a  payment  of  costs,  and  pleading 
issuably.      Owrdinier  r.    Orooker, 

139 

61.  lo  real  aetiooa,  Judgment  must 
be  obtained  on  motion  in  open 
court  Vtm  Drimer  r.  ChruUe^  139 

62.  The  derk  cannot  give  up  bonds 
filed  for  security  for  costs,  in  an  ac- 
tion where  a  non-resident  is  plain- 
tiff; the  application  must  be  to  the 
court,  and  the  affidavit  on  which  it 
is  founded  should  state  the  taxation 
of  costs,  the  names  of  the  surety, 
and  the  non-residence  of  the  plain- 
tiffi    Meiks  v.  Chiids,  139 

63.  Tlie  rule  as  to  changing  the 
venue  by  a  defendant,  on  account 
of  the  residence  of  his  witnesses, 
does  not  apply  between  the  counties 
of  Kmgs  and  New  York.  Mumford 
T.  Camimann^  139 

64.  On  application  for  an  attachment 
for  costs  on  a  non-suit,  for  not  con- 
fessing lease,  Aa  the  affidavit  must 
show  that  there  was  an  authority 
to  demand  them  given  by  the  les- 
sor.   Jackson  v.  SdUa^  '    140 

66.  A  notice  for  judgment  as  In  case 
of  non-suit,  is  not  waived  by  a  notice 
for  a  commission.  Brandt  y.  Bur- 
rofffSf  140 

66.  Notice  of  motion  to  set  aside  pro- 
ceedings against  the  casual  ejectopr 
and  admit  the  tenant  to  defend,  is 
not  bad  besause  signed  *'  attorney 
for  the  tenant"    JMmou  v.  Stdes, 

14Q 
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iS.  A.  demurrer  to  evidence  is  not  a 
.  proceeding  applicable  to  the  ten 
pound  act»  and  a  juatioe  may  there- 
fore overrule  ic  though  there  be  no 
joinder  in  demurrer  nor  judgment 
prayed  for.  If  a  justice  undertake 
to  sot  out  the  oath  he  adminbtered 
to  a  constable,  and  it  vary  from 
that  prescribed,  it  is  fatal,  though 
he  states  that  he  **  duly"  adminis- 
tered it     Reynolds  v.  Bedford^   140 

69.  Notice  to  appoint  a  new  attorney 
need  not  be  by  a  rule  of  court,  and 
30  days  are  sufficient,  but  it  must 
be  personal,  or  tantamount  Giv- 
en V.  Driggay  250 

10.  No  notice  of  special  matter  is 
good,  unless  under  the  general  is- 
sue.    Beadle  v.  Hopkina^  250 

tl.  The  nisi  prius  record  is  always 
amendable  by  the  issue  roll  on  pay- 
ment of  costs.  Awarding  a  venire 
to  the  proper  officer  on  an  insufficient 
suggestion  is.  after  verdict,  cured 
by  the  statute  otJeofaiU.  Tbwer  v. 
WUaon,  251 

f  2.  Where  both  sides  have  a  right  to 
notice  a  case  for  argument  and 
neither  party  brings  it  on,  though 
called,  the  judge's  order  ^o  stay  pro- 
ceedings continues  good  over  the 
term.    JackaonY.Brcwntm^        151 

13.  On  an  intended  motion  to  set 
aside  a  report  of  referees,  a  judge*s 
order  expires  with  the  term.  Anon- 
ymaue,  252 

14.  If  a  plaintiff  in  a  justice's  court 
allege  that  he  "  let"  the  defendant 
have  4  horse,  in  consideration  of 
which  the  defendant  **  let"  him  have 
another,  it  shows,  with  sufficient 
certainty,  an  exchange  and  not  a 
baiiment  If  a  former  trial  be 
pleaded  in  bar  in  a  justice's  court, 
and  the  plea  state  the  trial  so  that 
it  appear  it  could  not,  according  to 
technical  rules,  have  embraced  the 
bar,  the  matter  so  stated  will  be 
rejected  as  surplusage ;  and  if  the 
justice  seem  to  have  pronounced  on 
that  which  is  thus  rejected  to  sup- 
port the  plea,  the  jud^rment  will  he 
reversed.  A  set-off  allowed,  though 
improperly,  in  a  former  suit  before 
a  justice,  is  a  good  plea  in  bar  in 
another  for  damages  on  the  ground 
of  the  set-off,  though  if  the  excep- 


.  tion  be  originally  agiiinst  the  set* 
ofl^  it  may  be  ury^  as  in  this 
court  King  v.  I\iUer,  152 

75.  If  a  defendant  has  bona  fide  paid 
debt  and  costs  to  a  plaintiff,  tlie  court 
will  order  satisfaction  to  be  entered 
on  the  judgment  obtained  in  the 
suit,  though  the  costs  of  the  plain* 
tifl^s  attorney  may  not  have  been 
paid,  for  he  has  no  lien  on  the  debt 
while  in  the  defendant's  hands,  un-. 
less  he  give  notice  not  to  pay  over, 
or  there  be  collusion.  Pindar  v. 
Morria,  165 

76.  Adjourning  a  justice's  court  for 
more  than  six  days,  cannot  be  al- 
leged for  error  by  him  who  has  re- 
quested it     Peck  V.  W Alpine,   166 

77.  This  court  will  not  proceed  in  a 
case  where  there  is  not  a  Ua  pendens 
here.    Bradt  v.  Cray,  170 

78.  If  on  the  return  day  of  the 
summons  the  defendant  plead,  and 
the  justice,  without  his  consent,  ad* 
joum  on  the  prayer  of  the  plaintiff 
for  more  than  six  days,  it  is  a  UAal 
error  on  a  certiorari  sued  out  by  the 
defendant    Golden  v.  Dopkin^   171 

79.  Continuances  are  from  term  to 
term;  therefore,  a  matter  arising 
between  a  term  and  a  circuit  may 
be  pleaded  ht  the  circuit  as  a  plea 
puis  darrein  continuance  at  any  time 
before  verdict  rendered,  and  the 
judge  at  niai  priua  is  bound  to  re- 
ceive it,  such  plea  being  a  matter  of 
right     Broome  v.  Beardaley^      173 

80.  If  a  party  serving  a  notice  has 
not  kept  a  copy,  he  may  prove  its 
contents  by  parol  evidence.  Jbwer 
V.  Wibon,  174 

81.  Though  the  sums  in  the  several 
counts  before  a  justice  exceed  25 
dollars,  yet  if  no  one  count  be  for 
mofe,  and  the  damages  be  laid  at 
only  25  dollars,  it  is  within  the  ju- 
risdiction of  the  ten  pound  court 
If  it  appear  on  the  whole  of  the 
record  that  the  cause  before  a  jus- 
tice has  been  fairly  tried,  the  judg- 
ment will  not  be  reversed  for  want 
of  joining  in  issue,  or  any  technical 
error  in  the  pleadings.  StiUaon  v. 
SamVord,  174 
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82.  If  a  plaintiff  before  a  justice  de- 
dare  generallj  agftinst  a  defendant, 
that  be  was  "  indebted^"  and  then 
deliver  a  book  account  to  tlie  jus- 
tice, that  account  will  be  taken  as  a 
part  of  the  declaration,  and  if  it  ap- 
pear on  the  return  to  hare  been  for 
tavern  expenses,  the  plaintiff  ought 
to  show  that  the  defendant  was 
within  some  of  the  exceptions  in 
the  13th  section  of  the  tavern  act; 
aliter  if  the  plaintiff  do  not  show 
that  the  demand  was  for  tavern  ex- 
penses; for  then  the  defendant 
must  bring  himself  within  them. 
On  certiorari  error  books  may  be  de- 
livered to  the  judges,  but  thej  will 
not  be  allowed  for  on  taxation. 
Ehdv.SmitK  188 

83.  If  an  affidavit  begin  with  a  de- 
fendant's name,  it  is  a  good  signing 
Half  V.  Sp^  and  Potter,  190 

84.  If  an  elector  returned  on  the  grand 
assize  leave  the  state,  the  court  will 
grant  a  rule  to  add  another  to  the 
panel    Houghbatling  v.  Bronk,  190 

85.  It  is  error  in  a  justice  to  award  a 
venire  on  a  default,  or  where  a  de- 
fendant does  not  plead.  Mannie  v. 
Dobie,  219 

86.  If  an  attorney  withhold  the  money 
of  his  client,  this  court  will  afford 
relief  in  a  summary  way,  without 
driving  the  client  to  an  action. 
The  A>p20  V.  Smith,  221 

87  On  an  original  suit  in  this  court, 
the  plaintiff  may  declare  at  any 
time,  unless  nonprossed.  Cheetham 
V.  Lewis,  256 

88.  Under  the  act  respecting  absent 
and  absconding  debtors,  this  oourt 
will  inquire  into  the  foundation  of  the 
demand  of  the  plaintiffs,  and  if  it  ap- 
pear not  to  be  such  as  to  warrant  an 
attachment,  will  order  a  supersedeas. 
Lenox  and  others  v.  Bttssel  and  others, 

257 

89.  Special  pleading  in  a  justice's 
court  is  to  be  discountenanced.  If 
in  trover  before  a  justice,  a  justifica- 
tion be  pleaded,  which  goes  to  the 
merits,  and  he  determine  that  it 
amounts  to  the  general  issue,  where- 
on a  trial  is  had,  in  which  it  does 
not,  from  the  record,  appear  that 
the  whole  merits  were  not  be- 
fore the  jury,  the  court  will  intend 
that  they   were,   and    affirm   tho 


judgment  pronoanoed  on  the  TerdSct 
rendered.  All  objections  to  a  «^ 
nire  issued  by  a  justice  ought  to  be 
made  before  trial    Kline  v.  Hasied^ 

271 

90.  No  new  trial  will  be  allowed  on 
account  of  newly  discovered  testi- 
mony, if  it  appear  that  it  might 
have  been  procured  on  the  first  trial 
Palmer  and  others  v.  MuOiiiain  and 
others,  307 

91.  On  the  death  of  a  witness  to  be 
examined  on  a  commission,  the 
court  will  not  permit  a  new  name 
to  be  inserted,  though  they  may  al- 
low a  new  commission  at  the  peril 
of  the  party.    JTFidborv.  WoUcoi, 

321 

92.  To  warrant  proceedings  against 
bail,  there  need  not  be  eight  dajra 
between  the  tesite  and  return  of  the 
CO.  so,  ag^nst  the  principal ;  it  is 
enough  if  it  have  been  four  days  in 
the  sheriffs  office.  Oook  and  others 
V.  Camphett  and  others,  322 

93.  For  all  demands  arising  ex  con' 
tiactu,  though  the  amount  be  un- 
liquidated, an  attachment  may  be 
issued  against  the  property  of  the 
absconding  and  absent  debtors,  un- 
der the  act  granting  relief  against 
them.  Lenox  and  others  v.  Rowland 
and  Loraine,  323 

See  OsRTiORAiti,  I.  Considbbatiok, 
1.  Daicaoes.  1.  Debt,  1.  Ds- 
MUBREB.  Error,  1.  iNQuistnoir. 
Insurance,  4.  Mayor's  Cou.^t,  1. 
Plea  and  Pleading.  Sbt-ofp.  I,  2. 
Venue.  Verdict,  1. 


PRIORTIT  OP  MOTION 
See  Praotiob,  43. 


PRESUMPTION. 
See  Inferencb.    Intbbbot,  1 

PROOF. 

See  CONSIDEBATION,  1. 

PROFITS. 

See  INBDBABOIL  IL 
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PBOinSE. 

SeeBiLLOF  Exchange,  1.   Partnbb- 
SHip,  1.    Promissobt  Note,  4. 


PROMISSORY  NOTE. 

]  The  release  of  one  of  two  jolnl 
makers  of  a  promissory  note,  under 
the  act  giving  relief  in  cases  of  in^ 
solvency,  is  no  discharge  of  the 
other.  Iboker  v.  Bennett  and  Brauh 
er,  4 

2.  When  a  note  demandable  imme- 
diately is  on  interest  from  any  given 
month,  without  particularizing  the 
year,  it  means  the  month  of  that 
name  antecedent  to  the  date  of  the 
note.     WJvUney  v.  OrtM^^  89 

B.  A  promi<isory  note  without  words 
of  negotiability,  may,  in  an  action 
by  the  payee  against  the  maker,  be 
declared  on  as  a  note- within  the 
statute.     Downing  ▼.  Badcenstoess 

137 

4.  An  action  will  not  lie  on  a  note 
given,  with  a  blank  for  the  date,  on 
consideration  of  signing  an  in- 
solvent's discharge,  and  to  be  filled 
up  after  his  exoneration,  though 
subsequent  to  its  being  so  filled  up, 
the  maker  promises  to  pay  it,  and 
have  a  sufficiency  in  number  and 
value,  without  the  payee,  such  note 
being  void  in  its  creation,  and  not 
being  capable  of  being  set  up  by  a 
subsequent  promise.  A  note  in- 
dorsed to  a  third  person  in  trust  for 
the  benefit  of  some  relative  of  the 
indorsoWs  is,  on  an  action  by  the  in- 
dorsee, open  to  the  same  objections 
as  if  the  suit  had  been  by  the  in- 
dorser.    Payne  ▼.  Eden^  213 

I.  In  an  action  by  a  bona  fide  holder 
of  a  note,  taken  before  due,  against 
the  maker,  the  consideration  can- 
not be  inquired  into,  if  the  instru- 
ment be  not  void  in  its  creation. 
The  letters  of  an  indorser  may  be 
adduced  to  contradict  his  testimony 
as  to  the  time  of  l^s  indorsing,  and 
it  is  for  the  jury  to  determine, 
whether  his  oath  or  letters  are  to  be 
credited.  Baker  and  Eowlson  v. 
Rickard  and  Henry  Amoid^       279 

6.  The  note  of  an  infant  given  in  the 
couiw  of  trade,  cannot  be  enforced 


against  him  by  the  payee.     Vam 
Winkle  ▼.  KMum,  323 

See  Abbttration,   1.     Plea  axd 
Plbadino,  3. 


PROVISO. 


See  Pbactiob,  59. 


PURSUIT. 
See  Animals  Fsrjb  Natura 


PURCHASE. 
See  Insubanob,  1.  Tbansxtu,  1. 

PUIS  DARREIN  CONTINl  ANOH. 
See  PBAcnoE,  79. 


PUBLIC  RIVEHa 
See  RXYEB8. 


QUI  TAM  ACTION. 
See  PBAonoB,  59. 


;  ;E  AL  AOTION& 
See  Pbaohob,  61,  84. 

RE-ASSURANCE. 
See  Insubanob,  9. 

RECEIPT. 
See  Eyidbnob,  1. 

RECITAL. 
See  MlBBBOITAIb     PBAOnOB,  (M 
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JNDJSX. 


RECORD. 
Bee  CsKTiORABi,  1.    Nisi  Pbiub  Rs- 

OOBD.     PRAOnOB,  24,  26,  71. 


reoovbry  in  value. 

See   OOTKNAVT,  1. 

REFBRBNCK 
See  PiucnOB,  4,  44,  73. 

RELATION. 
See  TRBSPAas,  3. 

RELEASE. 
See  PBomssoBT  NofZB,  1. 

REPORT. 
See  PRAonoB,  73.    Rbfbbbnob. 

REPRESENTATION. 
See  iNSuaANOB,  4. 

RB-RESTITUTION. 
SeeTsBSPASS,  3. 

RESIDENCE. 

See  Errob,   1.     NoN-Rissn>£KO]i. 
Praotioe,  63,  Yenirb,  1,  2. 

RESTITUTION. 
See  Trespass,  3. 

RETAINER  OP  ATTORNEY. 
See  PRAOnoR,  12,  16,  50. 

RETURN. 
Bee  Praotioe,  5,  9,  30,  35,  56,  68. 


RETURN  OF  WRIT. 
See  PRAonoi,  18,  92. 

RIGHT. 
See  Wrtt  of  Right. 


RIYBRa 

1.  The  Hodfloo  is  a  public  river  abore 
tide  water,  tU  aemUe,  Piabner  and 
others  ▼.  ifiiS^an,  30T 

See  Watbrooxtbbi. 


ROLL. 
See  IssuB  Roll. 


RULE  TO  DEOLARl. 
See  Praoiioi^  2U 


RULE  TO  PLEAD. 
See  PBAonoB,  18. 


8 


SATISFACnON: 
See  PBAonoii^  7A. 


SALE. 

See  IHSURAXOB,  1.    Slatu^  L 
TRAMsmr,  L 


SCIRE  FACIALS. 
See  PRAonoi^  32. 


SECURITY  FOR  COSTS 
See  PBAonoR,  62. 


SERVICB. 
See  Praotio^  18,  87  46^  48L 


IKDRX. 
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SET-OFF. 

I  In  a  special  aotioo  on  Hm  case  for 
iamag^s,  a  notice  of  set-off  cannot 
De  given.    Keeler  v.  Adama,        82 

2.  Judgment  in  the  common  pleas 
may  be  set  off  against  those  in  this 
court  Schemerhom  v.  Schemer^ 
Jutm^  190 

Bee  Pabtnxbship,  1.    Praotioi^  t4. 


SISTBB  STATES. 

See   Debt,   1.    Insolyekt  and  In- 
SOLYSNT  Law,  1. 


SHERIFF. 
See  Pbaotiob,  8.    Tbespass,  3. 


SHERIFFS  SALE. 

1.  A  sheriff's  sale  under  tifl.fd.iB  not 
Yoid,  because  on  a  judgment  con- 
fessed on  a  bond  given  by  a  man 
otherwise  in  debt,  and  the  obligee 
declare  he  means  to  fiivor  the  ob- 
ligor and  his  family,  one  of  whom 
is  accepted  at  the  purchaser  under 
the  execution  without  paying  the 
sheriff  the  consideration  money,  and 
the  family  of  the  obligor  continue  in 
possession  as  before.  AlUer^  if  it 
appear  that  the  bond  was  not  Sat  an 
actual  debt    JackBon  ▼.  Broum^ 

222 

See  EjEOTMBirr,  1. 


SHIP. 

See  Abbest  of  Ships.  Mastkb  of 
Ship.  OwnbbofShip.  Pbooud- 
nroa  AaADnii  SHipa 


SHIP  OWNBRa 
See  OwNXB  of  Ship. 


SLAYEa 

I.  A  sale  of  the  services  of  a  slave  is 
the  same  as  a  sale  of  a  slave.  A 
slave  imported  into  this  state,  after 
June,  1785,  and  sold  afVer  October, 


1801,  is  within  the  protection  of  the 
act  of  1788,  and  entitled  to  be  free^ 
notwithstanding  the  law  of  1788  it 
repealed  by  that  of  April,  1801,  he 
having  acquired,  under  the  statute 
of  1788,  a  right  not  to  be  sold, 
which  right  is  preserved  to  him  by 
the  proviso  in  the  repealing  act  of 
1801.     Link  v.  Breuner,  32ft 


SPECIAL  MATTER. 


See  Pbaotioe,  70. 


STATUTEa 


1.  If,  in  a  statute,  a  clause  creating  a 
new  offence,  and  inflicting  a  pen- 
alty to  be  so  defectively  woMed, 
that  by  one  part  it  apeears  to  be 
recoverable  in  a  summary  way, 
and  by  another  according  to  the 
usual  course  of  proceeding,  the  lat- 
ter shall  be  preferred.  Therefor^ 
debt  in  such  cases  will  lie.  AL 
statutes  giving  summary  modes  of 
recovery  are  to .  be  strictly  con- 
strued.   Bennett  v.  Ward,         259 

See  MiSBBonA^  1. 


STAT  OF  PROQBBDIKaS. 
See  PBAonoB,  1,  3r  ^  31>  ''^  ^^ 


STIPULATION. . 
See  Piuonoi^  16,  42,  56. 

STRUCK  JUBX- 
See  PBAonoi^  7.    Ybnu:!^  8. 


SUBMISSION. 
See  ABBERUiioir,  1,  t. 


SUGGESTION. 
See  PBAonos,  Tl. 

SUMMARY  PROCEBDINda 
See  PBAOnoB,  86.    STATUtsi^  L 


^2 


INDEX. 


SUMMONS 
See  PBAonoi;  61. 

SUPBBSBDBAS. 
See  PBAono^  88. 

SUBPLUSAGB. 
See  PBAcnoB,  74. 

SURRENDER. 
See  PBAonoi^  68. 

SURVEY. 
IXBU&Avca,  6.    PBAonca,  8. 


TAYERNa 


See  Pbaoixcii;  59,  82. 


TESTE  OF  WRIT. 


See  PRiLonca,  92. 


TITLING  OAUSEa 
See  PBAonoB,  20,  60. 


•  TRANSITU. 

1.  If  a  vendor  deliver  to  his  vendee, 
for  goods  lying  in  a  public  store,  a 
bill  of  parcels,  together  with  an  or- 
der on  the  storekeeper  for  their  de- 
livery, the  vendor's  right  of  stop- 
ping in  trarisitu  is  gone  against  a 
third  person,  purchasing  &ma  fide 
for  a  valuable  consideration,  and 
though  there  be  some  suspicious 
circumstances  attending  the  trans- 
action, yet  if  they  have  been  fairly 
submitted  to  a  Jury,  the  court  will 
Dot  intend  there  was  any  fraud  so 
•■  to  warrant  a  new  triid.  fTof- 
}ing9Wor1h  v.  Napier^  182 


TRAYEBSB. 
See  FUEA  and  Plsadhtg,  S. 


TRESPASS. 

1.  Trespass  will  not  lie  against  a 
naval  officer  for  bringing  out  of  her 
course  a  neutral  vessel,  if  it  be  done 
in  pursuance  of  instructions  from 
the  secretary  of  the  navy,  al- 
though, in  consequence  of  being  so 
taken  out  of  her  course,  she  be  cap* 
tured  by  another  nation  and  con- 
demned as  prize,  unless  there  ap« 
pear  to  be  collusion  between  the  cap- 
tors and  the  defendant  Ruan  v. 
Perry ^  120 

2.  In  an  action  against  a  sheriff  fo' 
levying  on  wrong  property,  to  war 
rant  a  certificate  that  the  trespass 
was  wilfbl  and  malicious,  it  must 
appear,  either  that  the  execution 
was  served  by  him,  or  with  his 
knowledge;  for  a  constructive 
trespass  does  not  make  it  vol- 
untary.    Tower  Y,  Wilson^         174 

3.  Trespass  will  not  lie  against  a  third 
person,  acting  under  a  license  from 
one  who  was  in  possession  under  a 
writ  of  restitution  awarded  on  con- 
viction for  a  forcible  entry  and  de- 
tainer, by  a  court  having  jurisdic- 
tion, though  the  indictment  be  af- 
terwards quashed,  and  re-restitution 
directed;  for  a  man  cannot  be 
a  trespasser  by  relation.  Case  v. 
De  Ooea  and  others,  261 

i.  If  A  defendant  be  liberated  from 
confinement,  for  want  of  being 
charged  in  execution,  trespass  will 
not  lie  against  the  plaintiflT  and  his 
attorney  for  imprisoning  him  a 
second  time  on  a  ca  «a.  issued  on 
the  old  judgment  in  the  suit  from 
whence  ho  was  discharged,  the  pro* 
cess  being  only  voidable.  Jieynolds 
V.  Corp  and  DougkUf  267 

1^.  A  fortiori  if  such  defendant  obtain 
his  discharge  from  execution  under 
the  insolvent  act,  his  proceeding 
under  that  law  being  a  confirmation 
of  the  execution,  and  a  waiver  of 
tlie  error,  if  any.  Biynolia  v. 
Church  and  Daugiu,  274 
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TRIAL 


^PBAonc^  81. 


TRUST 


ioe  Pboxissobt  Non,  4 


VALUE  RBCBIVBD. 


See  CosrsiDSBATXOir,  1. 


VALUED  POLICY. 


Bee  IirsnRAjroE)  2. 


VARIANCE. 


SeePBAonoB,  68. 


VENIRE. 


See  PnAonoB,  71,  86,  89. 


VERDICT. 

1.  I(  to  aacertain  the  quMnium  of 
damages,  a  jury  agree  that  each 
set  down  audi  sum  as  he  thinks  fit, 
divide  the  aggregate  by  twelve,  and 
the  quotient  be  the  verdict,  it  it 
an  irregularity  for  which  it  will  be 
set  aside.  The  confessions  of  jury- 
men as  to  their  own  misbehavior 
may  be  heard  in  applying  to  set 
aside  a  verdict,  tU  temb,  SmUh 
T.  CPiedham^  57 

2.  On  a  verdict  for  one  mill,  no  judg^ 
ment  can  be  rendered,  and  if  it  be 
entered  for  the  costs  only,  it  is 
eiTor.    Brawn  r,  SmUh^  81 

3.  After  verdict  in  a  justice's  court  in 
an  action  for  a  penalty,  it  will  be 
intended  that  the  ofience  proved 
was  such  as  warranted  the  penalty 
declared  for,  and,  therefore,  idl  want 
of  form  in  the  declaration  cured. 
In  such  a  suit,  if  only  a  portion  of 
the  penalty  be  demanded,  it  will, 
after  verdict,  be  intended  the  resi- 
due was  waived,  and  the  defendant 
below  cannot  assign  as  error  that 
less  was  recovered  than  might  have 
been  sued  for.    My  v.  Van  Beuren^ 

218 

See  MiSBsoiTAL,  1.  PRAonoB,  64, 66. 


VENUE. 

1.  The  residence  of  witnesses  is  a 
good  cause  for  changing  the  venue, 
unless  the  plaintifif  show  he  reside 
where  it  is  laid.  Du  Boys  v.  Henry 
Ihmkf  95 

2.  After  issue  joined  the  defendant 
may  move  to  change  the  vemuy 
when  aJ  his  witnesses  reside  in  the 
county  to  which  it  is  to  be  changed. 
Bdavan  v.  Baldwin^  104 

8.  The  court  will  not  change  the 
venue  in  a  turnpike  cause,  on  an  affi- 
davit, stating  the  dispositions  of  the 
county  to  be  unfavorable  to  turn- 
pikes, though  it  may  be  a  good 
reason  for  applying  for  a  struck 
jury.  New  Windsor  Tunyfnke  v. 
Wi&itm,  127 

See  PRAcncB,  41,  63. 


VOID  AND  VOIDABLE  PROCESa 
SeeTBBSPABfl^  4. 

W 

« 
WAGER  POMCT. 

r 

See  Inbubavgb,  7. 

WAIVER. 

See  pRAonoB,  28,  49,  64,  66.    TBa» 
PASS,  6.    Vbbdiot,  3. 

WARD. 
See  ABBTTBAnov,  2. 


WARRAWT. 
Sm  Puona^  Bl. 

WATBEUX>VBSB. 

L  An  aotlan  will  not  lie  br  divei 
the  water  of  a  river  {torn  its  1.1 
ixnuw,  by  erecting  >  dam  for  1 
above  tho  milla  or  anotlier,  if  1 
oient  water  be  left  to  nnrk 
lower  [D ilia,  tliough,  in  coaat.t'iu 
of  guch  erection,  it  be  m 


I  the  mill  i 


1  of   t 


mills  further  into  the  B 

tlie  difficolt;  or  f^etdag  logs  k> 
lower  mills  be  incnuied  sli  m 
require  one  hand  more  Fbr  tt 
twentj-flve  logs.  Whert-  (J^!^^ 
hare  eqaal  riglit  to  erecti[>il1  d 
00  a  river,  the  rubbish  whk'ti  co 
ttom  a  nenlj  ereoted  upptir  dan 
•n  old  lower  dam,  thougli  it  hi 
iDDODvenience  to  the  lower  of  nl 
3G0  dotlaiB  a  jear,  will,  ir  ji  j 
have  found  iu  lavor  of  th?  dcH 
ant,  and  it  appear  tbat  tbo  tluai 
rubbisli  be  lesseoed  b;  tbo  ercc 
of  the  upper  dam,  be  daim 
abtque  AfjuruL    FoiiMr  and  ol. 


WILD  BBA3T3. 
«  Ahuuls  Vx&m  Natitilx. 


See  FKAonoB,  S3.    Tznue,  l,a. 


L  If  ft  man  mj  of  aootber,   "  jou 
•won  to  a  Ue,  fi>r  which  you  now 


atand  indietad,'"  It  b  actionable.  U 
the  count  in  an  action  (at  worde  m 
InsufBaieRt,  aad  Hm  declaration  da 

not  oontain  anf  Introductoiy  mstt«i 
or  aiSeqwttjn  by  relerence  to  wbict 
they  can  bs  retiilersd  ao,  the  inade- 
quacy of  the  oauut  cannot  t)L  made 
good  by  a  bar  justifying  slid  con- 

1 1     resaihg  of  the   word*.     IVtim  v. 

a '      Ward,  16 

1 2.  In  an  action  for  words  spoken  of 
an  attorney,  tlie  declaration  miiet 

^1     allege  a  eaSoquium  reapecnng  bia 

J  '  profesiioo,  or  it  will  be  latal  on  a 
motion  in  arrest  of  Judgment.     So 

'  '  if  two  gravamina  be  ataled,  one  of 
which  affords  no  cause  of  nction, 
and  entire  damsgea  be  given,  judfc- 
ment  will  be  arrested.  It  does  not 
■eem  to  be  acUonable  to  «ay  at  the 
time  of  electioii  of  a  candidate  for  a 
:  seal  in  the  legialature,  that  he  hae 
been  seen  drunk  and  asleep  in  the 
ossenibly  room,  and  is  unQt  to  be  a 

'  I     member.     Oilbert  v.  Fidd,        319 

See  Abbiteitioh,  1. 


See  Betubv  or  Wan. 

WEIT  OP  INQUIBT. 
See  iHomsmoM,  I. 

WBIT  OF  BIGHT. 
See  PRiono^  U. 


